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January  Ctii,  1906. 
full  court. 

FARLINGER  v.  INGRAHAM. 

Collection  Act — Compulsory  Assignment  by  Debtor  to  Credi- 
tor — •  Not  within  Bills  of  Sale  Act  —  Affidavit  of  Bona 
Fides  not  Required — Assignee  has  Right  to  Attack  Prior 
Conveyance  by  Assignor. 

On  the  11th  November,  1903,  Vassalo  conveyed  personal 
property  to  Thompson  by  bill  of  sale  for  $3,400.  On  the 
24th  December,  1903,  plaintiff  recovered  judgment  against 
Vassalo  for  the  sum  of  $1,480.10.  On  the  2nd  January,, 
1904,  plaintiff  under  the  Collection  Act  took  from  Vassalo  a 
bill  of  sale  or  transfer  of  his  goods  in  trust  to  pay  the  debt 
due  to  him  from  Vassalo.  On  4th  March,  1905,  by  judg- 
ment in  an  action  by  plaintiff  against  Thompson,  plaintiff 
naving  issued  an  execution,  Thompson's  bill)  of  sale  was  set 
aside  and  declared  as  against  creditors  a  fraudulent  prefer- 
ence under  R.  S.  (1900),  c.  145,  s.  4.  On  3rd  April,  1905, 
the  sheriff  levied  under  several  executions,  one  of  them  being 
Thompson's,  against  Vassalo,  and  under  the  Creditors'  Re- 
lief Act,  1903,  c.  14,  the  creditors  would  share  pro  rata  in 
the  proceeds  of  Vassalo's  goods.  Plaintiff,  however,  brought 
this  action  against  the  sheriff,  claiming  priority  by  virtue  of 
his  transfer  of  2nd  January,  1904. 
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The  cause  was  tried  before  Graham,  E.J.,  who  gave 
judgment  dismissing  plaintiff's  action  with  costs.  An  appeal 
from  that  judgment  was  argued  before  Townshend, 
Meagheb,  and  Russell,  JJ. 

J.  J.  Ritchie,  K.C.,  and  C.  P.  Fullerton,  for  the  appel- 
lant. 

A.  Drysdale,  K.C.,  and  H.  P.  Duchemin,  for  the  respond- 
ent. 

Townshend,  J. : — This  is  an  appeal  from  the  decision  of 
Graham,  E.J.,  in  favour  of  defendant,  sheriff  of  Cape  Bre- 
ton County.  The  plaintiff  recovered  judgment  on  the  24tn 
December,  1903,  for  $1,480  against  one  Vassalo.  Yassalo 
had  on  the  11th  November  previous  by  bill  of  sale  con- 
veyed all  his  personal  property  to  one  Thompson.  The 
plaintiff  took  execution  on  his  judgment  which  was  returned 
unsatisfied  and  on  the  2nd  January,  1904,  took  proceedings 
against  Vassalo  under  R.  S.  c.  182,  the  Collection  Act,  with 
the  result  that  the  examiner  under  8.  28  required  him  to 
execute  to  plaintiff  in  trust  an  assignment  of  all  his  real  and 
personal  property.  This  assignment  was  duly  made  and  on 
the  4th  January  registered  in  the  office  of  the  Registrar  of 
Deeds,  and  under  and  by  virtue  of  it  the  plaintiff  as  a  credi- 
tor now  claims  the  property  in  question  seized  and  levied 
upon  by  the  defendant  sheriff  to  satisfy  executions  against 
Yassalo. 

On  the  6th  January,  1904,  plaintiff  commenced  an  action 
against  Thompson  in  which  Vassalo  was  joined  to  set  aside 
the  bill  of  sale  above  mentioned  as  fraudulent  and  void 
against  himself  and  creditors,  and  on  the  4th  March,  1905, 
on  appeal  to  the  full  Court  a  decree  was  made  declaring  it 
to  be  null  and  void  as  against  plaintiff  and  all  the  other 
creditors  of  Vassalo.  On  the  20th  March,  1905,  the  plaintiff 
entered  and  took  possession  of  the  property,  leaving  a  man  in 
charge.  While  so  in  charge,  on  the  3rd  April,  the  defend- 
ant levied  upon  the  property  to  satisfy  several  executions 
and  now  holds  the  same  in  his  custody. 

The  learned  trial  Judge  says:  "I  think  it  clear  that 
Farlinger  could  not  under  R.  S.  (1900),  c.  145.  s:  4  (as  he 
could  not  under  the  statute  13  Eliz.  c.  5),  as  a  subsequent 
grantee  have  Thompson's  prior  bill  of  sale  set  aside.  He 
took  subject  to  that  bill  of  sale,  which  was  good  as  against 
everyone  but  creditors.     It  was  necessary  for  him  to  have  a 
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judgment  and  to  have  issued  execution.  Of  course  if  he 
had  sued  on  behalf  of  himself  and  all  the  other  creditors 
he  could  have  succeeded  without  such  judgment,  but  then 
all  the  creditors  would  have  been  entitled  to  participate/' 
He  further  says:  "But  while  Thompson's  bill  of  sale  was 
void  as  against  creditors  of  whom  Farlinger  was  one,  and 
their  executions,  it  was  good  as  against  subsequent  grantees 
and  their  bills  of  sale  and  nothing  could  pass  from  Vassalo 
to  Farlinger  qua  grantee.  There  is  no  difference  in  my 
opinion  between  the  bill  of  sale  given  to  Farlinger  under  the 
Collection  Act,  and  an  ordinary  bill  of  sale,  so  far  as  this 
question  is  concerned/' 

The  basis  of  the  learned  Judge's  decision  is  stated  in  this 
last  paragraph,  and  if  hia  view  is  the  correct  one  then  plain- 
tiff cannot  succeed  in  the  action. 

There  are  a  number  of  authorities  cited  for  the  proposi- 
tion that  under  an  ordinary  assignment  the  assignee  takes  no 
greater  right  than  his  assignor,  and  as  a  consequence  the 
plaintiff  here  had  no  higher  right  than  Vassalo,  who  made 
the  assignment.  The  result  of  this  mode  of  reasoning  would 
be  that  plaintiff  who  by  legal  process  had  first  forced  Vassalo 
to  assign  this  property  to  him,  and  secondly  as  a  creditor 
had  succeeded  in  setting  aside  Thompson's  bill  of  sale  as 
null  and  void  against  himself  and  other  creditors  of  Vassalo, 
gained  nothing  by  his  action,  and  that  he  is  simply  relegated 
to  the  same  position  as  other  creditors. 

In  considering  this  question  it  is  not  necessary  to  repeat 
the  authorities  cited  in  the  decision  below  for  a  proposition 
that  is  not  disputed.  The  point  we  are  now  called  on  to 
decide  is  whether  an  assignment  of  personal  property  made 
by  the  debtor,  not  voluntarily,  but  under  compulsion  of  legal 
process,  confers  upon  the  assignee,  the  judgment  creditor, 
rights  which  he  would  not  have  under  an  ordinary  assignment 
voluntarily  made;  whether  in  law,  as  stated  by  the  learned 
Judge,  there  is  no  distinction  between  them.  No  case  has 
been  cited  on  this  point  and  it  is  doubtful  whether  it  has  so 
far  come  up  for  judicial  decision.  Certainly  it  has  not  in 
this  province  before.  It  must  therefore  be  determined  on 
principle  and  analogy.  In  the  first  place  it  is  important  to 
note  that  this  is  the  case  of  a  judgment  creditor  pursuing 
his  legal  remedies  to  enforce  payment  of  his  claim  against  the 
judgment  debtor  the  assignor,  and  in  that  respect  it  bears  no 
resemblance  to  the  case  of  a  voluntary  assignment.     Having 
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recovered  judgment,  the  statute,  ch.  182,  sec.  8,  im- 
poses on  the  creditor  among  other  things  the  duty  of  making 
an  affidavit  **  that  he  has  endeavoured  but  has  been  unable  to 
obtain  satisfaction  of  such  judgment  by  execution  directed 
against  the  personal  property  of  the  debtor." 

Then  it  is  provided  by  this  statute,  which  took  away  his 
former  right  of  taking  the  debtor's  body  in  satisfaction,  that 
"he  may  have  the  debtor  brought  before  an  examiner  v  and 
compelled  to  answer  all  questions  respecting  his  property,  and 
it  empowers  the  examiner  to  require  the  debtor  to  execute  an 
assignment  of  all  his  real  and  personal  property  to  the  credi- 
tor in  trust  for  the  payment  due  on  the  ]udgment,  &c,  &c. 

Now  I  regard  this  making  of  such  an  assignment  as  part 
of  the  legal  process  provided  by  statute  to  enable  the  creditor 
to  enforce  payment  of  his  debt  and  essentially  different  and 
in  no  way  analogous  to  a  voluntary  assignment  and  not  sub- 
ject to  the  Bills  of  Sale  Act.  If  the  view  of  the  learned 
Judge  below  is  right  what  meaning  and  force  are  we  to  give 
to  the  words  "  assignment  to  the  creditor  in  trust  for  the 
payment  due  on  the  judgment?" 

The  statute,  I  think,  gives  him  something  of  value  and 
he  does  not  take  his  right  under  the  assignor  so  as  to  be 
bound  or  affected  by  his  fraudulent  act.  He  takes  as  a  judg- 
ment creditor  enforcing  his  statutable  remedy,  and  in  that 
capacity  may  attack  as  in  this  case  any  previous  fraudulent 
conveyances  made  by  the  assignor.  It  seems  to  me  that  his 
position  as  assignee  under  this  statute  is  analogous  to  the 
class  of  caes  referred  to  by  Strong,  J.,  in  McCall  v.  McDon- 
ald, 13  S.  C.  E.  247,  at  p.  256.  where  he  says  that  an  as- 
signee in  bankruptcy,  or  one  who  has  a  statutory  title  under 
an  insolvent  act,  can  assert  a  title  paramount  to  that  derived 
by  him  from  his  assignor,  the  debtor,  who  manifestly  could 
not  sue  for  such  a  purpose.  Then  the  learned  Judge  further 
holds  that  his  assignment  was  a  bill  of  sale  coming  under  the 
operation  of  B.S.  X.  S.,  ch.  142,  and  therefore  required  an 
affidavit  of  bona  fides,  and  of  course  must  comply  with  the 
other  requirements  of  the  Act.  Now  as  already  stated,  and 
with  all  deference,  I  cannot  concur  in  this  view,  nor  do  I 
think  it  comes  under  chapter  142.  It  is  only  necessary  to 
read  the  sections  of  that  chapter  referring  to  the  affidavit  and 
the  form  of  the  affidavit  to  appreciate  how  entirely  inapplic- 
able the  provisions  are  to  an  assignment  of  this  kind,  and 
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that  it  plainly  would  be  impossible  to  comply  with  them.  If 
the  debtor  refused  to  make  such  an  affidavit  there  is  nothing 
in  the  statute  by  which  he  could  be  compelled  to  do  so,  nor 
are  the  circumstances  under  which  the  assignment  is  to  be 
made  such  as  to  demand  that  he  should  do  so.  Moreover, 
looking  at  sec.  2,  the  interpretation  clause,  and  comparing  it 
with  ss.  3,  4  and  5,  it  seems  obvious  that  an  assignment 
under  the  Collection  Act  could  not  have  been  intended  to 
be  included.  Chapter  142  was  enacted  as  the  title  shows  for 
the  "  prevention  of  frauds  on  creditors  by  secret  bills  of  sale,** 
and  all  the  provisions  of  the  chapter  are  directed  to  that  ob- 
ject. How  far  from  any  purpose  of  that  kind  is  an  assign* 
ment  forced  by  a  creditor  from  an  unwilling  debtor  under 
the  Collection  Act?  The  assignment  so  obtained,  in  my 
opinion,  confers  on  the  judgment  creditor  an  absolute  title  to 
the  property  in  trust  to  satisfy  his  judgment,  and  any  bal- 
ance,  of  course,  to  hold  in  trust  for  those  beneficially  entitled 
thereto.  As  the  plaintiff  was  in  full  possession  of  the  prop- 
erty when  the  sheriff  defendant  levied  and  seized  the  goods, 
1  am  of  opinion  the  plaintiff  is  entitled  to  recover  against 
him.  The  defendant  in  his  twelfth  ground  of  defence  justi- 
fies under  several  executions  then  in  his  hands.  All  of 
these  executions  were  placed  in  his  hands  subsequent  to  the 
date  of  the  assignment  to  the  plaintiff — in  fact  were  not 
issued  until  after  that  date — and  two  of  them  were  not  in 
his  hands  until  after  plaintiff  had  taken  possession,  and 
therefore,  holding  as  I  do  that  the  property -at  those  dates 
was  vested  in  the  plaintiff,  they  will  not  avail  him  as  a  3c- 
fence. 

The  appeal  must  be  allowed  with  costs,  and  judgment 
entered  for  the  plaintiff  with  costs  of  trial;  the  amount, 
if  the  parties  cannot  agree,  to  be  referred  to  a  Master. 

Bussell,  J.j  concurred. 

Meagher,  J.,  read  a  concurring  opinion. 
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NOVA  SCOTIA. 

January  6th,  1906. 

FULL  COURT. 

FLEMING  v.  WITHROW. 

Principal  and  Agent — Sale  of  Mine — Agreement  to  pay  Com- 
mission— Option  given  to  Agent  to  Purchase — No  right 
to  Commission  on  Agent  Exercising  Option. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Fraser, 
J.,  dismissing  the  action,  which  was  brought  to  recover  com- 
mission on  the  sale  of  a  mining  property,  was  argued  before 
Graham,  E.J.,  Meagher,  Russell,  and  Longley,  JJ. 

W.  B.  A.  Ritchie,  K.C.,  for  the  appellant. 

H.  Mellish,  K.C.,  for  the  respondents. 

Graham,  E.J. : — This  action  has  arisen  out  of  some 
rather  informal  agreements.  On  the  27th  November,  1901, 
the  defendant  Withrow  for  himself  and  the  defendant 
Mounce,  co-owner  of  the  Withrow  Gold  Mines,  executed  this 
document : 

"  South  TJniacke,  27th  November,  1901. 

"  It  is  this  day  agreed  between  Mr.  J.  J.  Withrow  for 
himself  and  on  behalf  of  Captain  George  Mounce  of  Avon- 
dale,  in  the  county  of  Hants,  N.S.,  their  heirs,  executors, 
administrators  or  assigns,  to  give  an  option  of  purchase  of  the 
Withrow  Gold  Mine  to  Captain  John  Fleming  of  Halifax, 
N.S.,  for  a  term  of  six  months  until  the  31st  day  of  May, 
1902. 

"  In  consideration  of  an  introduction  of  a  party  or  parties 
who  will  purchase  the  Withrow  Gold  Mine  for  a  sum  of 
$27,000  the  parties  hereto  subscribed  their  heirs,  executors, 
administrators  or  assigns  agree  to  pay  Captain  John  Flem- 
ing his  heirs,  executors,  administrators  or  assigns  the  sum  of 
$5,000  commission  on  such  sale. 

It  is  further  agreed  that  should  the  owners  or  their  re- 
presentatives find  it  necessary  to  make  a  reduction  in  price 
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to  meet  purchasers,  the  commission  on  whatever  is  mutually 
agreed  on  to  be  paid  Captain  John  Fleming  for  such  sale  to 
be  twenty  per  cent,  of  the  purchase  price,  or  should  option 
lapse  and  Fleming's  parties  take  same  up  or  should  the 
parties  pay  up  part  of  the  purchase  or  make  deposit  and 
afterwards  default  payments,  and  not  be  able  to  take  over 
property,  Captain  Fleming  to  be  entitled  to  his  two  per  cent, 
commission  on  such  amount  of  cash  so  paid  on  the  purchase 
price. 

"  (Sgd.)        John  J.  Withrow. 

"  To  Capt.  John  Fleming,  19  North  Street,  Halifax." 

In  pursuance  of  the  first  clause  of  that  agreement,  the 
plaintiff  prepared  and  sent  to  Withrow  for  execution  an 
option,  and  the  defendant  on  the  3rd  of  December,  1901, 
executed  it  under  seal.    This  is  the  option: 

"  Know  all  men  by  these  presents,  that  we,  George 
Mounce,  master  mariner,  of  Newport  Landing,  in  the  county 
of  Hants,  Province  of  Nova  Scotia,  in  consideration  of  the 
sum  of  one  dollar  to  us  in  hand  well  and  truly  paid  by  Cap- 
tain John  Fleming,  master  mariner,  of  Halifax,  Province  of 
Nova  Scotia,  the  receipt  whereof  we  do  hereby  acknowledge, 
do  for  ourselves  our  several  executors,  administrators  and 
assigns,  covenant,  promise  and  agree  to  and  with  the  said 
Captain  John  Fleming,  his  executors,  administrator?  and 
assigns  as  follows: 

"  To  sell,  transfer  and  convey  unto  the  said  Captain  John 
Fleming,  his  executors,  administrators  and  assigns,  or  such 
other  person  or  persons  as  he  may  name,  and  at  any  time 
and  in  any  manner  hereinafter  set  forth,  and  by  good  and 
sufficient  convevance  and  transfers  of  title,  the  same  to  be 
free  and  discharged  from  all  incumbrance,  the  following 
property:  With  the  exception  of  surface  rights  of  the  por- 
tion of  the  areas  west  of  the  railroad:  Two  hundred  and 
seventeen  gold  mining  rights  in  South  Uniacke  Gold  Mining 
District,  known  as  the  '  Withrow  Gold  Mine/  Also  the 
ten  stamp  mill  with  boiler  and  engine  (complete  and  pump- 
ing machinery,  including  boiler  and  engine),  also  friction 
hoists,  together  with  all  buildings  being  situated  in  and  upon 
the  aforesaid  property  and  gold  mining  areas  at  South 
Uniacke  aforesaid,  belonging  to  the  Withrow  Gold  Mine. 

"The  property  hereby  covenanted  to  be  conveyed  not 
to  be  limited  to  the  above  description,  but  to  contain  an|d  in- 
clude all   and  singular  the  property  real  and  personal  of 
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every  kind  and  description  owned  or  used  or  appertaining 
to  the  mining  business  of  the  said  Withrow  Gold  Mine,  and 
in  and  about  the  said  Withrow  Gold  Mining  property  at 
South  Uniacke  aforesaid. 

"  The  price  or  sum  to  be  paid  therefor  to  be  $27,000  of 
lawful  money  of  Canada,  the  same  to  be  paid  as  follows: — 
Within  six  months  from  the  first  day  of  December,  1901. 

"  The  said  George  Mounce  and  John  J.  Withrow  promise 
and  agree  that  it  shall  and  will  be  lawful  for  the  said  Cap- 
tain John  Fleming  his  executors,  administrators  and  assigns, 
to  pay  the  purchase  price  at  any  time  on  or  before  the  last 
day  of  May,  1902. 

"  It  is  further  agreed  that  Captain  John  Fleming,  his  ex- 
ecutors, administrators  and  assigns  have  the  privilege  to 
unwater  the  said  Withrow  Gold  Mine  and  make  whatsoever 
necessary  tests  at  his  or  their  expense,  at  any  time  within 
the  said  six  months,  the  gold  from  such  teste  to  be  the  prop- 
erty of  the  said  Captain  George  Mounce  and  Mr.  John  J. 
Withrow,  their  heirs,  executors,  administrators  and  assigns. 

"In  witness  whereof  the  parties  hereto  have  hereunto 
their  hands  and  seals  set  and  affixed  this  third  day  of  Decem- 
ber, 1901. 

"  Signed,  sealed  and  delivered, 
in  the  presence  of 
"'(Sgd.)     Mary  O.  Withrow. 

"(Sgd.)     John  J.  Withrow,      [L.S.] 

"(Sgd.)     George  Mounce,         [L.S.]  " 

There  were  apparently  inconsistent  relations  created  by 
these  documents. 

The  plaintiff  had  the  option  to  purchase  the  mine  from 
the  defendants  for  himself  at  any  time  during  six  months 
from  the  first  of  December,  1901,  for  the  sum  of  $27,000. 

But  he  was  by  the  agreement  to  be  remunerated  for  the 
introduction  of  a  purchaser,  and  if  a  sale  was  effected  at 
the  figures  mentioned  in  the  option  he  was  to  have  the  sum 
of  $5,000.  If  by  subsequent  arrangement  of  the  principals 
it  was  sold  at  a  lower  sum,  or  in  case  of  the  option  lapsing 
and  the  parties  introduced  carrying  out  the  purchase,  or  if 
the  purchasers  should  make  default  in  subsequent  payments, 
then  there  was  to  be  a  remuneration  of  twenty  per  cent. 

I  suppose  the  option  would  be  useful  to  show  to  intending 
purchasers  because  it  indicated  that  the  plaintiff  controlled 
the  ?ale. 
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The  plaintiff  incurred  expense  and  ultimately  opened 
negotiations  with  one  Kenyon,  who  had  others  behind  him. 
Kenyon  would  not  agree  to  give  any  such  sum  as  $27,000,  and 
the  plaintiff  was  obliged  to  go  to  Withrow  and  inform  him 
that  he  could  not  get  that  sum  for  it.  Thereupon  he  obtained 
from  Withrow  the  following  document: 

"  Halifax,  17th  March,  1902. 

"To  whom  it  may  concern: — It  is  this  day  agreed  be- 
tween J.  J.  Withrow  of  South  Uniacke,  Halifax.,  N.S.,  Pro- 
vince of  Nova  Scotia,  and  J.  J.  Withrow  on  behalf  of  Cap- 
tain George  Mounce  of  Newport  Landing,  Hants  County, 
Province  of  Nova  Scotia,  that  they  each  agree  to  sell  and 
convey  the  property  known  as  the  Withrow  Gold  Mines  at 
South  Uniacke,  Halifax  County,  for  the  sum  of  $15,000, 
payable  on  or  before  the  20th  day  of  April,  1902. 

"  Writnesseth  that  they  convey  and  sell  all  the  above  named 
property  conveying  a  good  and  clear  title  of  all  and  sundry 
plant,  as  above  set  forth,  to  Captain  John  Fleming  or  his 
representatives. 

"  And  it  is  further  agreed  that  John  J.  Withrow  will  pay 
the  sum  of  $250  on  or  before  the  20th  day  of  April,  1902, 
to  cover  all  expenses  incurred  in  travelling  and  seeing  the 
above  named  property. 

"  In  witness  whereof  the  above  named  parties  have  hereto 
set  their  hands  on  the  date  above  written. 

"  Provided  the  above  agreement  is  not  carried  into  execu- 
tion John  Fleming  agrees  to  surrender  the  option  now  in 
his  hands. 

Witness  to  the  signatures, 
(Sgd.)     Henry  A.  Sanders. 

(Sgd.)     J.  J.  Withrow. 

(Sgd.)     John  Fleming." 

It  will  be  noticed  that  the  time  mentioned  in  the  first 
option  for  executing  it,  viz.,  the  31st  of  May,  1902,  had  not 
then  expired.  The  document  of  the  17th  of  March,  1902, 
means  that  the  plaintiff  had  the  privilege  of  paying  the  sum 
of  $15,000,  the  purchase  price  proposed,  on  or  before  the 
20th  of  April,  1902,  so  that  it  was  really  an  option,  and  in- 
somuch as  it  was  for  a  smaller  price  the  period  for  exercising 
it  may  have  been  consequently  reduced. 
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When  the  plaintiff  approached  the  defendants  for  this 
option  he  wrote  the  following  letter: 

"  Halifax,  12th  March,  1902. 

"  Captain  John  Mounce, 

"  Newport  Landing,  Hants  County. 

"  Dear  Sir, — Having  failed  to  successfully  bring  a  sale 
of  the  'Withrow  Gold  Mine/  South  Uniacke,  to  a  close,  I 
have  gone  thoroughly  into  this  matter  in  view  to  be  a  pur- 
chaser and  have  studied  the  expense  up  pretty  carefully.  I 
may  say  an  American,  Mr.  A.  B.  Kenyon,  who  is  interested 
at  Mount  Uniacke,  met  me  here.  Owing  to  their  loss  in 
Mount  Uniacke,  he  and  his  company  are  sore  over  their 
property  turning  out  so  poorly,  and  has  discouraged  them. 
I  talked  with  him  to  join  me  to  purchase  the  'Withrow 
Mine/  and  we  had  figured  on  this  property. 

"  I  went  to-day  with  Mr.  Sanders  intending  to  see  you,  but 
when  we  met  Mr.  Withrow  he  could  not  go,  but  he  might  as 
well  because  we  would  have  returned  by  the  evening  express; 
so  he  is  now  going  to  see  you. 

"  I  am  making  you  a  cash  offer  for  the  '  Withrow  Mine/ 
plant  and  buildings,  as  it  now  stands,  for  a  sum  of  $15,000 
cash,  paid  in  thirty  days  from  date  of  receiving  your  accept- 
ance. This  is  only  a  game  of  chance  as  far  as  I  am  con- 
cerned, for  I  am  now  a  buyer  instead  of  selling.  Kenyon 
stands  in  with  me  if  I  can  purchase  at  this  figure.  If  not, 
we  are  out  of  it.  We  have  gone  thoroughly  into  the  matter, 
and  the  plant  there  is  quite  inadequate  for  successful  work- 
ing. Even  the  mill  which  will  do  for  some  time,  still,  it 
will  need  to  be  replaced  before  long. 

"  This  is  a  cash  offer,  and  letters  saying  what  they  can  do 
and  will  do  by  getting  an  option,  and  it  is  all  I  can  afford  or 
will  offer,  whether  accepted  or  rejected. 

"  Awaiting  your  reply,  etc." 

This  second  option  lapsed.  It  was  not  carried  into  execu- 
tion before  the  20th  of  April,  1902,  within  the  meaning  of  its 
terms.  It  must  be  taken  that  the  plaintiff  so  regarded  it  be- 
cause he  says  that  directly  after  that  date  he  wrote  the  word 
"  cancelled "  on  a  copy  of  the  earlier  option  and  returned 
it  to  the  plaintiff. 

On  the  27th  of  May,  1902,  the  National  Mining  Company, 
which  included  Kenyon  and  his  friends,  paid  a  deposit  of 
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$1,000  to  these  defendants,  and  obtained  an  option  for  six 
months  to  purchase  the  mine  for  $14,000. 

That  option  lapsed.  On  the  28th  of  October,  1902,  an- 
other company,  called  the  Victoria  Mining  Company,  which 
included  Kenyon  and  his  friends,  entered  into  an  agreement 
with  the  defendants  for  the  purchase  of  the  mine  for  the 
sum  of  $14,000.  Of  this  sum  the  defendants  received  $5,000 
in  cash,  and  were  to  receive  by  subsequent  arrangement 
shares  for  the  balance,  but  this  apparently  was  not  carried 
out     The  defendants  still  own  the  mine. 

The  plaintiff  has  brought  this  action  to  recover  in  some 
form  remuneration. 

I  think  the  question  is  what  is  the  effect  of  the  proviso  in 
the  option  of  the  17th  of  March,  1902  ? 

That  agreement  was,  as  I  have  said,  not  carried  into 
execution  on  or  before  the  20th  of  April,  1902,  and  the 
plaintiff  yas  according  to  ihe  terms  bound  to  "  surrender  the 
option  now  in  his  hands." 

The  plaintiff's  contention  in  the  "option"  there  means 
only  the  formal  documents  of  the  3rd  of  December,  1901; 
and  that  the  agency  under  the  agency  agreement  was  not 
revoked  or  was  at  most  suspended  during  the  period  of  tl)e 
second  option,  or  at  least  that  the  agreement  for  the  remuner- 
ation contained  therein  remained  in  force,  and  that  the  re- 
mineration  was  in  fact  earned,  as  a  purchaser  had  been 
ultimately  secured  as  the  result  of  the  plaintiff's  expenditure 
and  "introduction." 

Such  remuneration  must  be  earned  within  the  terms  of 
the  contract.  In  giving  an  agent  power  to  sell  a  mine,  or 
giving  an  option  to  purchase,  it  is  manifest  that  time  is  of 
great  importance.  The  value  of  a  mine  is  speculative  and 
the  owner  is  for  a  time  putting  the  mine  on  its  sale  out  of 
his  own  hands.  A  time  limit  is  generally  fixed.  And  the 
importance  of  a  limit  as  to  time  is  manifested  in  these  docu- 
ments. 

I  think  that  ordinarily  without  a  special  provision  the 
person  would  be  under  the  necessity  of  procuring  a  sale 
within  the  period  mentioned  in  the  option  in  order  to  obtain 
remuneration,  on  the  principle  of  no  cure  no  pay.  This  is 
expressly  recognized  here  by  a  special  provision  for  a  case  of 
exceeding  the  time  limit  contained  in  the  agreement  of  27th 
.November,  1901.    It  is  provided  that  should  the  option  lapse 


12  TEE  EASTERN  LAW  REPORTER. 

and  Fleming's  parties  take  up  the  purchase,  there  was  never- 
theless to  be  a  remuneration  of  twenty  per  cent,  on  the  price 
secured.  In  order  for  the  plaintiff  to  recover  remuneration 
he  must  show  that  he  procured  a  purchaser  within  the  time 
limit,  which  he  did  not,  or  that  the  contingency  of  a  lapse 
of  the  option  and  his  parties  taking  up  the  purchase  has 
happened.  I  think  the  option  of  the  3rd  of  December  did 
not  lapse.  It  was  surrendered  or  rescinded  by  agreement 
of  the  parties  contained  in  the  option  of  the  17th  of  March, 
1902,  and  that  the  rescission  was  effective  on  the  20th  of 
April,  1902.  There  was  no  provision  ever  made  at  any  time 
for  a  commission  in  the  contingency,  which  did  happen,  of 
the  option  being  surrendered  or  rescinded. 

The  second  option  did  lapse,  but  I  think  the  special  pro- 
vision in  the  agreement  for  commission  as  to  a  purchase 
beyond  its  expiry  date  did  not  contemplate  or  apply  to  the 
second  option.  It  was  a  complete  option  in  itself,  not  an 
amendment  of  the  first  option.  It  is  true  it  provided  for 
the  cancellation  of  the  earlier  option  at  the  date  subsequent 
to  its  own  date,  but  I  think  that  no  part  of  the  earlier  option 
remained  in  force.  The  surrender  or  rescission  of  the  first 
option  really  carried  with  it  the  provision  for  remuneration, 
no  purchasers  having  been  secured  by  that  date.  It  was  con- 
tended that  the  second  option,  taken  with  the  letter  already 
quoted,  by  its  execution  displaced  the  agreement  for  com- 
mission; that  as  the  plaintiff  wks  avowedly  standing  in  with 
the  purchasers,  as  one  of  them,  he  could  not,  although  he 
disclosed  his  relations  to  the  defendants  as  well  as  to  the 
proposed  purchasers,'  be  in  a  position  to  earn  commission, 
and  therefore  must  be  taken  to  have  abandoned  the  agreement 
for  commission.  Of  course  as  I  pointed  out  at  the  outset, 
the  agreement  provides  for  the  plaintiff  being  a  purchaser 
as  well  as  an  agent  to  sell  for  remuneration. 

I  am  disposed  to  think,  however,  that  under  the  circum- 
stances in  this  case  the  relation  of  the  defendants  to  the 
plaintiff  was  mainly  one  of  principal  and  agent.  Now  I  do 
not  say  that  with  full  disclosure  the  agency  might  not  be 
continued  and  commission  might  not  be  earned  in  such  a 
case,  but  I  think  that  it  is  not  to  be  inferred,  particularly 
in  view  of  the  terms  of  the  letter,  that  the  plaintiff  did  in- 
tend to  occupy  the  inconsistent  positions  of  being  both 
broker  and  purchaser.  I  also  think  that  he  elected  to  stand 
in  with  the  purchasers  and  reap  his  profit  then,  and  did  not 


HAINES  v.  LeBLANC.  13 

under  the  second  option  expect  to  obtain  remuneration  from 
the  defendants.  He  elected  and  is  estopped.  From  the 
evidence  it  would  appear  that  he  had  brought  an  action 
against  Kenyon,  whether  for  remuneration  as  agent  or  not 
does  not  appear.  But  at  any  rate,  1  am  of  opinion  that  the 
commission  agreement  did  not  contemplate  the  relations  ' 
which  afterwards  were  formed  during  the  period  of  the  second 
option.  And  having  severed  relations  with  the  defendants 
during  that  period  1  think  there  ought  to  be  express  evidence 
that  the  former  relations  revived  on  its  termination.  There 
is  none.  The  inference  would  rather  be  that  as  the  first 
option  was  thereby  expressly  rescinded  the  agency  agreement 
for  remuneration  was  not  to  survive. 

I  think  the  appeal  and  the  action  should  be  dismissed 
with  costs. 

Meagher,  J.,  concurred. 

Bussell  and    Langley,  J  J.,  read  concurring  opinions. 


NOVA  SCOTIA. 

Full  Court.  January  6fH,  1906. 

HAINES  v.  LeBLANC. 

Landlord  and  Tenant — Distress  for  Rent — Moneys  Previously 
Received  by  Landlord  under  Fraudulent  Scheme  by 
Tenant  and  Himself — Subsequent  Transfer  of  Goods  to 
Plaintiff  in  Good  Faith — Landlord  not  Entitled  to  seb  up 
Illegality  of  Scheme. 

Appeal  by  the  defendant  from  the  judgment  at  the  trial. 
T.  R.  Robertson,  and  J.  A.  Grierson,  for  the  appellant. 
J.  J.  Ritchie,  K.C.,  and  R.  G.  Munroe,  for  the  respondent. 

Russell,  J. : — It  appears  that  James  M.  Roy,  and  Marie 
Roy,  his  wife,  on  September  30th,  1903,  took  the  property 
of  Dr.  Donham  under  lease  for  a  vear  at  nine  dollars  a  month. 

_  « 

The  rent  for  the  first  four  months  was  paid,  and  the  landlord. 
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claiming  that  the  rent  was  unpaid  for  the  five  following 
months,  February  to  June,  1904,  inclusive,  distrained  for  the 
amount  claimed  to  be  due  by  warrant  issued  and  executed  in 
July,  1904.  Under  this  warrant  goods  were  seized  by  the  defen- 
dant as  bailiff  which  are  claimed  by  the  plaintiff  under  a  bill 
of  sale  dated  March  31,  1904,  the  consideration  for  which 
appears  to  have  been  an  amount  due  her  for  wages  as  house- 
keeper to  Boy. 

Long  previously  to  these  transactions,  to  wit,  in  1885,  Mr*. 
Roy,  ,then  Marie  Auberson,  had  transferred  to  Mrs.  Glover 
of  Cambridge,  Massachusetts,  $4,600,  to  be  held  for  her  under 
certain  trusts,  for  the  purpose,  among  other  things,  of  secur- 
ing the  fund  to  her  separate  use  with  a  restraint  on  antici- 
pation. 

After  the  lease  was  signed,  but  just  how  long  before  the 
tenancy  began  is  not  perfectly  clear,  Mr.  and  Mrs.  Roy,  the 
plaintiff,  and  Dr.  Donham,  all  four  met  together,  the  latter  be- 
ing about  to  visit  the  United  States,  and  there  is  evidence  that 
on  this  occasion  they  came  to  an  arrangement  that  Dr.  Don- 
ham  should  endeavour  to  procure  from  the  trustee  a  sum  of 
money  for  the  benefit  of  one  or  more  of  the  parties  so  con- 
cerned. The  modus  operandi  was  that  the  doctor  should 
present  an  account  for  medical  services  beyond  any  amount 
that  he  could  properly  claim  under  that  head,  but  it  is  im- 
portant to  note  that  there  is  no  clear  evidence,  that  is  to  say 
there  is  no  evidence  at  all,  that  the  plaintiff  was  aware  of  this 
part  of  the  arrangement.  As  to  the  balance  of  the  sum  to 
be  received,  the  plaintiff  and  Roy  say  that  it  was  to  go  for 
rent  to  be  due  under  the  lease,  in  so  far  as  it  was  not  re- 
quired to  pay  the  doctor's  bill  which  Roy  swears  was  fixed 
at  twenty-five  dollars. 

The  Judge  has  found  in  favour  of  this  view,  notwith- 
standing the  conflicting  evidence  of  Dr.  Donham  and  the 
inference  to  be  drawn  from  a  letter  to  the  latter  from  Mr. 
Roy  in  March,  1904,  written  when  part  of  the  rent  claimed 
and  distrained  for  was  due,  apologizing  for  not  remitting  it. 
The  Judge  accepts  Roy's  explanation  that  this  was  a  mere 
excuse  and  that  his  real  reason  for  not  paying  it  was  that  Dr. 
Donham  had  received  from  the  trustee  money  that  he  had  not 
accounted  for.  Mr.  Roy"  adds  that  he  told  Dr.  Donham  he 
did  not  owe  him  anything.  The  letter  followed  by  the  state- 
ment just  referred  to  does  not  in  any  way  estop  the  writer 
(Freeman  v.  Cooke),  and  it  is  merely  a  piece  of  evidence 
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which  the  Judge  had  a  right  to  disregard  if  he  believed  the 
statement  of  Boy  against  the  inference  that  the  letter  would 
support.  As  already  stated,  it  does  not  appear,  at  least  it  is 
not  proved,  that  the  plaintiff  knew  anything  of  the  false  pre- 
tence, if  the  contrivance  amounts  to  that,  under  which  the 
money  was  to  be  procured.  Whether  Mrs.  Roy  understood 
the  transaction  or  not  is  not  clear,  but  an  account  was  m&'K 
out  by  Dr.  Donham,  dated  September  18th,  1903,  for  medical 
services,  journeys,  etc.,  amounting  to  $180,  which  Mrs.  Roy 
signed  as  follows,  "  accepted  by  Marie  Auberson  Roy."  Dr. 
Donham  proceeded  with  this  account  so  certified  to  the  United 
States,  and  after  some  negotiations  with  the  trustee  and  her 
lawyer,  followed  by  a  lawsuit  in  which  he  claimed  this  amount 
with  an  additional  sum  of  a  hundred  dollars,  agreed  on  April 
28th,  1904,  to  accept  in  full  settlement  ninety  dollars,  which 
amount  was  paid  him  on  or  about  this  date.  Mrs.  Roy  had 
died  some  months  previously  to  this,  in  December,  1904. 

The  County  Court  Judge  has  found  that  under  the  ar- 
rangement made  between  the  parties  before  Dr.  Donham  left 
the  Province  he  was  to  keep  twenty-five  dollars  for  his  medical 
services,  and  the  remainder  was  to  be  applied  to  the  rent. 
Dr.  Donham  had  expended  quite  a  sum  in  the  litigation  that 
he  had  instituted  in  the  United  States,  but  the  trial  Judge 
has  disallowed  this  claim  as  he  finds  that  he  (Dr.  Donham) 
had  no  authority,  express  or  implied,  to  make  any  such  ex- 
penditure on  account  of  those  who  authorized  him  to  collect 
the  money.  There  is  conflicting  evidence  as  to  the  account 
to  which  the  money,  when  collected,  was  to  be  appropriated^ 
but  I  see  no  good  reason  for  rejecting^  the  finding  of  the 
County  Court  Judge.  Mrs.  Roy  is  dead  and  cannot  speak 
for  herself  as  to  the  motives  that  induced  her  to  certify  a 
bill  for  medical  expenses,  knowing  that  no  such  amount  as 
that  contained  in  the  account  was  due,  but  Roy  and  the 
plaintiff  have  both  sworn  that  the  balance  received  in  excess 
of  the  medical  bill  should  go  in  payment  of  the  rent,  and  if 
Mrs.  Roy  supposed  that  she  could  get  her  own  money  from 
the  trustee  the  more  easily  by  representing  the  necessity  for 
it  to  be  the  payment  of  her  doctor's  bill,  it  was  at  the  most 
a  venial  sin. 

The  amount  received  by  Dr.  Donham  was  sixty-five  dol- 
lars more  than  the  amount  found  to  be  appropriated  for  his 
medical  services,  and  as  the  rent  claimed  to  be  due  at  the 
date  of  the  distress  was  onlv  fortv-five  dollars,  it  had  been 
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more  than  paid  by  the  amount  received  from  the  trustee,  and 
the  goods  of  the  plaintiff  were  therefore  unlawfully  dis- 
trained. 

9 

It  is  contended,  however,  that  the  whole  transaction  by 
which  this  alleged  payment  was  effected  was  a  fraud,  and 
that  it  cannot  therefore  be  set  up  by  Boy  in  answer  to  the 
defendant's  claim  for  rent,  or  by  the  plaintiff  who  claims  the 
goods  by  transfer  from  Boy.  I  do  not  s^2  how  this  conten-  y 
tion  can  be  made. 

If  Boy  were  the  plaintiff  there  would  be  a  serious  ques- 
tion as  to  his  right  to  recover.  It  might  be  contended  that  he 
could  not  show  that  his  rent  had  been  paid  without  availing 
himself  of  an  immoral  and  fraudulent  transaction.  The 
question  would  be  whether  if  he  were  able  to  make  out  his 
case  without  giving  evidence  of  the  fraudulent  elements  in 
the  transaction,  he  could  be  permitted  to  do  so  notwithstand- 
ing the  existence  of  fraud  or  immorality  on  his  part  in  con- 
nection with  the  transaction.  But  it  does  not  seem  to  me  to 
be  necessary  to  deal  with  that  question  because  it  is  not  Boy 
that  is  claiming  the  property.  It  is  a  transferee  from  him 
with  a  bill  of  sale  based  on  good  consideration.  No  know- 
ledge as  to  the  fraudulent  contrivance  by  which  the  money 
was  procured  to  pay  the  rent  was  clearly  brought  home  to  this 
plaintiff.  Her  case  is,  that  she  sets  up  a  claim,  under  bill 
of  sale  for  valuable  consideration,  to  certain  property  which 
undoubtedly  belonged  to  her  transferor.  The  defendant 
justifies  under  a  distress  for  rent,  and  the  plaintiff  proves  the 
receipt  by  the  defendant  of  money,  under  an  agreement  that 
it  should  be  applied  to  the  rent  that  was  to  become  due. 

The  defendant,  it  is,  who  replies  that  this  money  was 
received  under  a  fraudulent  proceeding  to  which  he  was  him- 
self a  party.  I  am  of  opinion  that  he  cannot  bfe  heard  to 
make  such  a  contention  in  a  court  of  justice.  The  plaintiff 
is  not  shown  to  have  been  party  to  the  fraud  and  is  not  a 
privy  in  any  sense  which  would  subject  her  to  the  conse- 
quence of  the  fraud.  A  privy  in  estate  u  affected  by  infir- 
mities in  the  title,  but  I  cannot  see  that  the  fact  of  her  hav- 
ing derived  property  from  Boy  affects  her  with  the  conse- 
quences of  any  fraudulent  contrivance,  by  which  he  may  have 
secured  the  payment  of  rent  for  the  non-payment  of  which 
her  property  was  distrained.  It  would  be  hardly  less  remote 
to  visit  her  with   the  consequences  if  Boy  had   stolen  the 


DRAKE  v.  DUNCAN.  17 

money  with  which  to  pay  the  rent.  That  is  none  of  her 
affair.  The  rent  was  in  fact  paid  and  the  goods  could  not 
be  lawfully  distrained  for  it. 

The  appeal  should  1  think  be  dismissed. 

Townshend,  J.,  concurred. 

0 

% 

Graham,  E.J.,  read  an  opinion  reaching  the  same  result. 

Longley,  J.,  read  a  dissenting  opinion  to  the  effect  that 
plaintiff  could  not  recover  without  taking  advantage  of  a 
fraudulent  transaction,  and  could  not  be  permitted  to  do  this. 


NOVA  SCOTIA. 

Full  Court.  March  31st,  1906. 

DRAKE  v.  DUNCAN. 

Contract — Allowance  to  Housekeeper  to  Pay  Household  Ex- 
penses and  Her  Wages — Findings  of  Fact  not  Interfered 
with  on  Appeal — Stale  Claim, 

Appeal  by  plaintiff  from  the  judgment  at  the  trial. 
H.  0.  McLatchey,  for  the  appellant. 
H.  V.  Bigelow,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by  Graham, 
E.J. : — The  plaintiff,  who  served  with  the  defendant 
as  housekeeper  for  a  number  of  years,  has  brought 
this  action  against  him  to  recover  remuneration  for  her  ser- 
vices. That  she  performed  them  and  would  be  entitled  to 
remuneration  could  not  be  disputed.  But  the  defendant 
swore  that  there  was  a  contract  made  very  shortly  after  she 
came  to  his  house,  namely,  that  for  $25  a  month  she  was  to 
pay  the  house  rent,  grocery  bill,  milk  bill,  and  satisfy  herself 
for  her  services.  Then  he  swore  that  he  had  paid  her  this 
sum  per  month. 

This  contract  and  the  payments  alleged  were  denied  by 
the  plaintiff,  and  the  Judge  has  found  in  favour  of  the  de- 
fendant and  dismissed  the  action.     I  must  confess  that  it  is 

VOL.  I.  B.L.R.  NO.  1 — 2 
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exceedingly  improbable  that  there  was  such  a  contract,  that 
it  extended  over  eight  years,  during  which  they  lived  in  two 
different  towns,  and  in  different  houses  in  those  towns,  the 
rent  for  them  varying  as  follows :  $6,  $9,  $8,  $14,  $10,  and 
$11.50,  and  the  grocery  bill  also  varying  according  to  the 
periods  his  work  enabled  him  to  live  at  home. 

And  the  fact  of  the  irregular  payments  goes  to  show  that 
there  was  no  such  contract.  There  was  no  account  kept  and 
he  does  not  pretend  that  there  were  uniform  payments.  He 
says  that  he  paid  her  on  an  average  $25  a  month,  and  after 
they  moved  to  Truro,  for  upwards  of  two  years,  $30  per 
month.  He  says  in  cross  examination:  "I  never  treated 
her  as  a  hard  and  fast  employee." 

But  there  is  the  judgment  of  the  learned  Judge,  and  on 
questions  of  fact  it  is  unusual  to  review  the  findings  when 
the  parties  are  at  variance  in  their  testimony  and  there  is  no 
corroborative  evidence. 

It  is  against  the  plaintiff  that  her  claim  is  stale.  During 
the  eight  years  she  never  had  anything  definite  from  him  as 
to  her  remuneration. 

The  appeal  must  be  dismissed  and  with  costs. 


NOVA  SCOTIA. 

Full  Court.  February  15th,  1906. 

CITY  OF  HALIFAX  v.  WALLACE. 

Assessment  and  Taxes  —  City  of  Halifax  Charter  —  Sale  of 
Land  after  Assessment — Vendor's  Personal  Liability  for 
Taxes. 

Appeal  by  the   plaintiff    from    the   judgment  on  a  case 
stated. 

F.  H.  Bell,  for  the  appellant. 

T.  J.  Wallace,  and  J.  Terrell,  for  the  respondent. 

Townshend,  J. : — This  is  a  stated  case  for  the  opinion 
of  the  Court.     The  defendant  was  the  owner  of  a  lot  of  land, 
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No.  96  Spring  Garden  Road,  in  the  city  of  Halifax,  which 
was  duly  assessed  for  the  purpose  of  rates  and  taxes  for  the 
year  1903-1904  for  $118.20.  On  the  15th  March  the  book 
of  general  assessment  was  delivered  to  tho  collector  of  rates 
for  the  city  in  the  form  prescribed  by  law. 

On  the  25th  April,  1903,  the  defendant  conveyed  the  said 
lot  of  land  to  the  ladies  of  the  Sacred  Heart  Convent,  who 
went  into  possession  thereof  at  the  time.  The  bill  for  the 
said  rates  and  taxes,  in  conformity  with  sec.  352,  city  charter, 
was  sent  to  the  defendant.  The  amount  is  still  unpaid.  The 
question  for  the  Court  is  whether  or  not  the  defendant  is 
liable  to  the  plaintiff  for  the  said  rates  and  taxes  and  interest 
or  any  part  thereof. 

By  sec.  302  the  annual  assessment  is  to  be  prepared,  made 
up  and  delivered  to  the  city  collector  not  later  than  the  15th 
day  of  March  in  each  year.  By  sec.  303  "  the  assessment 
shall  be  rated  on  the  owners  of  real  and  personal  property  by 
an  equal  dollar  rate  upon  the  value  of  such  real  and  personal 
property  within  the  city."  By  sec.  362  "  all  rates  and  taxes 
shall  become  due  the  31st  day  of  'May  in  each  year."  The 
city  collector  is  empowered  to  enforce  payment  thereof  by 
warrant  or  by  action  at  law  or  both.  By  sec.  363  a  person 
about  to  leave  the  city  may  be  sued  and  capiased  for  rates 
and  taxes  due.  Section  366  makes  the  party  refusing  or 
neglecting  to  pay  his  rates  or  taxes  liable  for.  interest  after 
the  1st  of  August. 

All  these  sections  and  others  make  it  clear  that,  in  addi- 
tion to  a  lien  on  the  property  for  all  taxes  and  rales,  there  is 
also  a  personal  responsibility.  The  mere  fact  of  parting  with 
the  land  by  conveyance,  after  it  has  been  duly  assessed,  can 
in  no  way  affect  the  liability  imposed  on  the  owner  by  law 
when  the  property  has  been  properly  assessed  in  his  name. 
It  will  be  observed  that  by  sec.  303,  ch.  bhy  Acts  of  1891 
(city  charter)  "  the  assessment  shall  be  rated  on  the  owneis 
of  real  and  personal  property  within  the  city." 

In  Richardson  v.  City  of  Boston,  148  Mass.  508,  it  is 
held  that  owners  of  real  estate,  including  trustees  with  legal 
title  to  property  and  taxed  for  it,  are  personally  liable  for 
the  tax,  and  are  not  discharged  by  a  subsequent  taking  thereof 
under  the  right  of  eminent  domain.  So  we  find  the  princi- 
ple laid  down  in  27  Am.  and  Eng.  Encyc.  of  Law,  633,  that 
in  general  a  tax  on  property  creates  a  personal  liability  on 
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the  part  of  the  owners  of  the  property:  Meredith  v.  United 
States,  13  Peters  486.  Again,  when  a  personal  liability  for 
taxes  rests  on  the  owner  of  the  property  assessed,  such  lia- 
bility is  independent  of  the  tax  lien.  Therefore  an  action 
may  be  brought  against  the  taxpayer  whether  there  is  or  is 
not  a  lien  in  existence,  and  although  the  lien  may  have  been 
discharged  by  the  expiration  of  the  period  fixed  by  the  statute 
the  tax  may  be  collected  as  a  debt 

Then  the  tax  is  a  lien  on  the  land  from  the  time  the 
assessment  is  made  up,  and  no  change  in  the  meanwhile  of 
ownership  can  affect  the  city's  rights  to  enforce  payment 
against  the  owner  at  the  time  of  the  assessment:  Cocker  v. 
Guild,  106  Mass.  29. 

It  is  my  opinion  that  there  can  be  no  doubt  as  to  the 
defendant's  liability  to  pay  to  the  plaintiff  city  the  rates  and 
taxes  and  interest  referred  to,  and  the  question  must  be  an- 
swered accordingly. 

Fraser,  Russell,  and  Longley,  JJ.,  concurred. 


NOVA   SCOTIA. 

Full  Court.  *  January  6th,  1906. 

BETCHER  v.  HAGELL. 

Landlord  and  Tenant — Lease  of  Pari  of  Building — Damage 
to  Roof  by  Act  of  God — Injury  to  Tenant's  Goods — No 
Implied  Liability  on  Landlord  to  Repair  Roof. 

Appeal  by  the  defendant  from  the  judgment  at  the  trial. 

C.  P.  Fullerton,  for  the  appellant. 

G.  A.  R.  Rawlings,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  *by  Rus- 
sell, J.:  —  The  defendant  was  the  owner  of  a  two- 
storey  building  in  Sydney  in  the  lower  part  of  which  were 
stores  rented  to  a  tenant.  The  plaintiff  occupied  the  re- 
maining rooms  of  the  house  under  a  written  agreement  in 
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which  it  was  expressed  that  the  defendant  rented  to  him  "  the 
dwelling  portion  of  No.  334  Charlotte  street,  Sydney,  with 
the  usual  privileges  thereof,  at  and  for  the  sum  of  fifteen 
dollars  per  month,  for  the  term  of  at  least  six  months  or  an 
additional  six  months  if  he  so  desired,  said  J.  W.  Betcher 
(the  plaintiff)  to  leave  the  premises  in  as  good  order  as  he 
finds  it,  wear  and  tear  excepted."  The  dwelling  portion  con- 
sisted of  the  upper  flat  and  two  rooms  at  the  back  of  the 
shop  on  the  lower  fiat,  and  the  plaintiff  also  had  part  of  the 
cellar  with  a  heating  furnace.  The  plaintiff  says  that  he  had 
no  access  to  the  roof,  by  which  he  means  only  that  there  was 
no  convenient  way  of  getting  to  the  roof  from  the  inside  of 
the  house,  but  it  is  not  shewn  that  he  had  not  at  least  as 
much  access  to  the  roof  as  anybody  else.  There  were  three 
skylights  in  the  building  which  must  have  opened  through 
the  roof,  and  it  would  be  surprising  to  learn  that  the  plaintiff 
had  not  the  right  to  use  these  skylights,  but  he  claims  to 
have  had  right  in  the  rest  of  the  roof  and  that  the  defen- 
dant retained  this  for  himself.  If  the  case  is  similar  to  that 
of  a  building  let  out  in  fiats,  it  is  quite  possible  that  this  con- 
tention is  correct,  and  I  will  assume  against  the  defendant 
that  this  is  the  legal  position  of  the  parties,  that  is,  that  the 
tenant 'of  the  store  had  a  right  to  occupy- the  store  alone, 
while  the  plaintiff  had  merely  the  right  to  occupy  the  re- 
maining portion  of  the  building  under  the  roof,  and  that 
neither  of  the  tenants  had  any  such  tenancy  in  the  soil  as 
would  carry  his  rights  usque  ad  coelum. 

Under  these  circumstances  what  happened  was  that,  on  a 
very  stormy  night  in  January,  the  skylight  of  a  neighbouring 
building  blew  off,  and*  falling  upon  the  sloping  flat  roof  of 
the  defendant's  building,  punched  a  small  hole  through  the 
roof,  which  was  of  boards  covered  with  tar  paper  and  gravel. 
The  plaintiff  complained  to  the  defendant,  who  at  once  gave 
him  an  order  to  a  builder  to  repair  the  roof,  but  the  builder 
was  busy  and  did  not  at  once  execute  the  work.  Shortly  after 
this  it  began  to  snow  and  continued  to  snow  for  the  re&t  of 
the  season,  so  that  the  top  was  continuously  covered  with 
snow  to  the  depth  of  two  or  three  feet.  While  the  weather 
was  frosty  comparatively  little  mischief  was  caused,  but  at 
last  came  the  inevitable  rain  and  thaw,  and  the  water  poured 
in  through  the  hole  in  the' roof,  doing  the  damage  for  which 
the  plaintiff  claims  in  this  action. 
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There  is  evidence  to  show  that  permanent  repairs  could 
not  well  be  effected  in  the  weather  conditions  prevailing  at 
the  time,  but  it  may  be  the  case,  and  I  will  take  it  for 
'granted  for  the  purpose  of  this  decision  that,  if  it  was  the 
duty  of  the  defendant  to  repair  the  roof,  the  plaintiff  is 
entitled  to  claim  that  this  duty  was  not  performed.  I  am  at 
a  loss,  however,  to  find  any  good  reason  why  the  defendant 
was  under  any  obligation  to  the  plaintiff  in  the  premises.  He 
did  not  unfasten  the  skylight  from  the  neighbouring  build- 
ing and  throw  it  upon  the  plaintiff's  roof.  The  act  of  God 
by  which  this  affliction  befell  the  plaintiff  was  no  more 
chargeable  to  the  defendant  than  to  the  plaintiff.  That  goes 
without  saying,  and  is  involved  in  the  description  of  it  as  the 
act  of  Ood.  It  was  in  fact  an  inevitable  accident,  the  conse- 
quences of  which  would  simply  have  to  He  where  they  fell 
unless  the  parties  chose  by  their  contract  to  provide  for 
such  contingency.  I  will  assume  against  the  defendant  that 
they  did  not  make  provision  for  this  emergency  in  the  stipu- 
lation by  which  the  plaintiff  was  required  to  leave  the  prem- 
ises in  as  good  condition  as  he  found  them,  the  case  being 
included  within  the  exception  of  wear  and  tear. 

Some  evidence  was  given  as  to  the  condition  of  the  gut- 
ters, but  I  can -find  no  satisfactory  explanation  in  the  case 
of  the  manner  in  which  a  gutter  along  a  sloping  flat  roof  such 
as  this  was  described  to  be  could  materially  contribute  to  the 
damage  occasioned  by  the  hole  in  the  roof  six  or  seven  feet 
away  from  the  eave.  The  plaintiff  did  not  say  anything  to 
the  defendant  about  the  gutter  before  the  18th  of  February, 
when  the  real  and  substantial  damage  was  done  by  the  rain 
and  melting  snow.  In  fact  he  says  in  one  place  that  he  did 
not  say  anything  to  defendant  about  the  condition  of  the 
gutters  until  after  he  had  consulted  his  lawyer,  and  it  is 
quite  conceivable  that  the  afterthought  about  the  gutters 
was  a  shrewd  suggestion  of  the  lawyer's  to  bring  the  case 
within  the  authority  of  Hargroves  v.  Hartopp,  [1905]  1  K. 
B.  472,  on  which  the  judgment  for  the  plaintiff  is  founded. 
However  this  may  be,  I  am  satisfied  that  there  is  no  evidence 
of  any  substantial  contribution  to  the  damage  occasioned  by 
the  conditions  of  the  gutters,  and  if  there  were  that  there  was 
no  notice  given  to  the  defendant  such  as  would  make  him 
chargeable  with  negligence  in  not  having  them  attended  to, 
if  it  was  his  duty  after  notice  to  clean  them  out,  which  I 
greatly  doubt.    The  real  substantial  question  in  this  case,  and 
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the  question  which  has  to  be  decided  in  this  action,  is  whether 
it  was  the  duty  of  the  defendant  to  repair  the  roof.  He  cer- 
tainly thought  that  it  was  and  undertook  to  do  it,  but  that 
cannot  render  him  liable  for  not  doing  it.  It  will  not  be  pre- 
tended that  his  promise  could  be  tortured  into  an  estoppel. 
It  was  simply  a  promise  without  consideration  to  support  it. 

There  is  a  singular  dearth  of  authority  in  the  English 
cases,  but  I  think  it  may  be  taken  to  be  absolutely  settled  that, 
even  assuming  the  roof  to  have  been  retained  under  the  con- 
trol of  the  defendant,  and  not  to  be  included  in  the  demise 
to  the  plaintiff,  there  is  no  duty  whatever  upon  the  defen- 
dant to  repair.  The  duties  of  the  landlord  in  such  a  case 
cannot  rest  upon  any  implied  covenant,  for  there  is  no  such 
covenant  implied  in  the  demise  of  such  a  property,  whatever 
may  be  the  case  in  the  demise  of  a  furnished  house.  The 
duty  of  the  owner  is  simply  sic  utere  suo  ut  alienum  non 
laedat,  which  maxim,  as  Serjeant  Williams  says  in  his  note 
to  be  referred  to  later,  does  not  apply  to  omissions,  but  "  al- 
most  always  applies  to  some  act  which  is  done  by  one  man 
to  the  prejudice  of  another." 

The  principle  that  must  govern  the  case  is  expounded  in 
the  case  of  Doupe  v.  Geuin,  45  N.  Y.  121,  which  was  an 
action  by  the  tenant  of  the  basement  for  injury  to  the  plain- 
tiff's goods  by  the  neglect  of  the  defendant  to  repair  the  roof 
of  the  premises  which  he  occupied.  The  plaintiff  leased  the 
basement  from  the  defendant  for  a  store.  The  upper  part 
was  leased  to  others.  The  upper  storey  and  roof  were  dam- 
aged by  fire  and  the  defendant,  it  was  alleged,  had  neglected 
to  make  the  necessary  repairs.  Rapello,  J.,  speaking  for  the 
Court  of  Appeals,  said :  "It  is  not  claimed  that  if  the  plain- 
tiff had  been  the  lessee  of  the  entire  building,  the  defendant 
would  have  been  under  any  obligation  to  repair;  there  being 
no  covenant  on  his  part  to  do  so.  It  is  well  settled  that  there 
would  have  been  no  such  obligation.  But  it  is  claimed  that 
in  this  case  the  duty  arose  from  the  fact  that  the  plaintiff's 
premises  were  rendered  untenantable  by  reason  of  damage 
to  a  part  of  the  building  not  occupied  by  him,  and  which 
served  as  a  protection  to  his  premises,  and  that  there  was 
an  implied  covenant  that  such  protection  should  continue  and 
also  independently  of  any  obligation  resulting  from  the  lease, 
the  defendant,  as  owner  of  the  part  of  the  building  not  oc- 
cupied by  the  plaintiff,  was  bound  according  to  the  maxim 
sic  utere  tuo  ut  alienum  non  laedas,  to  keep  his  own  part  of 


24  THE  EASTERN  LAW  REPORTER. 

the  premises  in  such  condition  as  to  prevent  injury  to  the 
plaintiffs  premises." 

In  so  far  as  the  plaintiffs  claim  rests  upon  the  supposed 
obligation  of  the  defendant  as  lessor  it  has  no  foundation  in 
principle.  Where  a  building  has  been  injured  by  fire  the 
landlord  cannot  be  compelled  to  rebuild  or  repair  it  for  the 
benefit  of  his  tenant  unless  he  has  so  covenanted,  and  he  owes 
no  greater  obligation  to  one  whose  premises  are  destroyed  or 
directly  injured  by  it. 

The  doctrine  contended  for  by  the  respondent  was  once 
broached  in  the  case  of  Pomfret  v.  Ricroft,  1  Wms.  Saun- 
ders 322,  where  Rainsford,  J.,  expressed  the  opinion  that 
if  a  man  demise  by  deed  a  middle  room  in  a  house  and  after- 
ward will  not  repair  the  roof,  whereby  the  lessee  cannot  en- 
joy the  middle  room,  an  action  of  covenant  lies  for  him 
against  his  lessor.  But  the  judgment  in  the  case  in  which 
that  opinion  was  expressed  was  reversed  in  the  Exchequer 
Chamber,  1  Saunders  323,  and  Serjeant  Williams  in  his 
note,  id.  322,  considered  that  the  principle  of  that  case  es- 
tablishes that  without  an  agreement  the  landlord  would  not 
be  bound  to  repair  the  roof,  nor  subject  to  an  action  for  not 
doing  so,  but  that  the  tenant  might  himself  repair  the  roof 
as  incident  to  the  demise.  The  authorities  upon  which  this 
opinion  of  Rainsford,  J.,  was  supposed  to  have  been  founded, 
are  disapproved  in  1  Salk.  361,  and  are  explained  in  note  1 
above  cited.  See  also  the  dissenting  opinion  of  Twysden,  J., 
in  the  above  case,  which  was  considered  by  Saunders  the 
better  opinion,  and  which  was  sustained  by  the  Court  of 
Exchequer  Chamber. 

In  Pierce  v.  Dyer,  109  Mass.  374,  it  was  held  that  there 
was  no  obligation  between  the  owners  of  distinct  parts  of  a 
building  which  would  enable  either  to  maintain  an  action 
against  the  other  for  mere  refusal  and  neglect  to  repair  his 
tenement;  whereby  the  plaintiffs  part  was  injured.  There 
is  no  reason  that  I  can  understand  why  this  principle  is  not 
applicable  in  the  same  way  when  the  portions  of  the  building 
so  owned  are  one  above  the  other  as  where  they  are  side  by 
side.  In  the  judgment  in  this  case,  reference  is  made  to  a 
decision  in  Cheeseborough  v.  Green,  10  Conn.  318,  where  it 
was  held  that  the  owner  of  the  lower  part  of  a  store  could 
not  sustain  an  action  against  the  owner  of  the  upper  part 
and  roof  to  recover  damages  for  suffering  the  roof  to  be  out 
of  repair.    There  is  a  suggestion  in  the  Connecticut  case  of 
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a  relief  that  the  plaintiff  might  be  entitled  to  in  chancery, 
but  the  report  does  not  explain  what  sort  of  relief  could  in 
such  a  case  be  afforded,  and  I  cannot  imagine  that  there  is 
any. 

The  case-  that  has  been,  to  my  mind,  the  most  thoroughly 
and  carefully  argued  is  that  of  Krueger  v.  Ferrant,  29  Minn. 
385;  43  Am.  Rep.  223,  the  headnote  of  which  is:  "In  a 
lease  there  is  no  implied  covenant  on  the  part  of  the  lessor  to 
repair,  nor  of  warranty  of  suitableness  or  safely;  and  this 
applies  to  the  case  of  distinct  tenements  under  a  common 
roof  and  the  want  of  repair  of  the  roof." 

The  plaintiff  had  leased  and  occupied  the  lower  storey  of 
the  defendant's  building.  Separate  rooms  in  the  second  storey 
were  occupied  by  other  tenants.  It  did  not  appear  that  any 
of  the  tenants  had  control  of  the  roof,  which  became  defective 
and  out  of  repair.  The  water  had  at  divers  times  leaked 
through  into  plaintiff's  store  and  caused  damage.  Defendant 
had  due  notice  of  this  and  of  the  condition  of  the  roof,  but 
he  neglected  to  make  any  repairs  and  finally,  in  consequence 
of  a  severe  storm,  a  large  quantity  of  water  leaked  through 
the  roof  and  injured  the  plaintiffs  goods.  The  case  is,  in  all 
its  essentials,  the  same  as  that  with  which  we  have  to  deal, 
and  while  the  decision  is  not  a  binding  authority  upon  this 
Court,  the  reasoning  seems  to  me  to  be  logical  and  convinc- 
ing. I  would  not  hesitate  to  accept  its  reasoning,  based  as 
it  is  on  well  settled  principles  of  the  English  Common  Law, 
going  back  to  the  sources  in  Williams's  Saunders,  or  to  adopt 
it  in  its  entirety  as  the  judgment  of  this  Court. 

The  case  of  Hargroves  v.  Hartopp,  [1905]  1  K.  B.  472, 
referred  to  by  the  learned  trial  Judge,  is,  in  my  opinion, 
altogether  distinguishable.  In  saying  this  I  attach  no  im- 
portance to  the  fact  that  in  this  case  the  plaintiff's  rooms 
were  immediately  under  the  roof,  while  in  the  case  cited  part 
of  the  space  occupied  was  next  the  roof,  and  as  to  another 
part  there  was  a  storey  above  the  plaintiff's  rooms.  I  have 
conceded  for  the  purposes  of  this  discussion,  what  I  think 
is  the  case,  that  the  roof  was  not  demised  to  the  plaintiff. 
Neither  do  I  attach  importance  to  the  finding  of  the  County 
Court  Judge  in  the  case  cited  that  the  landlord  retained  the 
roof  in  his  own  possession  and  under  his  own  control.  In 
connection  with  this,  Lord  Alverstone  says  there  was  no  evi- 
dence that  the  tenants  had  any  right  of  access  to  the  roof,  or 
any  privilege  to  go  upon  it,  or  that  they  had  ever  repaired 
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it  or  cleaned  out  the  gutter.  I  cannot  bring  myself  to  doubt 
that,  in  the  present  case,  the  tenant  had  the  right  to  get  out 
on  the  roof,  either  through  the  skylights  or  by  means  of  a 
ladder,  to  shovel  the  snow  from  the  roof,  clean  out  the  gut- 
ters, and  effect  such  necessary  repairs  as  would  make  his 
rooms  tenantable.  But  the  reason  why  I  hold  the  judgment 
of  Lord  Alverstone  entirely  inapplicable  to  the  facts  of  the 
present  case  is  that  in  the  case  of  Hargroves  v.  Hartopp,  the 
judgment  is  based  entirely  upon  the  consideration  that  the 
defendants  had  maintained  an  artificial  thing  like  a  gutter 
for  the  purpose  of  carrying  the  water  away  from  the  roof, 
and  having  done  this  and  kept  it  in  an  improper  condition 
after  notice  that  it  had  become  clogged,  they  were  liable  to 
the  plaintiff  for  the  damage  that  happened  from  their  own 
"  act  of  commission."  If  it  could  be  shown  that  the  damage 
in  this  case  was  caused  by  the  gutters,  and  that  notice  of 
their  improper  condition  had  been  given  by  the  plaintiff  be- 
fore the  damage  was  occasioned,  I  should  consider  the  Eng- 
lish case  applicable  here  notwithstanding  the  differences  be- 
tween the  cases  in  the  particulars  already  mentioned,  and  to 
which  reference  is  made  by  the  trial  Judge.  The  defendant 
in  the  case  before  us  did  nothing  to  cause, damage  to  the 
plaintiff,  and  was  under  no  obligation  to  protect  him  from 
the  damage  caused  by  forces  entirely  beyond  his  control.  The 
defendant's  appeal  should  be  allowed  with  costs,  and  judg- 
ment entered  dismissing  the  plaintiff's  claim.  The  damage, 
if  any,  occasioned  by  the  non-removal  of  the  ashes  is  too 
frivolous  to  prevent  a  judgment  with  costs  for  the  defendant 
in  the  action,  when  the  real  question  on  which  the  parties 
went  to  trial  was  as  to  the  defendant's  obligation  to  repair 
the  roof. 
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February  15th,  1906. 
full  court. 

HAWLEY  v.  WRIGHT. 

Negligence — Carelessness  in  Leaving  Elevator — Misdirection 
— Statements  of  Law  to  Jury — No  Substantial  Miscar- 
riage. 

Appeal  by  the  plaintiff  from  the  judgment  at  the  trial. 

♦  W.  F.  O'Connor,  for  the  appellant. 
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R.  E.  Harris,  K.C.,  and  W.  Ei  Thompson,  for  the  re- 
spondent. 

Graham,  E.J. : — There  were  two  main  questions  of  fact 
to  be  determined.  First  whether  it  was  negligence  on  the 
part  of  the  boy  operating  the  elevator  to  start  the  cage  down 
before  closing  the  door  wholly  shut,  irrespective  of  the 
question  whether  or  not  the  deceased  misled  him  by  not  land- 
ing when  he  had  the  opportunity  twice  before,  and  in  not 
moving,  or  indicating  by  motion  his  intention  to  get  out,  or 
rather  not  succeeding  in  getting  out  before  Hanright  got  in, 
and  second  whether  the  deceased  manifested  a  want  of  duo 
care  in  starting  (if  he  did  so)  only  after  Hanright  got  in, 
and  at  any  rate  in  attempting  to  leave  the  cage  after  it  had 
commenced  to  descend.  The  jury  have  answered  questions 
in  which  these  matters  are  more  or  less  involved  adversely 
to  the  plaintiff,  and  they  have  in  addition  found  that  the 
negligence  of  the  deceased  was  the  proximate  cause  of  the 
injury. 

The  plaintiff  is  moving  for  a  new  trial,  and  first  he 
complains  that  the  learned  Judge  misdirected  the  jury. 

There  had  been  a  previous  action  by  the  plaintiff  under 
Lord  Campbell's  Act  in  respect  to  the  same  accident,  and  it 
reached  the  Supreme  Court  of  Canada:  Hawley  v.  Wright, 
32  S.  C.  B.  45. 

Since  that  this  case  has  been  tried,  and  there  is  addi- 
tional evidence,  part  of  which  at  least  wad  not  before  the 
Supreme  Court,  and  I  think  it  is  important.  In  summing 
up  in  this  case  the  learned  Judge  made  this  use  of  part  of  a 
passage  from  the  judgment  in  the  earlier  case: — 

"  The  second  thing  that  I  must  tell  you  is  about  the  rules, 
and  in  my  remarks  in  this  connection,  I  adopt  the  language 
used  in  the  Supreme  Court  of  Canada,  the  highest  court  of 
this  country.  Mr.  Justice  Sedgewick,  in  the  Supreme  Court 
of  Canada,  laid  down  these  rules,  and  you  and  I  are  bound  by 
them :  '  It  is  a  matter  of  common  knowledge  that .  where 
a  railway  train  or  a  tram  car,  or  an  elevator,  having  known 
terminal  points,  arrives  at  one  of  those  points,  those  who  are 
in  must  first  go  out  before  those  who  are  out  get  in.  Con- 
venience has  made  this  a  '  rule  of  the  road '  just  as  much  as 
in  driving  in  Nova  Scotia  you  pass  by  the  left,  while,  in  the 
Upper  Provinces,  you  pass  by  the  right.  If  one  violates  this 
rule,  and  an  accident  happens  to  him  in  consequence,  it  is 
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absurd  to  say  that  be  has  an  action  against  the  person  with 
whose  vehicle  he  came  into  collision.  The  jury  must  neces- 
Barily  find  that  the  fault  was  all  his  own.  There  is  a  good 
reason  for  this  rule  as  otherwise  the  way  is  blocked,  whereas 
if  all  go  out,  one  following  another,  before  those  who  are 
out  are  permitted  to  enter,  this  cannot  arise.' " 

This  reference  to  the  incident  of  the  deceased  not  at-, 
tempting  to  get  out  until  after  Hanright  got  in,  is  isolated 
in  the  summing  up,  and  the  matter  is  not  recurred  to  after- 
wards. 

I  think  it  constituted  misdirection.  Mr.  Justice  Sedge- 
wick  was  not  laying  down  any  principle  of  law;  he  was  deal- 
ing with  facts,  and  he  referred  to  a  sensible  and  convenient 
practice  which  prevails  in  places  where  the  use  of  elevators 
is  common,  and  he  likened  it  to  the  rule  of  the  road.  Then 
he  applied  it,  and  that  passage  was  omitted  by  the  trial 
Judge  here,  to  the  facts  of  the  case  then  on  hand.  Now  I 
am  not  certain  that  this  practice  is  very  well  established, 
or  observed  throughout  Nova  Scotia,  or  even  in  Halifax, 
where  the  number  of  elevators  might  probably  be  counted  on 
the  fingers  of  both  hands,  and  the  operators  of  elevators  are 
small  and  not  imperious  to  passengers. 

In  cross-examination  Mr.  Hanright  said:  "I  cannot  say 
whether  it  is  unusual  for  a  passenger  in  an  elevator  to  wait 
until  other  passengers  get  in  before  attempting  to  get  out." 
The  boy  at  the  trial  of  the  first  action  said :  "It  is  customary 
for  the  person  in  the  elevator  to  get  out  before  the  other 
comes  in." 

I  am  in  no  way  controverting  the  passage  in  the  judg- 
ment. I  merely  say  that  the  question  was  a  question  of  fact 
for  the  consideration  of  the  jury,  and  a  controverted  question 
and  not  one  of  law,  like  the  rule  of  the  road  which  is  embodied 
in  a  statute.  Aud  there  was  the  further  question,  and  it  was 
a  serious  one  in  view  of  the  additional  evidence,  whether  the 
deceased,  considering  the  impetuosity  of  Hanright  to  get  in 
and  descend,  and  that  the  boy  was  between  them,  was  really 
tardy  in  starting  to  leave.  Of  course  I  have  an  opinion  on 
the  facts  as  to  his  attempting  to  get  out  at  the  moment  of 
his  placing  his  foot  on  the  landing,  when  the  descending 
cage,  and  the  closing  door,  reminded  him  that  he  was  late, 
but  I  think  it  is  a  matter  which  is  arguable,  and  I  think  it  is 
one  which  could  not  be  withdrawn  from  the  jury  and  the 
action  dismissed.    It  is  necessary  to  go  that  far,  namely,  that 
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no  reasonable  men  could  find  in  the  plaintiff's  favour  because 
of  his  negligence :  Dublin,  etc.,  H.  W.  Co.  v.  Slattery,  3  App. 
Cas.  1167,  per  Lord  Cairns.  And  if  the  case  could  not  be 
withdrawn  from  the  jury  then  this  question  of  the  alleged 
contributory  negligence  of  the  deceased  must  be  submitted 
to  the  jury  with  proper  instructions. 

I  think  that  the  jury  would  necessarily  come  to  the  con- 
clusion that  they  were  bound  by  a  rule  established  as  law  by 
the  Supreme  Court  of  Canada,  which  required  the  deceased 
not  to  attempt  to  leave  the  cage  after  Hanright  had  got  in, 
and  that  a  violation  of  that  rule  (which  occurred  there) 
would,  like  a  violation  of  the  rule  of  the  road,  deprive  the 
person  violating  it  of  the  right  to  recover.  In  that  part  of 
the  summing  up  the  learned  Judge  was  instructing  the  jury 
on  a  question  of  law.  In  McLanahan  v.  Universal  Ins.  Co., 
1  Peters  182,  Story,  J.,  said:  "It  is  doubtless  within  the| 
province  of  a  court,  in  the  exercise  of  its  discretion,  to  sum 
up  the  facts  in  the  case  to  the  jury,  and  submit  them  with 
the  inferences  of  law  deducible  therefrom.  But  care  should 
be  taken  in  all  such  cases  to  separate  the  law  from  the  facts 
and  to  leave  the  latter  in  unequivocal  terms  to  the  jury  as 
their  true  and  peculiar  province." 

In  Tracy  v.  Swartwout,  10  Peters  at  p.  96,  the  Court 
said:  "A  court  may  not  only  present  the  facts  proved  in 
the  charge  to  the  jury,  but  give  their  opinion  as  to 
these  facts  for  the  consideration  of  the  jury.  But  as 
the  jury  are  the  triers  of  fact,  such  an  expression  of  opinion 
by  the  court  should  be  so  guarded  as  to  leave  the  jury  free 
in  the  exercise  of  their  own  judgment.  They  should  be  made 
distinctly  to  understand  that  the  instruction  was  not  given 
as  a  point  of  law,  by  which  they  were  to  be  governed;  but 
as  a  mere  opinion  as  to  the  facts,  and  to  which  they  should 
give  no  more  weight  than  it  was  entitled  to."  See  also 
Gaines  v.  Stiles,  14  Peters,  at  page  322. 

Order  37,  rule  6,  is  to  the  effect  that  in  such  a  case  a  new 
trial  is  not  to  be  ordered  unless  some  substantial  wrong  or 
miscarriage  has  been  occasioned  in  the  trial  by  misdirection. 
In  Peers  v.  Elliot,  23  X.  S.  R.  276,  an  action  for  negligence, 
the  learned  Judge  reported  his  summing  up:  "I  especially 
commented  on  the  principal  issues  they  had  to  try,  1st. 
whether  there  was  any  spark  arrester  in  the  engine  at  all  and 
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stated  that  if  there  was  none  that  in  itself  would  be  negli- 
gence, for  which  defendant  would  be  liable."  In  the  major- 
ity judgment  in  this  court  it  is  said :  "  That  instruction 
would  necessarily  have  a  direct  and  important  influence  on 
the  minds  of  the  jury  in  regard  to  their  answer  to  the  ques- 
tion. They  would  not  unnaturally  reason  thus.  The  law 
.requires  an  engine  to  have  a  spark  arrester  on  it.  It  is  an 
appliance  which  under  the  law  must  be  used  in  an  engine 
used  in  work  such  as  this  was.  The  effect  of  the  direction 
fcomplained  of  viewed  in  this  light  was  as  already  stated  to 
withdraw  the  question  of  negligence  on  that  branch  of  the 
case  from  the  jury,  and  therefore  I  think  substantial  wrong 
was  done  and  that  there  should  be  a  new  trial." 

The  dissenting  Judge  said:  "The  alleged  misdirection 
could  not  be  called  a  misdirection,  but  would  come  within 
order  37,  rule  6." 

That  this  remark  was  not  lost  sight  of  appears  in  the 
dissenting  judgment  of  Strong,  J.,  on  the  appeal  to  the 
Supreme  Court  of  Canada,  21  S.  C.  R.  21.  But  the  judg- 
ment of  the  court  below  was  affirmed,  and  it  was  held  that 
this  constituted  misdirection,  Ritchie,  C. J.,  saying :  "  The 
Judge  stated  that  the  want  of  a  spark  protector  was  in 
point  of  law  negligence.  It  cannot  be  denied  that  this  was 
misdirection  which  may  have  had  an  influence  on  the  jury/' 

I  also  refer  to  those  parts  of  the  judgment  in  Green'  v. 
Miller,  33  S.  C.  R.  .203 ;  referring  to  misdirection,  and  as  will 
appear  at  the  top  of  page  218,  it  is  clear  that  order  37,  rule 
6,  was  appealed  to.  I  cite  also  Bray  v.  Ford,  [1896]  A.  C. 
44,  at  pp.  49,  52,  55.  In  respect  to  the  second,  fifth  and 
sixth  questions  this  misdirection  would  vitiate  the  answers. 

Then  there  is  the  answer  to  the  first  question,  finding 
that  the  defendant  was  not  guilty  of  negligence,  which  re- 
mains. I  do  not  wish  to  appear  hypercritical  about  the  sum- 
ming up  on  this  branch  of  the  case,  but  it  is  important.  The 
learned  Judge  stated  what  appears  to  be  proved  on  this  trial, 
viz. :  "  the  boy  did  not  close  the  door  before  he  started  the 
cage.  There  is  no  doubt  about  that  according  to  the  evid- 
ence given  before,  the  two  things  were  simultaneous  acts. 
Indeed  Hanright  testifies  to  that  and  the  boy  on  this  trial 
admitted  it ;  moreover  the  circumstantial  evidence  established 
it.  In  his  previous  evidence  the  boy  stated :  '  I  had  instruc- 
tions to  close  the  door  before  I  started  the  cage,  I  always  did 


so/  " 
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Now  if  the  learned  Judge  had  simply  put  that  fact  to  the 
jury  whether  that  admitted  fact  did  or  did  not  constitute  neg- 
ligence in  view  of  his  definition,  or  in  plain  language  whether 
or  not  it  was  the  exercise  of  such  reasonable  care  as  a  pru- 
dent operator  would  use  under  the  circumstances,  it  would  at 
least  relieve  me  from  the  perplexity  I  feel' about  that  first 
answer  because  I  have  an  opinion  on  that  subject.  And 
feeling  it  incumbent  on  me  to  set  aside  the  other  findings  on 
the  ground  of  misdirection,  I  do  not  feel  justified  in  sup- 
porting the  judgment  on  that  first  finding  alone.  Instead,  as 
I  have  said,  of  putting  it  sharply  to  the  jury  whether  or  not 
starting  the  cage  before  closing  the  door  constituted  negli- 
gence, that  being  the  only  evidence  really  bearing  on  the  first 
question,  the  only  reference  I  can  find  to  it  is  contained  in 
the  following  passage  made  when  reviewing  the  evidence, 
and  it  is  immediately  shut  off  with  a  qualifying  consideration. 
The  learned  Judge  said:  "He  took  steps  to  close  the  door 
before  he  started.  There  is  evidence  to  show  that  the  closing 
of  the  door  is  the  matter  of  a  moment,  and  you  will  take 
that  in  connection  with  what  the  boy  said  as  to  the  closing. 
You  may  say  that  the  door  ought  to  have  been  closed  before 
he  started,  and  if  you  take  that  view,  you  will  consider  that 
there  was  no  request  to  put  him  on  his  guard.  If  the  boy  is 
to  be  believed,  he  did  not  know  whether  the  door  was  open 
or  closed.  He  did  not  know  whether  he  was  closing  it  when 
Hawley  was  attempting  to  get  out." 

That  is  complained  of  I  think  in  the  16th  ground  of  the 
notice,  which  is  as  follows  (reading  it). 

There  was  another  complaint  of  misdirection. 

There  was  given  in  evidence  a  statement  made  by  the 
deceased  to  the  effect  that  it  was  his  fault,  first  made  to 
Fraser  at  the  scene  of  the  accident  when  lie  told  him  not  to 
blame  the  boy,  and  afterwards  made  to  the  elevator  boy  who 
visited  him  at  the  hospital  when  each  in  turn,  in  courtesy 
no  doubt,  took  the  blame  upon  himself.  This  is  what  the 
learned  Judge  said  about  it  in  summing  up:  (reading  it). 

I  think  that  the' learned  Judge  attached  too  much  im- 
portance to  these  statements.  It  has  taken  the  juries  and 
courts  a  long  time  to  ascertain  the  facts  and  determine  whose 
the  fault  really  was,  with  some  difference  of  opinion  along 
the  way.  And  here  the  statement  is  put  to  the  jury  with  the 
instruction  that  unless  it  was  shewn  that  the  deceased  did  not 
know  all  the  facts,  the  statement  must  be  taken  to  be  true; 
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as  if  the  deceased  had  decided  the  case  against  himself. 
The  weight  which  ought  to  be  attached  to  such  statements 
should  be  judged  of  by  the  incident  at  the  hospital  when  each 
had  taken  the  blame.  The  one  who  is  alive  says  he  did  not 
mean  what  he  said,  and  we  cannot  have  the  testimony  of  the 
other  on  the  subject. 

The  chivalry  among  such  lads  would  likely  induce  each 
to  screen  the  other  in  the  face  of  such  a  serious  accident.  And 
what  a  lad,  who  was  dying,  would  say  in  order  to  prevent  an- 
other lad  from  always  thinking  he  had  caused  his  death  is 
not  very  trustworthy  when  legal  liabilities  are  up  for  disposi- 
tion. 

The  learned  Judge,  instead  of  suggesting  that  the  state- 
ments might  be  subject  to  some  such  qualification  or  explan- 
ation, applied  himself  to  attaching  three  alternative  mean- 
ings to  the  expressions,  all  unfavourable  to  the  case  of  the 
plain  tiff. 

Does  anyone  suppose  that  the  deceased  meant  thereby  in 
effect :  You  did  completely  close  the  door  before  you  started 
the  cage,  according  to  the  instructions  given  you  for  the 
operation  of  ithe  eievator?  And  yet  the  alternative  of 
"  whether  he  meant  that  the  boy  was  not  to  blame,"  was  put 
to  the  jury  in  contrast  with  the  other  alternative,  that  he,  the 
deceased,  had  tried  "  to  get  out  when  he  should  not." 

The  jury  would  likely  be  misled  by  the  observations  upon 
these  statements,  and  they  have  to  do  with  the  answer  to  the 
first  question,  namely,  the  defendant's  negligence. 

In  my  opinion  the  question  of  the  defendant's  negligence 
should  also  be  placed  before  another  jury. 

Russell,  J.: — I  think  the  verdict  must  be  set  aside  on 
account  of  misdirection. 

Townshend,  J.: — Misdirection  was  complained  of  in 
several  respects  in  this  case,  and  among  other  instances  was 
this  sentence :  "  The  question  is  whether  he  was  fit  to  be 
doing  that  work,  but  I  do  not  think  that  that  is  a  question 
for  this  jury."  Now  read  apart  from  the  language  of  the 
learned  Judge  preceding  and  following,  no  doubt  it  looks 
like  a  serious  mistake.  The  moment,  however,  we  look  at 
the  context,  and  understand  the  subject,  the  objectionable 
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character  of  this  phrase  disappears.  Evidently  he  referred 
to  the  question  whether  by  law  a  boy  of  that  age  was,  or 
should  be,  prohibited  from  being  so  employed,  and  from  that 
point  of  view  he  tells  them  it  was  not  a  question  for  their 
consideration,  but  possibly  could  be  placed  before  the  grand 
jury  as  a  criminal  offence,  for  he  goes  on  to  say :  "And  you 
would  not  be  justified  in  saying  that  the  fact  that  he  was. 
only  thirteen  years  of  age  is  enough  to  establish  negligence. " 
The  question  of  the  boy's  competency  was  placed  before  the 
jury  for  their  consideration,  for  he  had  already  said :  "  The 
evidence'  you  are  bound  by  about  that  is  this :  Fraser  says 
that  the  boy  was  an  exceptionally  good  boy  for  that  work, 
and  in  the  absence  of  a  statute  saying  that  boys  shall  not  be 
employed  for  that  work,  he  had  a  right  to  be  there.  The 
question  is  whether  he  was  fit  to  be  doing  that  work."  I 
may  further  observe  that  in  using  the  word  "  bound,"  it  is 
clear  the  Judge  only  meant  bound  to  consider,  contradistin- 
guished from  a  statute  prohibiting  his  employment.  Fault 
is  found  with  the  directions  as  to  what  deceased  said  in 
Fraser's  presence  after  the  accident,  that  it  was  his  own  fault, 
and  it  is  said  that  it  was  tantamount  to  withdrawing  the 
case  from  the  jury.  Possibly  some  of  the  Judge's  statements 
are  rather  strong,  but  it  is  to  be  remembered  that  he  was 
merely  commenting  on  the  evidence,  and  not  laying  down  any 
instruction  in  law.  When  we  read  further  on  we  can  see 
he  left  the  whole  question  of  Fraser  s  veracity,  and  what  the 
deceased  said  and  meant,  to  the  jury  (reading  part  of  charge), 
I  think  with  these  qualifying  statements  the  jury  could  not 
have  been  misled  in  this  regard. 

A  good  deal  of  comment  was  made  on  the  extract  read 
to  the  jury,  from  the  judgment  of  Sedgewick,  J.,  and  the 
application  made  of  it.  I  do  not  see  that  in  any  direction  in 
that  respect  plaintiff  was  prejudiced.  The  rule  or  custom  in 
respect  to  entering  and  leaving  was  simply  stated,  and  in 
so  far  as  it  has  any  bearing  on  this  case  it  would  be  in  plain- 
tiffs  favour. 

I  have  gone  over  the  numerous  points  of  misdirection  com- 
plained of  by  plaintiff's  counsel,  and  while  no  doubt  there 
are  some  inaccuracies  of  expression  in  respect  to  the  law* 
of  negligence,  regarding  the  charge  as  a  whole  I  cannot  think 
they  were  of  such  a  character  as  to  mislead  the  jury  on  the 
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main  subject  of  inquiry.  More  especially  do  I  regard  them 
as  harmless  in  this  case  as  questions  on  matters  of  fact  were 
submitted  to  the  jury.  We  have  the  answers  of  the  jury  to 
all  of  the  questions  except  one,  immaterial  in  view  of  the 
answers  of  others.  The  jury  find  defendant  was  not  guilty 
of  negligence,  and  the  deceased  was  by  "making  a  hasty 
exit,"  and  that  the  defendant  could  not,  in  view  of  deceased's 
negligence,  by  the  exercise  of  reasonable  care  have  avoided 
the  accident,  and  that  the  accident  was  due  to  the  careless- 
ness of  the  deceased  in  attempting  to  get  out  of  the  elevator  at 
the  time  he  did.  So  far  as  I  can  appreciate  these  findings 
they  are  entirely  in  accord  with  the  evidence.  At  Mr.  O'Con- 
nor's request  the  jury  were  asked  whose  negligence  was  the 
proximate  cause  of  the  injury,  the  deceased's  or  the  defend- 
ant's ?  To  which  they  answered  "  the  deceased's,"  and  it  is 
now  urged  that  the  Judge  incorrectly  explained  "  proximate 
cause." 

Even  if  he  did  I  am  of  opinion  their  findings  in  answer 
to  the  other  questions,  quite  consistent  with  the  answer  as  to 
proximate  cause,  sufficiently  cover  the  whole  question. 

In  my  opinion  the  provisions  of  order  37,  rule  6,  meet 
the  difficulties  suggested  by  plaintiff's  counsel.  A  new  trial 
shall  not  be  granted  on  the  ground  of  misdirection,  unless 
in  the  opinion  of  the  court  to  which  the  application  is  made 
some  substantial  wrong  or  miscarriage  has  been  thereby 
occasioned  in  the  trial.  I  cannot  forbear  remarking  that 
in  no  case  which  has  come  before  this  court  have  I  seen 
more  reason  for  the  application  of  this  rule.  Continuous 
litigation,  not  to  say  vexatious,  has  been  carried  on  against 
the  defendant  in  a  matter  in  which  all  the  substantial  issues 
were  long  ago  settled  in  defendant's  favour  by  the  highest 
court.  The  present  action  at  the  utmost  only  involves  a 
trifling  amount  of  a  very  doubtful  character  considering  the 
great  expense  to  the  parties.  I  think  this  motion  should 
not  prevail,  and  judgment  should  be  entered  for  defendant 
with  costs. 

Longley,  J.: — I  concur  that  the  motion  for  a  new  trial 
must  be  dismissed. 
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April  11th,  1906. 
full  court. 
NAAS  v.  MANNING. 

# 

Negligence  —  Contributory  Negligence  —  Driving  at  Immod- 
erate Speed — Collision  with  Another  Vehicle — Failure  of 
Driver  of  Latter  to  Keep  Look-out. 

Appeal  by  the  defendant  from  the  judgment  at  the  trial. 
Jas.  A.  McLean,  K.C.,  for  the  appellant. 
V.  J.  Paton,  for  the  respondent. 

Eussell,  J. : — The  facts  in  this  case  seem  to  me  briefly 
stated  to  be  that  a  series  of  race  tracks  having  been  cleared 
off  with  a  snow  plough  on  the  back  harbour  at  Lunenburg, 
each  about  twelve  feet  six  inches  wide,  with  a  ridge  of  snow 
about  three  feet  wide  between  the  tracks,  one  of  the  tracks 
was  assigned  to  the  plaintiff  for  the  purposes  of  the  race. 
He  had  finished  one  heat  and  was  returning  at  a  leisurely 
pace  along  the  track  to  run  the  second  heat,  and  was  on 
the  left  side  of  the  track,  which  was  the  proper  side  for  him 
to  be  on  if  he  was  not,  as  I  think  he  was,  free  to  use  the 
whole  track  so  assigned  to  him.  The  defendant  had  a  fast 
horse  which  he  was  shewing  off,  and  in  doing  so  made  use 
of  the  same  track  that  had  been  assigned  to  the  plaintiff.  The 
plaintiff  did  not  see  the  defendant,  but  the  defendant  saw 
the  plaintiff  and  nevertheless  ran  into  him,  knocked  him  out 
of  his  team,  and  broke  his  collar  bone,  in  consequence  of 
which  he  was  laid  up  for  a  number  of  weeks  and  has  been  per- 
manently injured. 

The  only  evidence  of  contributory  negligence  that  I  can 
find  is  that  he  did  not  see  the  defendant,  and  as  I  know  of  no 
reason  why  he  was  bound  to  see  the  defendant,  there  is  in 
my  opinion  no  evidence  of  contributory  negligence  at  all. 
The  defendant  himself,  it  seems  to  me,  proves  the  negligence 
on  which  the  action  is  founded.  He  says  that  he  saw  Naas 
approaching  him  in  his  team.  He  thought  he  was  leisurely 
coming  down  the  track  gawking  around  on  the  other  side, 
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and  he  "imagined"  that  Naas  wanted  to  come  over  and 
see  him  and  wanted  the  defendant  to  congratulate  him.    He 
giyes  no  reason  for  what  he  thus  'imagined,  but  if  he  had 
any  reason  at  all  for  supposing  that  Naas  would  turn  out 
towards  the  middle  of  the  track,  there  was  all  the  less  reason 
why  he  should  take  the  risk  of  dashing  by  him  at  a  reckless 
rate  of  speed.    His  own  witness  Berringer  says  that  he  was 
going  quite  a  gait,  "He  was  going  right  up  to  his  clip. 
I  did  not  observe  any  change  in  his  speed  from  that  time 
until  the  collision.     I  was  talking  about  buying  the  horse 
before  that,  and  I  thought  he  went  down  for  that  purpose. 
I  claim  that  he  was  going  to  show  me  how  fast  he  would  go. 
When  I  noticed  Naas  he  was  going  along  with  his  horse 
walking."    Another  witness  for  the  defendant  explains  that 
Naas  was  looking  towards  the  left  as  his  horse  was  walking 
along.    Defendant  says  also  that  when  he  first  saw  Naas  the 
latter  seemed  to  be  looking  at  the  other  side  and  waving  his 
whip.    He  supposed  that  Naas  was  saluting  somebody.    An- 
other witness,  Meisener,  who  was  on  the  east  side  of  the 
track,  that  is,  on  the  left  of  Naas,  says  that  Naas  was  looking 
at  him  and  bid  him  the  time,  and  he  was  then  struck.    An- 
other witness,  Pauley,  says  that  Manning  was  coming  down 
at  a  very  fast  rate  of  speed1,  he  should  judge  as  fast  as  his 
horse  could  come.     The  plaintiff's  horse  was  walking  and 
well  over  to  the  left  hand  side  going  down,  that  is,  the  run- 
ner was  touching  the  bank.    The  evidence  therefore  seems  to 
me  in  every  respect  to  support  abundantly  the  finding  of 
the  learned  trial  Judge  in  favour  of  the  plaintiff. 

As  to  the  damages :  It  is  not  contradicted  that  the  plain- 
tiff was  badly  hurt.  He  had  a  doctor's  attendance  eighteen 
or  twenty  weeks,  and  a  nurse  eighteen  weeks.  Dr.  Burrill 
says  he  was  totally  disabled  in  the  vicinity  of  six  months. 
The  only  reason  suggested  for  reducing  the  damages  is  that 
he  was  able  to  run  the  race  notwithstanding  the  accident, 
but  men  have  been  known  to  do  greater  wonders  than  this 
after  being  mortally  wounded.  There  is  no  evidence  that  the 
injury  was  seriously  aggravated  by  the  plaintiff's  exertions, 
and  Dr.  McDonald  says  that  if  Naas  has  been  treated  at  once 
after  the  accident  it  would  not,  in  his  opinion,  have  made 
any  difference. 

I  attach  no  importance  whatever  to  the  fact  that  imme- 
diately after  the  accident  he  acquitted  the  defendant  of  all 
blame. 
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Under  the  mellowing  influences  of  the  occasion  he  no 
doubt  took  a  kindly  view  of  the  circumstances  that  was  not 
justified  by  the  calm  reflection  of  the  following  eighteen 
weeks. 

I  think  the  appeal  should  be  dismissed. 

Townshend  J. : — I  agree  with  the  learned  Judge  below 
in  every  particular,  both  as  to  the  law  and  the  facts.  The 
appeal  should  be  dismissed  with  costs. 

Weatherbe,  C.J.,  with  whom  Longley,  J.,  concur- 
red, came  to  the  conclusion  after  a  full  discussion  of  the 
evidence,  that  the  plaintiff  had  not  kept  a  proper  Lookout 
and  was  himself  to  blame  for  the  collision. 

In  the  result,  therefore,  the  appeal  was  dismissed  without 
costs. 


NOVA  SCOTIA. 

April  14th,  1906. 
full  court. 
HALL  v.  QUEEN  INSURANCE  CO. 

Fire  Insurance  —  AHntration  as  to  Loss  —  Award  made  on 
Wrong  Basis — Subsequent  Award  by  One  Arbitrator  and 
Umpire  without  Concurrence  of  Other  Arintrator — Assign- 
ment of  Claim  by  Insured  to  Creditor — Subsequent  Assign* 
ment  to  Second  Creditor — Effect  of  Re-assignment  by  First 
Creditor  to  Insured. 

Appeal  by  the  defendants  from  the  judgment  at  the  trial. 
H.  Mellish,  K.C.,  for  the  appellants. 
V.  J.  Paton,  for  the  respondent. 

Townshend,  J. : — That  the  award  made  by  Butcher  and 
Boyd  in  the  first  instance  was  invalid  does  not  admit  of 
doubt.  Under  the  submission  it  was  expressly  stipulated  that 
in  determining  the  loss  or  damage  upon  the  property  here- 
inbefore mentioned,  the  appraisers  shall  state  separately  the 
sound  value  and  damage,  and  in  case  of  depreciation  of  the 


38  THE  EASTERN  LAW  REPORTER. 

property  from  use,  age,  condition,  location  or  otherwise,  a 
proper  deduction  shall  be  made  therefor.  On  referring 
to  the  award  it  appears  that  what  they  did  was  to  estimate 
and  appraise  the  full  loss  and  damage  to  be  $592.08.  It  is 
therefore  plain  on  the  face  of  the  award  that  they  did  not 
comply  with  one  of  the  material  terms  of  the  agreement 
Indeed  not  many  hours  passed  after  this  award  was  signed 
before  Boyd,  one  of  the  appraisers,  discovered  the  error  and 
endeavoured  to  get  Butcher  to  rectify  the  mistake.  This 
Butcher  declined  to  do,  claiming  that  he  had  nothing  more 
to  do  with  the  matter.  Boyd  then  notified  him  that  in  case 
hei  did  not  appear,  he  would  with  Mr.  Morris,  the  third 
appraiser  agreed  upon  before  this,  pursue  the  investigation. 
Butcher  not  attending,  Boyd  and  Morris  proceeded  with  the 
inquiry,  and  made  on  the  9th  of  January  what  has  been 
termed  the  second  award  in  which  they  fixed  the  loss  of  the 
goods  damaged  and  destroyed  by  the  fire  at  $4,827.53,  and 
estimated  the  sound  value  of  the  goods  at  the  time  of  tlifc. 
fire  at  $5,436,80,  and  the  value  of  the  damaged  and  other 
goods  remaining  at  $909.33.  The  learned  trial  Judge  has 
sustained  this  latter  award  and  given  judgment  for  the 
amount. 

Whether  the  latter  award  is  valid  depends  again  on  the 
terni3  of  the  submission.  The  first  clause  reads  as  follows: 
".Witnesseth  that  George  M.  Boyd  and  F.  B.  Butcher  shall 
appraise  and  estimate  the  loss  upon  the  property  damaged 
and  destroyed  by  fire  of  24th  December,  1903,  as  specified 
below.  Provided,  that  in  case  of  disagreement  of  said  ap- 
praisers they  shall  select  a  third,  who  shall  act  with  them  in 
matters  of  difference  only.  The  award  of  any  two  of  them 
made  in  writing  in  accordance  with  this  agreement  shall  be 
binding  upon  both  parties  to  this  agreement."  The  ques- 
tion is  was  there  any  such  matter  of  difference  between  Boyd 
and  Butcher  as  would  justify  either  or  both  of  them  in 
calling  on  Morris,  who  had  been  agreed  on  as  the  third 
.  appraiser.  It  seems  to  me  the  difference  contemplated  by  the 
parties  as  above  expressed  had  relation  only  to  differences  in 
appraising  the  goods,  and  does  not  cover  the  alleged  differ- 
ence here.  The  learned  Judge  thinks  there  was  a  disagree- 
ment as  to  the  loss,  and  therefore  upholds  the  award.  It  is 
to  be  observed  that  the  first  award  had  been  executed  by  both 
3oyd  and  Butcher  before  ever  this  alleged  difference  occur- 
red, which  indicates  not  only  that  they  had  had  no  difference 
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up  to  that  time,  but  also  that  they  were  then  functi  officio. 
When  the  award  was  signed  their  authority  ceased  and  I 
think  it  was  not  in  the  power  of  either  to  reopen  it,  or  fur- 
ther to  deal  with  the  matter.  Boyd  alleged  that  in  signing 
he  was  mistaken,  if  not  deceived,  into  doing  so  by  Butcher. 
That  may  be  so,  and  would  if  true  form  a  good  ground  for 
an  application  to  the  court  to  have  it  set  aside,  but  in  my 
opinion  would  not  justify  his  action  in  calling  in  the  third 
appraiser  and  undertaking  to  make  another  award  entirely 
different  from  that  to  which  he  was  already  a  party.  The 
only  power  conferred  upon  arbitrators  by  the  Arbitration 
Act,  ch.  176,  sec.  9,  to  correct  an  award  already  made,  is 
"to  correct  any  clerical  mistake  or  error  arising  from  any 
accidental  slip  or  omission."  This  is  a  very  different  thing 
from  what  was  done  in  this  case  where  the  whole  basis  on 
which  the  first  award  was  made  was  charged  with  a  very 
different  Tesult. 

It  would  seem  that  the  only  course  for  plaintiff  to  have 
pursued  when  the  defective  character  of  the  first  award  was 
discovered,  was  to  apply  in  regular  form  to  the  court  to  have 
it  set  aside.  The  court  has  power  under  such  conditions  to 
send  it  back  for  reconsideration,  but  the  parties  cannot  ignore 
what  has  been  done,  and  of  their  own  motion  proceed  to  re- 
consider. 

Recurring  for  a  moment  to  the  condition  in  the  sub- 
mission which  justifies  calling  in  the  third  appraiser,  that  is 
to  say,  "who  shall  act  with  them  in  matter  of  difference 
only,"  the  only  difference  asserted  by  plaintiff  is  as  to  the 
extent  of  their  powers.  As  these  are*  explicitly  set  forth 
in  the  submission  the  fact,  if  it  be  so,  that  they  both  mis- 
understood them,  and  signed  the  award,  cannot  be  treated  as 
a  difference  occurring  in  the  course  of  the  appraisement. 
I  mention  this  on  the  assumption  that  such  a  difference  is 
contemplated  by  the  terms  of  the  submission.  But  the  clause 
is  expressed  in  terms  too  clear  for  doubt,  that  is  to  say,  any 
difference  between  them  in  the  "  appraising  and  estimating 
the  loss  upon  the  property  damaged,  and  destroyed  by  fire 
of  24th  December,  as  specified  below."  Then  looking  at  what 
is  specified  below  we  see  that  it  enumerates  the  stock  in  trade, 
consisting  chiefly  of  books  and  stationery,  and  fancy  goods, 
etc.  It  obviously  means  difference  in  respect  to  the  valuation 
and  loss  on  these,  and  cannot  be  appropriated  to  other  mat- 
ters. 
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A  further  ground  of  much  importance  was  uTged  against 
the  right  of  plaintiff  to  recover  at  all  in  this  action  in  view 
of  his  assignment  to  the  MacEinlays. 

The  plaintiff  after  the  making  of  the  award  in  the  first 
place  assigned  under  the  "  Collection  Act "  his  claim  to  the 
Canadian  Bank  of  Commerce,  which  the  bank  afterwards  on 
the  17th  December,  1904,  re-assigned  to  the  plaintiff.  In 
the  meantime,  and  before  the  re-assignment  on  the  12th 
March,  1904,  the  plaintiff  under  the  "  Collection  Act "  had 
made  an  assignment  of  all  his  claims  under  the  policies  to 
the  MacKinlays,  who  gave  notice  thereof  to  the  company. 
It  is  now  contended  that  the  effect  of  the  re-assignment  to 
the  plaintiff  was  at  once  to  vest  the  right  in  the  MacKinlays 
by  virtue  of  the  intermediate  assignments  to  them,  and  that 
vthey  alone  were  entitled  to  bring  this  action. 

The  learned  trial  Judge  decided  against  this  view,  and 
holds  that  "  the  re-assignment  vested  in  Hall  the  title  and 
right  of  action  which  the  Bank  possessed,  and  in  that  view 
the  MacKinlays*  title  became  no  greater  than  it  was  before, 
unless  the  principle  applicable  to  a  case  where  a  party  sells 
lands  to  which  he  has  no  title,  and  afterwards  acquires  one, 
can  be  applied." 

This  point  was  not  argued  on  either  side  with  the  thor- 
oughness which  its  importance  demands.  Although  not  neces- 
sary to  the  decision  arrived  at  to  set  aside  the  judgment  be- 
low, I  cannot  help  feeling  it  might  have  saved  expense  and 
litigation  to  decide  it  now.  I  do  not  feel  in  a  position  to  ex- 
press any  decided  opinion  on  that  question,  but  would  sug- 
gest that  it  be  very  fully  considered  by  the  parties.  It  may 
be  that  the  MacKinlays  could  be  made  parties  to  the  present 
action,  and  the  right  of  all  parties  can  be  settled  without 
further  difficulty. 

For  the  reasons  I  have  already  given,  I  am  of  opinion  the 
decision  appealed  from  should  be  set  aside  with  costs,  and  a 

*iew  trial  should  be  had. 

« 

Russell,  J.: — I  concur  in  the  view  that  the  judgment 
for  the  plaintiff  must  be  reversed  on  the  ground  that  there 
has  been  no  valid  award.  The  question  as  to  the  assignment, 
that  is,  the  contention  that  plaintiff  cannot  recover  because 
of  the  assignment  to  the  MacKinlays,  has  not  been  very  fully 
argued,  gnd  I  am  inclined  to  think  there  is  a  good  deal  to  be 
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baid  about  it  that  was  not  said  in  the  course  of  the  argu- 
ment The  Judicature  Act  applies  only  to  a  debt  or  other 
legal  chose  in  action  of  which  an  absolute  assignment  has 
been  made,  not  purporting  to  be  by  way  of  charge  only,  and 
of  which  express  notice  in  writing  has  been  given.  Such 
assignment  passes  and  transfers  the  legal  right  to  such  debt 
or  chose  in  action  to  the  assignee.  1  do  not  see  how  it  can 
be  contended  that  any  legal  interest  passed  to  the  MacKinlays 
under  the  assignment  to  them.  There  could  not  be  two 
persons  both  having  the  legal  right  to  the  debt.  The  bank 
must  have  had  the  legal  right,  and  after  it  was  transferred 
to  the  bank  by  the  first  assignment,  1  do  not  see  how  there 
could  be  any  transfer  of  a  legal  chose  in  action  by  the  plain- 
tiff to  the  MacKinlays.  The  case  therefore  is  not  so  far  as  I 
can  see  one  to  which  the  Judicature  Act  would  apply.  But 
it  is  not  necessary  to  decide  the  question  for  the  purposes  of 
this  appeal,  and  anything  now  said  might  perhaps  be  consid- 
ered obiter  dictum.  When  the  question  has  to  be  decided, 
I  think  the  remarks  of  Chitty,  L.J.,  in  Durham  Bros.  v. 
Bobertson,  [1898]  1  Q.  B.  at  p.  773,  will  be  found  helpful. 
I  do  not  see  why  the  question  need  ever  arise.  I  think  the 
defendants  can  protect  themselves  from  conflicting  claims  by 
means  of  s.-s.  6  of  s.  19  of  the  Judicature  Act. 

Longley,  J.,  read  an  opinion  reaching  the  same  result. 


NOVA   SCOTIA. 

February  15th,  1906. 

full  court. 

LAPIERRE  v.  McDONALD. 

Conditional  Sale — Failure  to  File  Agreement — Subsequent 
Mortgage  by  Conditional  Purchaser  though  not  Filed 
Prevails  as  against  Conditional  Vendor — Seizure  of  Chat- 
tel by  Landlord — Payment  of  Landlord's  Claim  by  Con- 
ditional Vendor  Confers  no  Higher  Right. 

Appeal  by  the  plaintiff  from  the  judgment  at  the  trial. 
J.  J.  Ritchie,  K.C.,  for  the  appellant. 
C.  J.  Burchcll,  for  the  respondent. 
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■ 

The  judgment  of  the  Court  [Meagher,  Townshend, 
Russell,  and'  Longley,  JJ.]  was  delivered  by  Kussell, 
J. : — This  is  an  action  to  recover  possession  of  a  piano  which 
Willis  &  Co.  agreed  to  sell  to  D.  J.  Walsh  under  the  terms  of 
a  memorandum,  dated  May  8th,  1903.  The  memorandum 
embodied  a  promise  to  pay  $260,  with  interest,  twelve  months 
after  date,  and  Walsh  agreed  that  the  property  in  the  piano 
should'  remain  in  the  vendors  until  the  note  was  paid.  On 
January  13  th,  1904,  Walsh  transferred  the  piano  by  way  of 
chattel  mortgage  to  the  plaintiff.  The  agreement  was  never 
filed  under  the  Bills  of  Sale  Act  and  the  mortgage  was  not 
filed  until  May  13th,  1904,  before  which  date  Willis  &  Co., 
the  former  owners,  got  possession  of  the  piano  by  paying  off  a 
landlord^  claim  for  rent  and  taking  an  assignment  in  the 
following  terms: — Know  all  men  by  these  presents,  that  I, 
James  Edwin  Ganong,  of  St.  Stephen,  in  the  Province  of 
New  Brunswick,  in  consideration  of  $82,  paid  by  Willis  & 
Co.,  of  Montreal,  in  the  Province  of  Quebec,  the  receipt 
whereof  I  hereby  acknowledge,  do  hereby  sell,  assign  and 
transfer  to  the  said  Willis  &  Co.  a  certain  debt  owing  to  me 
from  D.  J.  Walsh,  of  Sydney,  in  the  county  of  Cape  Breton, 
for  rent  of  a  building  in  Sydney,  C.B.,  and  expenses  of  a  dis- 
traint for  said  rent.  To  have  and  to  hold  the  same  to  the 
said  Willis  &  Co.  to  their  absolute  use  and  benefit.  In  wit- 
ness whereof,  etc. 

This  action  is  brought  by  the  plaintiff  as  mortgagee  against 
the  defendant  who  is  holding  the  goods  for  the  benefit  of 
Willis  &  Co.,  and  the  plaintiff's  claim  is  resisted  first  on  the 
ground  that  the  plaintiff's  mortgage  has  no  priority  over 
Willis  &  Co/s  claim  for  want  of  filing,  and  second,  that  if 
this  ground  is  untenable,  Willis  &  Co.  can  hold  the  property 
under  the  assignment  from  Ganong.  *I  was  at  first  under  the 
impression  that  Willis  &  Co.,  having  taken  possession  of  the 
piano  on  May  12th,  1904,  before  the  filing  of  the  plaintiff's 
mortgage,  which  took  place  on  May  13th,  1904,  could  through 
their  bailiff  hold  the  property  against  the  claim  of  the  mort- 
gagee, and  had  written  an  opinion  to  this  effect,  but  I  have 
been  convinced,  rightly  or  wrongly,  by  my  brother  Meagher 
that  this  was  an  erroneous  view  of  the  matter.  As  between 
Walsh  and  the  plaintiff  the  mortgage  was  from  the  first  per- 
fectly valid  without  any  filing.  As  between  the  plaintiff  and 
Willis  &  Co.  the  agreement  that  the  property  in  the  piano 
should  remain  in  the  latter  until  payment  of  the  note  for  the 
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price  was  null  and  void  under  sec.  8  (4)  of  the  Bills  of  Sale 
Act  The  plaintiff,  therefore,  upon  the  execution  of  the 
mortgage  from  Walsh  had  the  legal  title  to  the  piano  subject 
only  to  the  danger  that  his  title  under  his  mortgage  should, 
under  sec.  5  (3)  as  against  purchasers  and  creditors  only, 
take  effect  and  have  priority  from  the  time  of  filing  such  bill 
of  sale  accompanied  by  the  required  affidavit. 

The  learned  trial  Judge  has  decided,  on  the  authority  of 
Clarkson  v.  McMaster,  25  S.  C.  K.  96,  that  Willis  &  Co.  were 
creditors,  but  there  is  no  such  definition  of  the  term  "  credi- 
tor "  in  the  Ontario  Acts,  under  which  that  case  was  de- 
cided, as  there  is  in  the  Bills  of  Sale  Act  of  this  province. 
Even  in  the  absence  of  a  restrictive  definition  excluding 
creditors  at  large  and1  confining  the  meaning  of  the  word  to 
creditors  with  process  under  which  the  property  could  be 
seized,  the  Court  of  Appeal  in  Ontario  had'  held  that  the 
term  "  creditor  "  in  the  Ontario  statute  must  be  confined  to 
judgment  creditors  (see  25  S.  C.  E.  at  p.  99),  and  the  statute 
having  been  amended,  apparently  for  the  express  purpose 
of  bringing  it  into  conformity  with  the  opposite  view,  the 
opinion  of  Strong,  C.J.,  as  to  the  meaning  of  the  statute  is 
clearly  obiter  dictum.  Even  as  an  obiter  dictum  coming 
from  so  high  an  authority  it  would  be  entitled1  to  more  than 
respect,  and  I  should  follow  it  implicitly  if  it  were  applic- 
able to  the  terms  of  our  statute.  But  our  statute  differs  from 
the  Ontario  statute  on  the  very  point  to  which  the  dictum  is 
addressed.  In  our  statute  the  term  is  defined  by  section  2, 
which  reads:  "The  expression  'creditors'  includes  execu- 
tion creditors  and  sheriffs,  constables  and  *  other  persons 
levying  on  or  seizing  under  process  of  law,  personal  chattels 
comprised  in  a  bill  of  sale."  It  is  to  be  observed  that  there 
are  five  definitions  included  in  the  section;  in  two  of  them 
the  formula  runs  the  "  expression  means  "  this  or  that,  while 
in  the  other  three  the  expression  is  merely  said  to  "  include  " 
the  several  things  mentioned,  which  would  be  consistent  with 
its  including  other  things  not  so  mentioned,  and  it  seemed  to 
me  plausible  to  say  that  the  difference  in  phraseology  pointed 
to  a  difference  in  meaning  to  the  effect  that  in  one  set  of 
clauses  the  definition  was  a  definition  in  the  proper  sense  of 
the  term,  in  that  it  included  everything  covered  by  the  term 
defined  and  excluded  everything  else,  while  in  the  other  set 
the  draftsman  merely  enumerated  certain  meanings  to  be 
included  without  prejudice  to  other  meanings  which  would 
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naturally  be  included  within  the  term  defined  without  men- 
tioning them.  A  closer  inspection  of  the  whole  section  will 
shew,  I  think,  that  this  suggestion  is  not  admissible.  In  the 
first  clause  in  which  the  term  "  includes  "  is  used  the  defini- 
tion does  enumerate  fully  all  the  things  that  are  to  come 
within  the  meaning  of  the  term,  and  excludes  by  detailed 
enumeration  all  the  things  that  are  not  to  be  held  within  the 
meaning.  That  is,  it  endeavours  to  do  so,  and  to  be  a  defini- 
tion therefore  in  the  proper  sense  of  the  word.  In  the  last 
sub-section  it  is  true  the  term  "  filing  "  is  said  to  "  include  " 
filing  a  copy,  but  there  was  no  danger  of  anyone  inferring  that 
it  would  not  do  to  file  the  original.  In  the  definition  in  ques- 
tion, if  simple  contract  creditors  are  to  be  included,  it  is  the 
only  definition  in  the  chapter  that  is  misleading,  and  it  is  diffi- 
cult to  suggest  any  possible  object  that  the  legislature  could 
have  had  in  leaving  the  clause  in  this  shape  if  such  was  the 
meaning  they  intended  to  convey.  Furthermore,  why  was  it 
necessary  to  include  "  execution  creditors ''  in  the  definition 
if  it  were  not  that  the  draftsman  was  making  an  exhaustive 
definition,  and  was  therefore  obliged  to  include  everything 
that  was  meant  to  be  covered  by  the  term  ?  Who  could  ever 
have  doubted  that  an  execution  creditor  was  a  creditor?  If 
the  term  "creditor"  had  been  used  simpliciter,  we  have 
seen  from  the  Ontario  cases  how  much  doubt  might  have  been 
occasioned  as  to  the  status  of  a  simple  contract  creditor,  and 
if  the  intention  had  been  to  include  such  a  creditor 
there  would  have  been,  in  view  of  the  controversies  on  the 
subject  in  that  province,  every  possible  reason  for  saying  so, 
unless  the  design  of  the  legislature  m  making  its  definitions 
was  to  multiply  doubts  instead  of  to  remove  them. 

I  incline  therefore  to  the  view  that  the  definition  of  the 
term  "creditor"  in  the  Bills  of  Sale  Act  of  this  province 
means  just  what  it  *says :  that  simple  contract  creditors  are 
not  included  within  the  term,  or  creditors  without  process  of 
law,  and  that  Willis  &  Co.  were  not  "  creditors  "  within  the 
meaning  of  the  Act.  Neither  are  they  purchasers  unless  they 
can  be  considered  as  having  purchased  from  Oanong.  But 
there  is  no  definition  of  the  term  "  purchaser "  that  I  have 
been  able  to  find  which  would  include  the  assignee  of  the 
claim  for  rent,  and  the  learned  Judge  has  not  treated  the 
transaction  with  Ganong  as  a  purchase  of  the  piano.  I  agree 
with  him  in  thinking  that  whatever  rights  Willis  &  Co.  can 
claim  by  virtue  of  the  assignment  from  Ganong  must  come 


LAPIERRE  i?.  McUOyALD.  45 

by  way  of  subrogation  to  the  lien  of  the  landlord  under  his 
distress  for  rent.  It  will  be  observed  that  the  assignment 
from  Ganong  makes  no  mention  of  the  lien,  or  of  any  rights 
arising  out  of  the  distress  proceedings  excepting  the  "  ex- 
penses of  a  distraint  for  said  rent/'  It  is  not  therefore  a  case 
of  conventional  subrogation.  The  only  way  in  which  the  right 
of  subrogation  can  arise,  if  at  all,  is  upon  the  principle  that 
one  who  is  interested  in  property  and  is  obliged  for  his  own 
protection  to  pay  a  claim  to  which  the  property  is  subject,  has 
an  equitable  right  to  be  subrogated  to  the  rights  of  the  person 
whose  claim  he  has  paid.  I  think  that  Willis  &  Co.  were 
interested  in  this  property  to  such  an  extent  that  they  could 
not  be  considered  mere  volunteers  or  "  meddlers,"  whose  pay- 
ment would  not  entitle  them  to  be  subrogated.  They  had  an 
interest  in  the  property  as  against  all  persons  other  than  the 
mortgagee.  They  would  therefore  have  a  right  to  be  subro- 
gated to  the  claim  of  the  landlord  against  the  tenant.  But 
I  think  there  is  some  difficulty  in  asserting  by  way  of  sud- 
rogation  any  claim  against  the  property.  The  right  of  dis- 
tress is  a  peculiar  one.  In  In  re  Russell,  29  Ch.  D.  254,  it 
was  held  that  it  was  not  among  the  securities  to  which  a 
surety  paying  the  debt  of  another  would  be  entitled  under 
the  Mercantile  Law  Amendment  Act,  1850,  and  the  reason 
given  is  one  which  seems  to  me  to  make  quite  as  strongly 
against  applying  the  principle  of  subrogation  so  as  to  confer 
a  right  of  property  upon  Willis  &  Co.  in  this  case.  "  In  the 
second  place,"  says  Fry,  L.J.,  at  page  265,  "  the  section  ap- 
pears to  be  dealing  with  securities  which  according  to  exist- 
ing law  are  in  their  nature  assignable,  which  is  not  the  case 
with  the  power  of  distress  for  rent  in  arrear,  which  accord- 
ing to  the  common  law  was  only  incidental  to  the  immediate 
reversion.  But,  furthermore,  the  right  to  be  subrogated  at 
all  is  only  an  equitable  right.  It  is  the  invention  of  the 
equity  courts ;  the  plaintiff  has  the  legal  title  and  his  equities 
may  be  as  good  as  those  of  the  original  owners.  The  powers 
of  the  landlord  have  been  exercised  to  his  prejudice  by  dis- 
training his  property  for  the  debt  of  the  tenant.  There  is 
no  reason  why  he  should  have  his  property  taken  to  satisfy 
the  landlord's  claims  except  that  the  law  made  by  landlords 
for  the  advantage  of  landlords,  gives  them  the  power  to  dis- 
train upon  whatever,  with  certain  exceptions,  they  may  find 
upon  the  property  demised."  If  the  plaintiff  had  paid  the 
rent  he  would  have  had  the  same  right  to  be  subrogated  that 
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is  now  claimed  by  Willis  and  Co.,  that  is  to  say,  he  would 
have  the  same  equitable  right  against  the  property,  if  there  be 
any  such  right,  that  Willis  &  Co.  are  now  claiming,  and  hav- 
ing the  legal  title  as  mortgagee  he  would  have  been  entitled 
to  claim  that  the  mortgage  could  not  be  redeemed  without 
payment  of  his  whole  claim  against  it,  including  the  amount 
advanced  to  release  the  landlord's  lien  for  rent;  all  of  which 
seems  to  me  to  prove  that  if  Willis  &  Co.  wished  to  get  a  title 
to  the  piano  they  must  pay  the  plaintiff  the  amount  due  on 
the  mortgage,  notwithstanding  they  have  themselves  already 
advanced  the  amount  of  the  rent.  If  the  instrument  is  not 
worth  that  outlay  it  is  their  misfortune.  The  plaintiff  has 
the  legal  title  with  equities  equal  to  those  of  Willis  &  Co.,  and 
this  combination  prevails  over  the  merely  equitable  claim  of 
the  latter  to  subrogation,  even  if  that  could  be  asserted 
against  the  property,  which  I  exceedingly  doubt  for  the 
reason  already  given. 

The  case  is  a  hard  one  for  the  original  owners,  but  their 
troubles  are  due  entirely  to  their  failure  to  file  their  agree- 
ment of  sale,  and  so  put  the  plaintiff  and  all  other  persons 
on  their  guard,  and  I  cannot  see  they  have  much  to  complain 
of.  It  is  perfectly  true  that  the  plaintiff,  also,  would  have 
had  little  to  complain  of  if  he  had1  lost  the  amount  of  his 
mortgage  by  his  omission  to  file  it.  But  the  difference  be- 
tween the  position  of  the  two  parties  is  due  to  the  terms  of 
the  statute.  The  statute  has  said  that  the  owners'  agree- 
ment for  the  retention  of  a  right  of  property  in  the  piano  is 
null  and  void  against  the  plaintiff's  mortgage,  filed'  or  un- 
filed, and  it  has  said  that  the  omission  to  file  the  mortgage 
only  postpones  its  priority  to  that  of  creditors  and  purchasers, 
neither  of  which  Willis  &  Co.  happened  to  be. 

The  case  of  Miller  v.  Currie,  25  X.  S.  537,  was  cited  for 
the  defendant,  and  at  first  sight  it  seems  opposed  to  a  dictum 
of  Strong,  C.J.,  in  Clarkson  v.  McMaster,  25  S.  C.  R.  96, 
which  may  have  some  bearing  upon  the  question  as  to  th(p 
effect  of  the  possession  of  Willis  &  Co.  in  this  case. 

In  Clarkson  v.  McMaster,  Strong,  C.J.,  referring  to  the 
effect  of  possession  taken  of  the  goods  included  in  a  mort- 
gage which  was  declared  by  the  Ontario  Bills  of  Sale  Act 
to  be  void  against  creditors,  said  that  he  was  unable  to  see 
how  such  a  void  security  could  be  revived  by  the  creditor  (who 
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was  the  mortgagee)  simply  taking  possession  of  the  goods. 
In  the  present  case,  if  the  agreement  by  which  Willis  &  Co. 
reserved  to  themselves  a  right  of  property  in  the  piano  was 
null  and  void  against  the  plaintiff,  it  is  equally  difficult  to 
see  how  their  taking  possession  of  the  piano  could  make  that 
agreement  good.  But  in  Miller  v.  Currie,  a  controlling  effect 
was  given  to  the  possession  taken  by  the  owner  under  the 
agreement  by  which  the  property  was  reserved  to  the  owner. 
Viewed  superficially,  therefore,  the  case  seems  opposed  to  the 
dictum  of  the  Chief  Justice,  but  the  conflict  is  merely  ap- 
parent and  not  real.  In  Miller  v.  Currie  there  was  no  person 
in  rerum  natunt,  as  Lord  Ellenborough  would  say,  during 
the  existence  of  the  lien  agreement,  who  could  be  heard  to  say 
that  it  was  void.  There  was  no  person  in  existence  as  against 
whom  it  was  in  fact  void.  The  only  person  interested  in  the 
matter  was  the  bargainee;  against  him  the  agreement  was 
perfectly  valid  and  binding,  and  under  the  provisions  of  that 
valid  and  binding  agreement  the  owner  upon  the  bargainee's 
default  took  possession  of  the  piano,  as  he  well  might,  and 
was  thenceforward  in  possession  of  it  as  the  owner  undis- 
puted, free  from  the  obligations  of  the  lien  agreement.  The 
lien  agreement  was  no  longer  in  existence  as  a  contract  or 
conveyance;  it  had  been  discharged  by  performance  or  breach, 
or  perhaps  by  both  breach  and  performance,  and  the  posi- 
tion of  all  the  parties  was  precisely  the  same  as  if  there  had 
never  been  any  such  agreement  or  any  transaction  of  which 
the  lien  agreement  was  a  memorandum.  It  was  after  all  this 
occurred  that  the  execution  creditor  seized  the  property.  If  he 
had  seized  it  before  possession  was  resumed  under  the  lien 
agreement  nobody  could  have  doubted  his  right  to  do  so.  He 
would  then  have  been  in  the  same  position  with  respect  to 
the  agreement  as  that  in  which  the  plaintiff  stands  in  this 
case.  If  the  mortgage  to  the  plaintiff  in  this  case  had  been 
made  after  Willis  &  Co.  had  resumed  possession  under  the 
lien  agreement,  and  the  agreement  had  thus  been  discharged, 
he  would  have  been  in  the  same  predicament  as  the  execution 
creditor  in  Miller  v.  Currie,  and  that  case  would  then  have 
governed  the  present.  The  two  cases  are,  therefore,  entirely 
distinguishable.  I  think  for  these  reasons  that  the  judg- 
ment of  the  learned  trial  Judge  in  the  present  case  should 
be  reversed  and  judgment  entered  for  the  plaintiff. 
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NOVA  SCOTIA. 

February  15th,  1906. 

full  court. 

HEX  v.  BONNEVIE. 

Criminal   Law — Previous   Conviction — Mode   of  Proving — 
Magistrate's  Right  to  Inquire— Reserve  Case. 

Case  reserved  for  the  opinion  of  the  Court. 

J.  J.  Power,  for  the  prisoner. 

The  Attorney-General  of  Nova  Scotia  for  the  Crown. 

Graham,  E.J.: — By  the  Criminal  Code,  sec.  971,  it  is 
provided  as  follows : — "  In  any  case  in  which  a  person  is  con- 
victed before  any  Court  of  any  offence  punishable  with  not 
more  than  two  years'  imprisonment,  and  no  conviction  is 
proved1  against  him,  if  it  appears  to  the  Court  before  which 
he  is  so  convicted,  that  regard  being  had  to  the  age,  char- 
acter, and  antecedents  of  the  offender,  to  the  trivial  nature 
of  the  offence  and  to  any  extenuating  circumstances,  it  is 
expedient  that  the  offender  be  released  on  probation  of  good 
conduct,  the  Court  may,  instead  of  sentencing  him  at  once 
to  any  punishment,  direct  that  he  be  released  on  his  entering 
into  a  recognizance,"  etc. 

It  appears  that  in  November,  1905,  the  defendant  was 
convicted,  on  his  own  confession  in  court,  of  a  theft  of  $15, 
before  the  stipendiary  magistrate  for  the  city  of  Halifax. 
The  magistrate  would  have  suspended  sentence  under  the 
provisions  just  quoted,  but  he  remembered  that  the  defendant 
had  been  convicted  before  him  in  April,  1905,  under  sec.  785 
of  the  Code  for  unlawfully  escaping  from  lawful  custody. 

The  Crown  did  not  prove  this  previous  conviction,  nor 
did  the  defendant* s  solicitor  mention  its  existence,  and  a  case 
has  been  reserved  purporting  to  be  under  the  Code. 

In  my  opinion  the  proper  time  for  proving  the  previous 
conviction  against  a  prisoner  is  (under  that  provision)  not 
upon  the  trial  of  the  offence — he  may  have  pleaded  guilty  or 
the  evidence  may  be  irrelevant  and  prejudice  the  prisoner  with 
a  jury — but  after  the  trial. 
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There  was  a  well  settled  practice  of  receiving  such  evi- 
dence before  sentence  in  an  ordinary  case.  In  the  1905  edi* 
tion  of  Archbold's  Criminal  Practice,  p.  227,  it  is  said :  "As 
an  aid  to  determining  the  appropriate  punishment  the 
Court  will  after  verdict  hear  evidence  for  the  Crown  or  the 
defendant  either  orally  or  by  affidavit:  E.  v.  Bunts,  2  T.  B. 
683 ;  K.  v.  Dignum,  7  A.  &  E.  593.  It  is  the  practice  at  the 
Central  Criminal  Court  after  verdict  to  hear  evidence  of 
character  generally  and  of  previous  convictions  not  included 
in  the  indictment." 

This  statute  refers  no  doubt  to  some  such  practice  when 
it  uses  this  expression  "  proved  against  him." 

I  cannot  appreciate  the  difficulties  of  working  out  the  pro- 
vision in  practice.  The  defendant,  or  it  may  be  the  Crown 
or  perhaps  the  judge  or  magistrate,  thinks  that  sentence  ought 
to  be  suspended  under  the  provision.  The  defendant  always 
knows,  the  Crown  solicitor  may  know,  and  the  magistrate 
may  know,  that  there  is  or  is  not  a  previous  conviction 
against  the  defendant. 

A  simple  question  in  open  Court  addressed  to  the  defen- 
dant's solicitor  or  the  Crown  solicitor,  both  of  them  before 
the  magistrate,  will  elicit  much.  Requiring  an  affidavit  or 
evidence  as  to  the  fact,  if  the  question  fails  or  is  not  met 
with  a  denial  on  the  part  of  the  defendant,  will  probably 
bring  about  a  very  definite  and  complete  result 

One  can  hardly  imagine  that  these  simple  expedients 
would  have  failed  in  this  case,  particularly  if  the  magistrate's 
question  had  disclosed  his  recollection  that  there  had  been  a 
previous  conviction  and  that  a  register  and  papers  were  with- 
in reach.  But  if  they  had  failed  then  in  the  extreme  case  of 
the  defendant's  counsel  denying  the  existence  of  a  convic- 
tion or  refusing  to  make  answer,  and  the  Crown  solicitor,  al- 
though moved  thereto  by  the  searching  questions,  failing  to 
adduce  evidence  of  its  existence,  I  think  it  would  not  at  all 
be  out  of  place  for  the  magistrate  to  proceed  on  his  own  in- 
itiative. The  conviction  was  in  his  own  custody  or  the  cus- 
tody of  a  clerk  subject  to  his  directions.  It  is  the  duty  of 
certain  members  of  the  police  force  to  be  in  attendance  and 
others  can  be  sent  for  by  the  magistrate.  Now  I  can  hardly 
imagine  any  difficulty  about  proving  the  conviction  and  the 
identity  of  the  defendant. 

In  many  cases  before  magistrates  in  this  province  there 
is  neither  a  Crown  solicitor  nor  a  defendants  solicitor,  and  yet 
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the  magistrates,  with  the  aid  of  their  constables,  very  credit- 
ably secure  by  means  of  summonses  ,the  attendance  of  wit- 
nesses and  their  evidence  by  putting  proper  questions  to 
them. 

I  see  no  objection  to  the  magistrate  informing  himself 
about  a  previous  conviction  in  a  similar  manner  if  necessary. 
He  must  inform  himself  in  such  a  case  about  other  matters 
euch  as  age,  character,  antecedents,  etc.,  if  neither  of  the  soli- 
citors supply  him  with  the  information. 

I  have  doubt  whether  a  case  could  be  reserved  about  this 
matter,  but  I  have  intimated  what  the  magistrate  could  have 
done,  and  what  he  may  even  now  do  when  the  defendant 
comes  up  for  sentence. 

The  case  is  remitted  to  the  stipendiary  magistrate  for  the 
purpose  of  proceeding  with  the  sentence. 

Fraser,  Russell,  and  Longley,  JJ.,  concurred. 

Townshend,  J. : — I  also  concur,  but  I  wish  to  say  further 
that,  in  my  opinion,  the  case  is  not  one  which  the  stipendiary 
magistrate  should  have  sent  here. 


NOVA  SCOTIA. 

Full  Court.  April  14th,  1906. 

BEX  v.  DIMMOCK. 

Costs — Taxation — Quashing  Conviction — Appeal  from  Taxa- 
tion— Brief  and  Counsel  Fee  in  Chambers — Mode  of  Pre- 
paring Bill — Inflating  Items  for  Taxation. 

Appeal  by  the  defendant  from  judgment  in  chambers  on 
appeal  from  taxing  officer. 

II.  Mellish,  K.C.,  for  the  appellant. 

T.  B.  Bobertson,  for  the  respondent. 


Townshend,  J. : — This  is  an  appeal  from  the  decision  of 
Mr.  Justice  Meagher  at  chambers  reducing  defendant's  costs 
as  taxed  by  the  taxing  master.  The  preliminary  objection  is 
taken  that  there  is  no  appeal  given  on  taxation  of  costs  under 
the  Crown  Bules.     The  matter  came  before  the  Judge  at 
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chambers  on  a  case  stated.  The  defendant  had  been  con- 
victed of  the  violation  of  some  by-law  of  the  town  of  Glace 
Bay,  and  for  some  irregularity  in  the  proceedings  the  con- 
viction was  quashed  with  costs.  The  question  appears  to 
have  been  of  trivial  importance,  and  occupied  a  very  short 
time.  The  defendant's  solicitor  presented  to  the  taxing 
master  a  bill  amounting  to  $340.56  for  taxation,  which  he 
reduced  to  $118.61,  and  on  appeal  to  the  Judge  at  chambers 
it  was  still  further  reduced  to  $43.61.  The  appeal  now  taken 
is  against  the  reduction  of  the  brief  from  $30  to  $5,  and*  the 
entire  disallowance  of  the  counsel  fee. 

It  is  doubtful  whether  in  a  criminal  proceeding  such  as 
this  undoubtedly  is,  there  is  any  appeal  from  the  decision  in 
chambers.  Sees.  127  and  128  of  the  Crown  Rules  regulate 
the  right  of  appeal,  and  specify  in  what  proceedings  an  ap- 
peal may  be  taken,  and  none  is  given  from  the  taxation  of 
costs.  I  prefer  however  not  to  place  my  judgment  on  this 
ground. 

As  pointed  out  in  the  decision  appealed  from,  the  Judge 
exercised  jurisdiction,  under  a  special  clause  of  the  statute, 
sec.  73,  and  it  is  conferred  upon  him  as  a  judge  sitting  in 
chambers.  It  reads :  "  The  authority  and  jurisdiction 
hereby  vested  in  the  Supreme  Court  may,  subject  to  any 
rules  and  orders  of  the  Court  in  relation  thereto,  be  exer- 
cised by  a  judge  of  such  Court  sitting  in  chambers,  and  as 
well  in  vacation  as  in  term  time."  Now  I  think  we  can  only 
apply  to  this  language  the  well  understood  meaning,  that  he 
acting  in  the  capacity  of  a  judge  in  chambers  is  clothed  with 
authority  in  such  proceedings  he  would'  not  otherwise  pos- 
sess, and  all  the  rules  as  to  costs,  and  other  matters  incident 
to  the  procedure  at  chambers,  come  into  force  in  any  ques- 
tion before  him.  In  regard  to  costs,  the  table  prescribes 
those  which  may  be  allowed  in  proceedings  before  the  Court, 
aud  on  a  different  scale  in  proceedings  before  the  judge  at 
chambers.  It  was  open  to  the  defendant  to  have  gone  to  the 
Court,  or  to  the  judge  at  chambers.  He  chose  the  latter 
tribunal  dnd  of  course  must  abide  by  the  rules  as  to  costs  in 
that  respect. 

I  have  no  hesitation  in  agreeing  with  the  Judge  below 
that  the  brief  allowed  by  the  taxing  master,  the  highest 
which  he  could  allow,  was  entirely  out  of  proportion,  and 
agree  that  the  reduction  to  $5  was  right.  In  any  event  it 
would  be  unusual  to  interfere  with  the  Judge  below  in  that 
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respect  except  for  some  special  reason  not  present  here.  As 
to  the  counsel  fee,  I  observe  that  the  solicitor  for  defendant 
in  this  very  ordinary  motion  had  the  modesty  to  ask  for  $175, 
made  up  of  three  different  items  all  appropriate  to  causes 
or  matters  tried  before  the  Courts  and  even  then  only  pro- 
perly to  be  allowed  in  cases  of  importance.  There  is  no  pro- 
vision in  the  scale  of  fees  for  counsel  fees  of  that  character 
before  a  Judge  at  chambers.  I  find  the  allowance  in  such 
cases,  limited  to  $10  for  "  motion  or  argument  at  chambers 
where  attendance  of  counsel  is  necessary."  This  fee  was  not 
claimed  by  defendant's  solicitor,  and  it  is  not  of  course  al- 
lowed, nor  has  he  appealed  against  the  non-allowance  of  it, 
as  indeed  he  could  not  consistently  with  his  bill  presented 
for  taxation.  I  entirely  concur  with  the  learned  Judge  in 
disallowing  the  counsel  fee  as  taxed  by  the  master.  I  further 
feel  bound  to  express  my  concurrence  with  the  Judge  below 
in  his  remarks  on  the  whole  bill,  and  emphatically  to  express 
my  disapprobation  of  the  conduct  of  def  andantes  solicitor  in 
attempting  to  tax  in  this  trifling  matter  such  an  exorbitant 
bill,  made  up  of  items  most  of  which  ought  not  to  have  been 
there. 

On  the,  I  am  happy  to  say,  rare  occasions  where  bills  of 
costs  made  up  in  the  objectionable  manner  in  which  this  one 
has  been  made,  come  before  the  Court  for  review,  this  Court 
would  be  recreant  to  its  duty  if  it  failed  to  express  in  un- 
mistakable terms  its  disapprobation.  In  my  opinion  this 
appeal  should  be  dismissed  with  costs. 

Russell,  J. : — If  the  bill  of  costs  in  this  case  had  been 
presented  by  the  solicitor  to  a  client,  it  would  I  think  have 
been  open  to  all  the  censure  pronounced  by  the  learned  Judge 
at  chambers,  but  the  solicitor  knows  that  it  is  to  be  keenly 
attacked  before  the  taxing  master,  that  everything  that  can 
possibly  be  struck  off  will  be  struck  off,  and  everything  left 
on  will  be  reduced  if  the  opponent  can  succeed,  to  the  lowest 
possible  figure.  I  have  known  some  most  honourable  prac- 
titioners whose  method  it  was,  having  these,  circumstances  in 
view,  to  insert  every  item  allowed  by  law  or  of  an  arguable 
nature,  and  at  the  highest  figures  that  the  scale  provides,  and 
having  more  than  once  availed  myself  of  their  services  I  am 
estopped  from  joining  in  the  censures  expressed  in  this  case. 
I  think  the  bill  was  properly  reduced  both  by  the  taxing 
master  and  the  Judge  at  chambers,  except  as  to  the  counsel 
fee.     A  counsel  fee  is  allowed  on  appeals  to  the  Supreme 
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Court,  and  the  case  stated  under  sec.  73  of  ch.  161  is  treated 
as  an  appeal,  e.g.  ("  the  appellant  at  the  time  of  making  such 
application/'  sub-sec.  3.)  The  Judge  at  chambers  hears  and 
deals  with  the  case,  exercising  the  authority  and  jurisdiction 
vested  in  the  Supreme  Court,  sub-sec.  8.  The  terms  of  this 
sub-section  are  very  clear  and  plain.  I  think  therefore  that 
the  counsel  fee  should  have  been  allowed  and  that  the  Judge 
at  chambers  erred*  in  ruling  otherwise. 

The  appeal  should  be  allowed  without  costs  and  the  coun- 
sel fee  fixed  at  $7.50,  the  amount  that  would  have  been  al- 
lowed for  an  attendance  at  chambers. 

Longley,  J.: — I  think  the  defendants  solicitor  in  this 
case  delivered  a  very  excessive  bill  to  the  taxing  master,  but 
I  do  not  see  that  this  circumstance  in  any  way  affects  the 
legal  principle  involved  in  the  appeal.  The  taxing  master 
reduced  it  very  greatly  and  the  learned  Judge  to  whom  the 
taxation  was  taken  on  appeal  reduced  it  still  further.  He 
struck  out  the  counsel  fee  entirely,  and  the  appeal  is  taken 
on  this  point.  In  presenting  his  original  bill  to  the  taxing 
master  the  defendant's  solicitor  put  among  the  items  a  charge 
of  $7.50  for  attendance  at  chambers  on  the  argument.  This 
was  struck  out  by  the  taxing  master  and  a  counsel  fee  allowed 
instead.  The  solicitor  was  undoubtedly  entitled  to  either  the 
one  or  the  other.  But  the  learned  Judge  in  striking  out  the 
counsel  fee  made  no  allowance  for  attendance  at  chambers. 

In  my  judgment  the  hearing  at  chambers  instead  of  before 
the  Supreme  Court  in  banc,  involving  as  it  did  a  somewhat 
lengthy  argument  on  a  question  of  law,  was  really  a  hearing 
before  the  Supreme  Court  within  the  meaning  of  the  statute, 
and  the  solicitor  was  entitled  to  be  paid  a  counsel  fee  for  the 
counsel  he  was  actually  compelled  to  employ.  In  view  of  the 
9mall  fined  involved  this  might  have  been  small — I  dare  say 
$7.50  was  enough,  but  I  think,  as  a  matter  of  law,  he  was 
entitled  to  this  and  has  therefore  succeeded  in  his  appeal,  and 
the  appeal,  therefore,  should  be  allowed,  but  in  view  of  the 
ftifling  character  of  the  whole  matter,  no  costs  of  appeal 
should  be  allowed  on  either  side. 


VOL.  I.  B.L.B.  NO.  1 — ia 
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NOVA  SCOTIA. 

Full  Court.  January  6th,  1906. 

FULTZ  v.  CORBETT. 

Purchase  of  Mining  Rights — Resale  to  Company — Commis- 
sion Paid  by  Purchaser  to  Obtain  Purchase  Money — 
Right  to  Charge  against  Vendors — Appeal  from  Report — 
Appeal  out  of  Time — Waiver  of  Objection. 

Appeal  by  the  defendant  from  the  judgment  on  further 
directions. 

J.  Terrell,  for  the  appellant 

H.  ^Mellish,  K.C.,  for  the  respondents. 

Graham,  B.J. : — The  plaintiffs  are  seeking  to  recover 
from  the  defendant  an  amount  which  they  allege  to  be  com- 
ing to  them  as  the  result  of  a  sale  of  three  submarine  coal 
areas  in  which  they  had  a  one-sixth  interest. 

A  number  of  persons  had  in  the  vicinity  in  question  other 
coal  areas,  and  the  defendant,  having  obtained  prices  from 
these  various  owners,  went  into  a  syndicate  to  buy  them  all 
up  and  put  them  into  the  Port  Hood  Company  at  $400,000 
in  bonds  and  in  shares  of  that  company.  The  three  coal 
areas  in  question  were  to  be  transferred  for  $27,000  in  bonds 
and  shares. 

The  scheme  was  ultimately  successful  and  the  members 
of  the  syndicate  divided  among  themselves  about  $200,000 
as  follows:  Blacklock,  $100,000;  Munns,  $50,000;  and  the 
defendant  $50,000. 

But  it  appears  that  when  the  matter  was  hanging  in 
suspense,  Blacklock  or  some  of  the  Toronto  people  had  diffi- 
culty in  raising  money  which  had  to  be  paid  to  some  of  the 
original  owners,  who  had  to  be  paid  in  cash.  Some  $64,000 
or  $65,000  had  to  be  raised,  and  the  defendant  raised  that 
sum  in  Halifax  from  bankers,  who  charged  a  commission  of 
$12,500.  The  proportion  of  the  plaintiffs  in  the  $27,000 
would  be  $4,500,  but  the  defendant  seeks  to  retain  $1,000 
as  their  proportion  of  the  commission  which  was  paid  to  the 
money  lender.  There  was  a  trial  and  a  reference.  [The 
learned  Judge  read  portions  of  the  judgment,  report,  and 
order  on  appeal  from  report  and  continued:] 
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There  was  afterwards  final  judgment  for  the  plaintiffs 
for  $1,350  with  interest. 

The  defendant  has  appealed  from  the  order  made  on  the 
appeal  from  the  report  and  from  the  order  on  further  direc- 
tions, not  from  the  order  of  reference. 

At  the  hearing  of  the  appeal,  the  defendant  contended 
that  the  evidence  shewed  that  the  whole  of  this  cost  of  $12,500 
was  to  fall  practically  upon  these  three  areas  by  virtue  of  an 
agreement  that  any  loss  or  shrinkage  in  the  original  total 
figures  was  not  to  fall  on  other  areas  held  by  this  defendant 
and  others,  and  that  the  plaintiffs  acquired  their  interests 
from  one  Buckley  with  notice  of  that  agreement. 

This  does  not  accord  with  the  statement  in  the  account 
filed  before  the  Beferee.  But  apart  from  that  there  is  no 
trustworthy  evidence  to  support  that  agreement  and  the  trial 
Judge  has  found  against  its  existence. 

But  the  defendant  contends  that  inasmuch  as  this  loan 
helped  out  the  general  project  its  cost  should  be  distributed 
over  these  three  areas  rateably. 

The  plaintiffs  had  no  knowledge  of  the  expenditure  of 
this  sum  of  $12,500  and  there  is  no  express  authorization 
from  them  to  incur  it. 

Was  there  any  agency  which  would  make  them  liable  for 
a  proportion  of  this  expenditure  ? 

I  think  it  is  clear  that  there  was  no  agency. 

The  defendant  was  not  the  agent  of  the  plaintiffs,  the 
vendors.  He  was  a  buyer  with  the  other  members  of  the 
syndicate  and  that  displaced  any  agency  from  the  other 
source.    It  was  there  that  he  reaped  his  profits. 

When  he  made  the  expenditure  of  $12,500  it  was  in  the 
interest  of  the  buyers. 

If  it  in  any  way  enured  to  the  benefit  of  the  plaintiffs 
that  benefit  was  remote. 

I  therefore  think  that  in  no  way  should  the  plaintiffs  bear 
any  proportion  of  this  expenditure. 

Then  upon  the  appeal  from  the  order  varying  the  report. 

It  was  contended  that  under  Order  55,  R.  47,  which  re- 
quires the  application  to  be  made  within  eight  days  after  the 
filing  of  the  certificate,  it  was  out  of  time.  Assuming  that 
this  rule  rather  than  Order  34  R.  42  applies,  there  is  no 
proof  in  this  printed  case  as  to  when  the  report  was  filed,  and 
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we  have  not  the  materials  before  us  necessary  to  give  effect 
to  the  contention.  Then  such  an  objection  must  be  taken 
before  the  Judge  below  or  it  is  waived.  And  it  was  evidently 
not  taken  here  or  the  time  would  have  been  extended  by  him 
as  a  matter  of  course.  It  is  plain  that  some  motion  had  to  be 
made  as  judgment  could  not  have  been  entered  upon  the 
report  as  it  stood.  And  it  was  apparently  dealt  with  in  that 
way  because  it  was  doubtful  if  the  terms  of  the  reference  not 
appealed  against  permitted  the  referee  to  dispose  of  it. 

It  is  further  contended  that  the  report  should  not  in 
another  respect  have  been  varied.  It  was  varied  in  respect 
to  the  amount.  The  defendant  paid  to  the  plaintiffs  what 
was  paid,  not  in  cash,  but  in  bonds  and  shares  of  the  com- 
pany, and  it  appears  that  this  was  the  way  in  which  they 
were  to  be  paid. 

In  order  to  pay  off  the  original  vendors  the  company 
issued  $444,444  of  bonds  and  of  shares  at  90  per  cent.,  and 
the  proportion  which  the  holders  of  the  three  submarine  areas 
would  be  entitled  to  would  be  $30,000  instead  of  $27,000. 
The  plaintiffs'  one-sixth  interest  would  be  $5,000  in  bonds 
and  shares,  of  which  they  have  already  received-  $3,500. 

Applying  the  Eeferee's  estimate  of  their  cash  value,  the 
balance  of  bonds  and  shares  would  be  worth  when  they  should 
have  been  delivered  to  the  plaintiffs,  $1,350,  and  for  this  sum 
judgment  has  been  given. 

Both  appeals,  which  were  heard  together,  should  be  dis- 
missed with  costs. 

Fraser,  and  Longley,  JJ.,  read  opinions  dismissing  the 
appeals  for  reasons  stated. 

Townshend  and  Eussell,  JJ.,  concurred.  t 


NOVA   SCOTIA. 

Full  Court.  April  20th,  1906. 

SANDEBS  v.  ST.  HELEN'S  SMELTING  CO. 

Service  out  of  Jurisdiction — Bill  of  Exchange — General  Ac- 
ceptance in  England — Acceptor's  Duty  to  Pay  where  Bill 
held. 

Appeal  by  the  defendants  from  an  order  allowing  service 
out  of  the  jurisdiction. 

W.  A.  Henry,  for  the  appellant. 

J.  Terrell,  for  the  respondent. 
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The  judgment  of  the  Court  (Weathebbe,  C.J.,  Towns- 
hend,  Russell,  and  Longley,  JJ.),  w*s  delivered  by 
Russell,  J. :  —  This  is  an  appeal  from  the  decision  of 
Meagher,  J.,  refusing  to  set  aside  an  order  for  service  out  of 
the  jurisdiction.  The  action  is  brought  on  a  bill  of  ex- 
change dated  and  drawn  at  Halifax  by  the  Dominion  Anti- 
mony Company,  and  addressed  to  the  Si  Helen's  Smelting 
Company,  Manchester,  England.  The  bill  was  accepted  at 
Manchester,  payable  at  the  Manchester  and  Liverpool  Dis- 
trict Banking  Company,  London.  The  question  presented  is 
a  question  as  to  conflict  of  laws,  which  is  happily  settled  for 
us  by  sec.  71  (1)  b  of  the  Bills  of  Exchange  Act,  1890,  which 
provides  that,  subject  to  the  provisions  of  the  Act,  the  inter- 
pretation of  the  acceptance  is  determined  by  the  law  of  the 
place  where  the  contract  is  made,  that  is  to  say  the  place 
where  the  bill  is  accepted.  If  there  could  be  any  doubt 
about  what  is  included  within  the  term  "  interpretation  "  it 
ib  set  at  rest  by  Bomer,  J.,  in  Alcock  v.  Smith,  [1892]  1  Ch. 
at  p.  256.  Interpreted  by  the  law  of  England  the  acceptance 
of  this  bill  of  exchange  is  not  a  qualified  but  a  general  accept- 
ance. Under  the  leading  case  of  Bowe  v.  Young,  2  Bro.  & 
B.  165,  such  an  acceptance  was,  against  the  opinion  of  a  ma- 
jority of  the  Judges  called  in  by  the  Lord  Chancellor,  treated 
as  a  qualified  acceptance,  and  it  was  held  that  the  bill  must 
be  presented  at  the  place  mentioned  in  the  acceptance.  To 
obviate  this  necessity  Onslow's  Act  was  passed,  enacting  that 
if  any  person  should  accept  a  bill  payable  at  a  banker's  house 
or  other  place  without  further  expression  in  his  acceptance, 
such  acceptance  should  be  deemed  to  all  intents  and  pur- 
poses a  general  acceptance  of  such  bill,  but  if  the  acceptor 
should  in  his  acceptance  express  that  he  accepts  the  bill  pay- 
able at  a  banker's  house  or  other  place  only,  and  not  otiher- 
wise  or  elsewhere,  such  an  acceptance  shall  be  deemed  to  all 
intents  and  purposes  a  qualified  acceptance,  and  the  accept- 
ance and  the  acceptor  shall  not  be  liable  to  pay  the  said  bill 
except  in  default  of  payment  when  such  payment  shall  have 
been  first  duly  demanded  at  such  banker's  house  or  other 
place.  The  effect  of  this  statute  is  exactly  reproduced  in  the 
English  Bills  of  Exchange  Act,  sec.  19  (2)  c.  The  accept- 
ance here  is  therefore  a  general  acceptance  and  the  acceptor 
must  seek  his  creditor.  The  action  is  thus  founded  on  the 
breach  within  this  jurisdiction  of  a  contract  that  ought  to  be 
performed  within  the  jurisdiction:  0.  xl,  B.  1  (e).  The 
appeal  must  be  dismissed  with  costs. 
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NOVA  SCOTIA. 

Full  Court.  April  20th,  1906. 

CITY    OF    HALIFAX   v.   McLAUGHLIN    CARRIAGE 

COMPANY. 

Assessment  and  Taxes — Halifax  Assessment  Act  —  License 
Fee  Payable  by  Insurance  Companies  —  General  Words 
Restricted  to  Companies — Ejusdem  Generis  —  Mercantile 
Company  not  Included. 

Case  stated  to  determine  the  liability  of  the  defendant 
company  to  assessment  under  sec.  313  of  the  Halifax  City 
Charter  as  amended  by  Acts  of  1897  c.  44,  sec.  21. 

F.  H.  Bell,  for  the  plaintiffs. 

W.  F.  O'Connor,  for  the  defendants. 

The  company  carried  on  business  in  the  city  through  a 
dealer  under  an  agreement  in  writing  which  provided*  that 
carriages  were  to  be  shipped  to  the  dealer  for  sale,  and  that 
each  carriage  not  sold  and  settled  for  by  the  dealer  within 
six  months  after  shipment  was  to  be  returned  to  the  company 
at  the  expense  of  the  dealer,  unless  otherwise  agreed  in 
writing. 

The  section  under  which  the  liability  of  the  company  was 
sought  to  be  established  was  as  follows: 

313.  Every  insurance  company  or  association,  accident 
and  guarantee  company,  established  in  the  city  of  Halifax, 
or  having  any  branch  office,  agent,  or  agency  therein,  shall  be 
assessed  in  respect  of  the  real  estate  and  personal  property 
owned  by  said  company  or  association  in  the  same  way  as 
the  other  ratepayers  of  the  city  of  Halifax  are  assessed,  and 
shall  in  addition  thereto  pay  an  annual  license  fee  as  herein- 
after mentioned,  namely:  every  marine  or  fire  insurance  com- 
pany or  association,  the  sum  of  two  hundred  dollars,  and 
every  life  assurance,  one  hundred  dollars,  accident  or  guaran- 
tee company  or  association,  the  sum  of  fifty  dollars.  If  the 
same  company  or  association  is  engaged  in  more  than  one 
branch  of  insurance  business,  it  shall  pay  a  license  fee  for 
each  branch  of  its  business  at  the  rate  above  mentioned  for 
each.  In  cases  where  life  insurance  companies  are  engaged 
in  winding  up  their  business  in  the  city  of  Halifax,  and  are 
issuing  no  new  policies,  they  shall  be  exempt  from  the  license 
tax,  and  shall  only  be  assessed  on  their  real  and  personal  pro- 
perty.    Every   other   company,   corporation,   association,   or 
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agency,  doing  business  in  the  city  of  Halifax  (banks,  insur- 
ance companies  or  associations,  and  other  corporations  now 
exempt  from  taxation  excepted),  shall  be  assessed  in  respect 
of  the  real  estate  and  personal  property  owned  by  said  com- 
pany, corporation  or  association  in  the  same  way  as  the  other 
ratepayers  of  the  city  of  Halifax  are  assessed,  and  shall  in 
addition  thereto  pay  an  annual  license  fee  of  one  hundred 
dollars.  If  the  amount  of  such  assessment  should  exceed  a 
sum  equal  to  one  per  cent,  on  the  paid-up  capital  of  any  such 
company  or  corporation,  it  shall  be  reduced  to  an  amount 
equal  to  one  per  cent,  on  said  paid-up  capital,  which  sum 
shall  include  the  license  fee.  Every  plate  glass  insurance 
company,  and  the  Boiler  Inspection  and  Insurance  Company 
of  Toronto,  shall  only  pay  under  this  section  a  license  fee  of 
twenty-five  dollars. 

(a)  And  every  building  or  loan  association  company  do- 
ing business  in  the  city  of  Halifax  shall  pay  a  license  fee  of 
one  hundred  dollars. 

The  judgment  of  the  Court  (Weatherbe,  C.J.,  Meagher, 
Russell  and  Longley,  JJ.),  was  delivered  by  Russell, 
J.: — There  are  two  familiar  principles  of  construction 
involved  in  the  solution  of  the  question  in  this  case,  first 
that  a  taxing  Act  is  to  be  strictly  construed,  and*  secondly 
that  "  where  there  are  general  words  following  particular  and 
specific  words,  the  general  words  must  be  confined  to  things 
of  the  same  kind  as  those  specified:"  Reg.  v.  Edmundson, 
28  L.  J.  M.  C.  215.  The  clause  of  the  city  charter  to  be 
interpreted  here,  sec  313  of  the  Acts  of  1891,  c.  58,  as 
amended  by  sec.  21  of  the  Acts  of  1897,  ch.  44,  provides  that 
every  insurance  company  or  association,  accident  and  guar- 
antee company  established  in  the  city  of  Halifax,  or  having 
any  branch  office,  agent,  or  agency  therein,  shall  pay  such 
license  fee  as  is  thereinafter  mentioned,  namely,  every  marine 
or  fire  insurance  company  or  association,  $200 ;  every  life  as- 
surance, $100;  every  accident  or  guarantee  company  or  asso- 
ciation, $50.  Every  other  company,  corporation,  association, 
or  agency  doing  business  in  the  city  of  Halifax  (banks,  etc., 
excepted),  shall  pay  an  annual  license  fee  of  $100.  Thp 
McLaughlin  Carriage  Company,  doing  business  here  through 
an  agent,  is  called  upon  under  this  clause  to  pay  a  license 
fee  of  $100. 

I  think  that  the  particular  words  constitute  a  class  suffi- 
ciently definite  to  enable  us  to  say  that  the  company  in  ques- 
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tion  is  not  a  company  ejusdem  generis  with  the  class  so  con- 
stituted. In  one  of  the  cases  given  by  Hardcastle  as  an  in- 
btance  of  the  application  of  this  rule,  it  was  held  that  a  bull 
was  not  included  under  the  words  "other  cattle"  as  used 
in  3  Geo.  IV.,  ch.  71,  which  made  it  an  indictable  offence  for 
any  person  to  "  wantonly  or  cruelly  beat,  abuse,  or  ill-treat 
any  horse,  mare,  gelding,  mule,  ass,  or  cow,  heifer,  steer, 
sheep,  or  other  cattle:"  Ex  parte  Hill  3  C.  &  P.  225.  Hav- 
ing reference  to  the  nature  and  purpose  of  the  statute  there 
construed,  it  seems,  to  me  that  a  bull  was  more  like  some  of 
the!  animals  specially  named  than  the  McLaughlin  Car- 
riage Company  is  like  any  of  the  companies  that  are  specifi- 
cally mentioned  in  this  statute.  It  was  a  criminal  statute 
that  was  being  construed  in  that  case  and  it  is  a  taxing  Act 
that  is  to  be  construed  here.  Both  are  to  be  strictly  inter- 
preted, and  it  seems  to  me  that  the  case  cited  is  authority 
for  the  conclusion  that  this  company  is  not  within  the  scope 
of  the  Act.  The  policy  of  the  Act  seems  to  be  to  provide  for 
the  adequate  taxation  of  a  species  of  institution  whose  vol- 
ume of  business  and  receipts  therefrom  may  be  out  of  all 
proportion  to  the  visible  and  otherwise  taxable  property  that 
it  is  likely  to  have  within  the  city.  It  will  always  be  difficult 
to  draw  the  line  in  such  cases,  but  unless  all  companies  of 
every  kind  whatsoever  doing  business  in  the  city  are  to  pay 
a  license  fee,  I  think  the  line  must  be  drawn  short  of  the 
company  in  question.  I  do  not  think  it  could  ever  have  been 
the  intention  to  include  all  companies.  A  furniture  company 
may,  for  instance,  be  doing  business  on  one  side  of  the  street 
in  competition  with  a  firm  on  the  opposite  side  of  the  street. 
There  could  be  no  policy  of  taxation  that  I  can  think  of  that 
would  call  for  a  different  principle  of  taxation  to  be  applied 
to  the  business  of  the  company  from  that  applied  to  the  pro- 
perty of  the  firm. 

The  expression  in  the  parenthesis  relating  to  banks,  ex- 
cepting "  corporations  now  exempt  from  taxation,"  affords 
ground  for  a  fair  argument  that  these  corporations  are  ex- 
cepted because  otherwise  they  might  be  included  in  the  terms 
of  the  section,  and  they  are  not  companies  similar  in  nature 
to  the  insurance  companies  and  other  financial  institutions 
mentioned  specifically  in  the  section.  It  think  it  is  a  suffi- 
cient answer  to  this  argument  to  say  that  these  have  been 
expressly  excepted  ex  abundanti  cauteliL  I  do  not  believe 
they  would  have  been  included  in  the  terms  of  the  enactment 
even  if  there  had  been  no  express  exception. 
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NOVA  SCOTIA. 

April  11th,  1906. 
full  court. 

McDONALD  v.  SYDNEY  POST  PUBLISHING  CO. 

Libel — Evidence — Comment  on  Legal  Proceeding^ — Public 
Interest — Declaration  Accusing  of  Bribery. 

Appeal  by  the  defendant  from  the  judgment  at  the  trial. 

W.  B.  A.  Ritchie,  K.C.,  and  J.  R.  Robertson,  for  appel- 
lant. 

H.  Mellish,  K.C.,  for  respondent. 

Graham,  E.J. : — This  is  an  action  for  publishing  in  the 
defendants'  newspaper  the  following  item.  It  was  put  in 
evidence  and  it  contains  all  that  was  said  on  the  subject: 

SCOTT  ACT  INSPECTOR  ACCUSED  OF  BRIBERY. 

Dan  Mc Vicar,  a  "  vendor  of  the  ardent"  at  Reserve,  made 
a  written  declaration  before  a  Justice  of  Peace  at  Dominion 
No.  1  to-day,  accusing  John  J.  McDonald,  County  C.  T.  A. 
Inspector,  of  attempted  bribery.  It  is  alleged  in  the  de- 
claration that  McDonald  promised  on  two  different  occa- 
sions that  he  would  not  prosecute  McVicar  if  the  latter 
would  give  him  a  certain  amount  of  money,  which  he  re- 
fused to  do. 

At  the  trial  the  defendant  tendered  in  evidence  the  statu- 
tory declaration  mentioned  in  the  publication  and  it  was  re- 
jected by  the  learned  Judge. 

VOL.  I.  E.L.R.  NO.  2 — 5 
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This  is  the  note  made  at  the  trial  in  respect  to  it: 

"  Mr.  Gillies  proposes  to  give  evidence  of  the  declaration 
referred  to  in  the  statement  of  claim.  Court  refuses  to  ac- 
cept any  evidence  of  the  contents  of  that  document,  because 
he  does  not  think  it  was  a  privileged  document.  Mr.  Gillies 
claims  it  is  evidence  on  the  ground  that  it  discloses  a  matter 
of  public  interest,  and  this  Court  does  not  think  it  should  be 
allowed  to  go  in.  It  is  agreed  that  a  verdict  be  taken  by 
plaintiff  for  $10,  and  costs,  subject  to  a  stay  of  proceedings." 

The  defendant  contends  that  it  should  have  been  re- 
ceived on  three  different  grounds:  First  that  it  con- 
stituted a  step  in  proceedings  to  be  taken  before  the 
municipal  council  to  remove  the  plaintiff  from  office, 
or  to  be  taken  under  the  statute  R.  S.  1900  c.  70,  s. 
118,  which  enables  the  warden  with  the  consent  of  three 
councillors  to  suspend  such  an  officer.  And  such  cases  as 
Kimber  vt  Press  Association,  [1893]  1  Q.  B.  65,  are  relied  on. 

But  the  publication  did  not  profess  or  purport  to  be  the 
publication  of  such  a  proceeding.  There  is  a  difference  be- 
tween a  publication  in  a  newspaper  to  the  effect  that  "  Mr. 
A.  said  that  B.  was  perjured,"  and  a  report  of  proceedings 
in  a  court  of  justice  containing  a  summary  of  Mr.  A.'s  ad- 
dress to  the  jury,  in  the  course  of  which  he  said  "that  B. 
was  perjured." 

Xeither  does  the  statutory  declaration,  now  that  it  is  pro- 
duced, purport  to  be  such  a  proceeding.  Neither  the  stat- 
ute, nor  the  practice,  requires  for  the  initiation  of  such  pro- 
ceedings, a  statutory  declaration  or  any  other  kind  of  in- 
formation. 

There  is  nothing  which  calls  for  this  kind  of  a  docu- 
ment. There  is  nothing  in  the  document  which  earmarks  it 
as  something  to  be  used  for  that  purpose. 

Therefore  the  only  testimony  which  could  be  given  under 
the  pleading  that  it  was  "made  with  the  object  of  initiat- 
ing such  proceedings  "  would  be  of  the  party's  intention  to  use 
it  thus,  something  in  the  party's  own  breast,  and  such  tes- 
timony would  not  be  valid.  It  might  be  intended  for  that 
or  for  defaming  the  plaintiff. 

Of  course  if  it  had  been  addressed  to  the  warden  and 
sent  to  him,  it  might  have  been  considered  privileged  on  an- 
other ground. 
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Coming  to  the  other  ground,  on  which  it  was  claimed 
that  the  statutory  declaration  should  have  been  received, 
namely,  that  the  publication  was  bona  fide  comment 
on  a  matter  of  public  interest,  it  may  be  admitted  that  the 
matter  referred  to  in  the  newspaper  was  a  matter  of  public 
interest.  But  to  bring  the  publication  within  that  class  of 
cases  the  comment  must  be  a  comment  on  admitted  facts,  or 
facts  proved  to  be  true,  or  comments  on  facts  involved  in  a 
report  of  proceedings,  the  publication  of  which  would  be 
privileged.  This  is  an  allegation,  not  a  comment.  If  any 
part  of  the  item  was  a  comment  on  any  fact  the  statutory 
declaration  would  not  be  proof  of  the  truth  of  the  fact. 

In  Popham  v.  Pickburn,  7  H.  &  N.  at  p.  896,  Wilde,  B., 
said :  "  It  was  further  contended  that  this  libel  might  be  jus- 
tified as  a  matter  of  public  discussion  on  a  subject  of  public 
interest.  The  answer  is :  this  is  not  a  discussion  or  comment. 
It  is  the  statement  of  a  fact.  To  charge  a  man  incorrectly 
with  a  disgraceful  act  is  very  different  from  commenting  on 
a  fact  relating  to  him  truly  stated." 

In  Lefroy  v.  Burnside,  4  L.  E.  Irish  556,  Palles,  C.B., 
said :  "  That  a  fair  and  bona  fide  comment  on  a  matter  of 
public  interest  is  an  excuse  of  what  would  otherwise  be  a 
defamatory  publication  is  admitted.  The  very  statement, 
however,  of  this  rule,  assumes  the  matters  of  fact  commented 
upon  to  be  somehow  or  other  ascertained.  It  does  not  mean 
that  a  man  may  invent  facts,  and  comment  on  the  facte  so 
invented,  in  what  would  be  a  fair  and  bona  fide  manner  on 
the  supposition  that  the  facts  were  true.  Setting  apart  all 
questions  of  form,  the  question  which  would  be  raised  at  a 
trial  by  such  a  defence  must  necessarily  be  first  the  exist- 
ence of  a  certain  state  of  facts;  secondly,  whether  the  pub- 
lication sought  to  be  excused  is  a  fair  and  bona  fide  com- 
ment upon  such  existing  facts.  If  the  facts  as  a  comment 
upon  which  the  publication  is  sought  to  be  excused  do  not 
exist,  the  foundation  of  the  plea  fails." 

\  I  also  refer  to  Blair  v.  Cox,  37  Sol.  Journal  130.  The 
only  other  contention  made  at  the  argument  was  that  this 
declaration  should  have  been  received  in  evidence  in  miti- 
gation of  damages,  that  is,  that  the  publication  was  but  a 
repetition  of  a  matter  for  which  the  authority  was  given. 
I  think  that  the  contention  of  Mr.  Mellish  for  the  plaintiff, 
as  to  the  proper  construction  of  Order  34,  R.  30,  is  correct, 
and  that  not  having  furnished  particulars  to  the  plaintiff 
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as  required  by  that  rule,  the  defendant  could  not  give  the 
evidence  with  that  view.  In  my  opinion  the  document  was 
properly  rejected.  The  application  for  a  new  trial  must  be 
dismissed  with  costs. 

Weatherbe,  C.J.,   Townshend,  J.,  and  Russell,  J., 
read  opinions  reaching  the  same  conclusion. 

Longley,  J.,  concurred. 


NOVA  SCOTIA. 

March  31st,  1906. 

full  court. 

CLEVELAND  v.  BOAK. 

Mortgage — Security  for  Current  Account — Evidence  as  to 

Items  Included. 

Appeal  by  the  plaintiff  from  the  judgment  at  the  trial. 
W.  B.  A.  Bitchie,  K.C.,  for  appellant. 
H.  Hellish,  K.C.,  for  respondent 

Russell,  J. : — The  plaintiff  was  indebted  to  the  defend- 
ant Boak  on  an  account  current,  and  gave  the  following 
mortgage  on  a  vessel  of  which  he  was  the  owner: — 

Mortgage  to  secure  account  current: — 

Whereas,  there  is  an  account  current  between  George 
E.  Boak,  of  Halifax,  merchant,  and  Hezekiah  Cleveland,  of 
Dover,  N.S.,  mariner; 

"And  whereas,  the  said  George  E.  Boak  has  advanced  and 
is  advancing  certain  sums  of  money  to  the  said  Hezekiah 
Cleveland  for  purposes  connected  with  shipping  and  trade, 
the  amount  of  which  is  to  be  ascertained,  and  account  cur- 
rent balanced  at  the  thirty-first  day  of  December  yearly. 
Interest  to  be  charged  at  the  rate  of  sevea  per  cent,  per  an- 
num. 

"  Now,  I,  the  undersigned  Hezekiah  Cleveland,  in  con- 
sideration of  the  premises  for  myself  and  our  heirs  cove- 
nant with  the  said  George  E.  Boak  and  his  assigns  to  pay 
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to  him  or  them  the  sums  for  the  time  being  due  on  this  se- 
curity, whether  by  way  of  principal  or  interest,  at  the  times 
and  manner  aforesaid.  And  for  the  purpose  of  better  se- 
curing to  the  said  George  E.  Boak  the  payment  of  such 
sums  as  last  aforesaid,  I  do  hereby  mortgage  to  the  said 
George  E.  Boak  sixty-four  shares  of  which  1  am  the  owner 
in  the  ship  above  particularly  described,  and  all  her  boats, 
guns,"  etc. 

(Covenant  that  mortgagor  has  power  to  mortgage  and 
shares  are  free  from  incumbrances.) 

The  account  current  continued  after  the  giving  of  the 
mortgage  to  be  of  the  same  general  character  as  before  the 
giving  of  the  mortgage.  Plaintiff  contends  that  the  mort- 
gage is  to  be  confined  strictly  to  advances  of  cash  "  for  pur- 
poses connected  with  shipping  and  trade,"  and  does  not 
cover  the  amount  due  on  the  account  current.  I  think  the 
learned  trial  Judge  was  right  in  declining  to  construe  the 
document  in  so  narrow  a  sense.  The  mortgage  was  given  as 
security  for  "money  advanced  and  to  be  advanced  for  pur- 
poses connected  with  shipping  and  trade/  and  was  not  for, 
and  does  not  cover  supplies  for  defendant,  or  obtained  by 
defendant  from  other  merchants,  and  supplied  to  him.  How- 
ever inapt  the  language  used  in  the  mortgage  may  havfc 
been,  it  is  self-evident,  viewing  the  whole  transaction  between 
the  parties,  that  the  real  intention  of  the  plaintiff  was  to 
give  the  defendant  security  on  his  vessel  for  his  current  ac- 
count, including  moneys  and  supplies  of  every  kind.  Evi- 
dence to  this  effect  was  given  on  the  trial  and  objected  to. 
If  this  evidence  was  properly  received  it  is  very  clear  from 
plaintiff's  own  admission  that  such  was  the  object  of  giving 
the  mortgage,  and  the  defendant  establishes  that  it  was  so 
intended  beyond  doubt,  at  any  rate  the  learned  trial  Judge 
has  believed  him.  The  plaintiff  on  cross  examination  was 
asked  if  he  understood  he  was  giving  security  for  that  ac- 
count. 

A.  "  Yes,  sir,  he  asked  me  for  it ;  I  went  and  saw  him, 
and  he  had  it  made  out." 

Q.  "And  for  what  you  got  afterwards  ?" 

A.  "I  did  not  know  whether  I  was  going  to  get  other 
stuff.  I  did  get  stuff  afterwards.  I  suppose  it  would  be 
security  for  that." 
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Q.  "  What  he  really  had  been  advancing  you  was  goods? " 

A.  "Yes.  He  never  told  me  when  I  signed  that  paper 
that  I  was  to  pay-  interest;  if  he  had  I  would  not  have  paid 
it.  I  thought  I  was  paying  interest  enough  when  I  was  buy- 
ing the  goods." 

He  admits  that  defendant  was  supplying  him  with  every- 
thing he  wanted,  and  that  fishermen  would  require.  De- 
fendant says,  "Instead  of  taking  a  straight  mortgage  to 
cover,  the  amount  of  the  indebtedness  at  the  time,  we  agreed 
to  give  him  further  supplies  on  his  giving  us  security  under 
an  account  current  mortgage,  we  to  continue  then  to  give  him 
supplies,"  etc.  Speaking  of  interest,  he  says,  "Of  course 
it  was  understood  when  we  took  the  mortgage.  The  mort- 
gage  was  explained  to  Cleveland,  as  it  is  customary  to  do  so 
when  we  take  paper,  every  particular  about  it.  Cleveland 
raised  no  objection  whatever,  and  he  has  never  raised*  any  ob- 
jection to  myself  to  the  account  in  any  particular." 

.Now  the  strength  of  plaintiff's  contention  is  that  the 
words  in  the  recital  limit  the  consideration  for  which  the  se- 
curity was  given  to  moneys  advanced,  and  to  be  advanced 
only.  In  the  light  of  evidence  properly  received,  and  even 
apart  from  that  evidence,  I  think  the  document  itself  shows 
that  the  so-called  "current  account"  was  included.  It  com- 
mences with  reciting  that  plaintiff  was  then  indebted  to  de- 
fendants on  an  account  current  which  we  know  embraced 
vessel  supplies.  Then  recites  that  money  had  been  advanced, 
and  was  to  be  advanced  for  "  purposes  connected  with  ship- 
ping and  trade,"  and  finally  states  that  "  the  amount  of 
which  is  to  be  ascertained,  and  account  current  balanced  at 
the  thirty-first  day  of  December,  yearly,  interest  to  be  charged 
at  the  rate  of  seven  per  cent,  per  annum."  It  cannot  be 
contended  that  "account  current"  meant  money  advanced 
only.  As  used  it  clearly  meant  money  used  in  advances,  and 
such  articles  as  were  and  had  been  charged  in  account  cur- 
rents from  year  to  year,  all  of  which  was  to  be  settled  up 
and  ascertained  on  31st  December  in  each  year.  The  nature 
and  course  of  dealings  between  the  parties  must  be  taken 
into  consideration  in  interpreting  such  an  instrument  as  this; 
for  years  the  defendant  had  been  advancing,  and  was  bind- 
ing himself  to  continue  advancing  supplies  "connected  with 
shipping  and  trade,"  and  it  evidently  was  for  such  advances, 
whether  in  money  or  otherwise,  that  the  plaintiff  was  giving 
the  security.     The  mortgage  further  says,  "  and  for  the  pur- 
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pose  of  better  securing  to  the  said  George  E.  Boak  the  pay- 
ment of  such  sums  as  last  aforesaid."  The  sums  last  afore- 
said, meant  of  course  the  sums  included  in  the  "  current  ac- 
count," which  was  to  be  ascertained  each  year.  I  think, 
therefore,  on  a  fair  and  reasonable  construction  of  the  in- 
strument, we  should  hold  that  it  was  given  as  security  for 
all  advances  contained  in  the  current  account. 

Now  if  in  construing  the  language  of  this  mortgage  we 
were  compelled  to  stick  to  the  letter,  money  advances  only 
are  referred  to,  but  happily  in  the  interest  of  justice  we  can 
look  beyond  the  letter,  and  listen  to  evidence  shewing  any 
other  consideration,  not  inconsistent  with  that  expressed  in 
the  instrument.  From  this  point  of  view  the  question  may 
also  be  considered,  not  on  equitable  grounds,  as  suggested 
by  the  trial  Judge,  but  on  the  defendant's  right  to  uphold 
his  security  on  proving  the  real  transaction  between  him- 
self and  the  plaintiff,  or  in  other  words  showing  that  money 
to  be  advanced'  was  not  the  only  consideration  for  the  mort- 
gage. In  Clifford  v.  Turrell,  1  Y.  and  C.  C.  C.  149,  Knight 
Bruce,  V.C.,  says :  "  The  rule  is  that  where  there  is  one  con- 
sideration stated  in  the  deed,  you  may  prove  any  other  con- 
sideration which  existed,  not  in  contradiction  to  the  instru- 
ment." Lord  Lyndhurst,  C,  in  same  case,  9  Jurist  633,  says : 
"  The  settled  rule  of  law  is  that  you  may  go  out  of  the  deed 
to  prove  a  consideration  that  stands  well  with  that  stated 
on  the  face  of  the  deed,  but  you  cannot  be  allowed  to  prove 
a  consideration  inconsistent  with  it."  Again  in  Nixon  v. 
Hamilton,  2  D.  &  W.  385,  Plunket,  C,  says :  "  That  consid- 
erations not  recited  in  a  deed  may  be  resorted  to,  to  support 
it,  is  well  settled,  provided  they  be  not  inconsistent  with 
what  appears  upon  the  face  of  the  deed."  Turner,  L.J.,  in 
Townend  v.  Toker,  L.  R.  1  Ch.  at  p.  459,  says :  "  There  is  no 
dbubt  that  evidence  is  admissible  to  shew  that  there  was  a 
consideration  for  the  deed  not  appearing  on  the  face  of  it." 

It  is  clear  in  this  case  that  the  providing  plaintiff  with 
supplies  for  his  vessel  is  not  inconsistent  with  advancing 
money.  In  truth  the  whole  conduct  of  the  parties,  the  na- 
ture of  their  dealings  and  transactions,  support  this  view, 
if  there  was  no  other  evidence,  but  when  the  evidence  is 
proved  to  be  admissible,  any  doubt  on  the  subject  is  placed 
beyond  controversy. 

One  of  the  strongest  cases  on  this  subject  is  that  of  Frail 
v.  Ellis,  16  Beav.  350,  where  the  consideration  stated  in  the 
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deed  was  £15(f  paid,  and  an  acceptance  for  £300,  and  it  was 
held  that  the  vendor  might  shew  that  he  had  stipulated  for 
a  lien  for  the  £300. 

Moreover,  in  this  case,  if  necessary,  there  are  ample 
grounds  and  evidence  for  reforming  the  mortgage  to  make  it 
express  the  real  contract  between  the  parties,  and  the  Court 
would  no  doubt  allow  the  necessary  amendment  to  be  made  in 
the  pleadings.  In  my  opinion  the  end  of  justice  can  be  ob- 
tained1 without  doing  so. 

I  think  this  appeal  should  be  dismissed  with  costs. 

Graham,  E.J.,  concurred. 

Townshend,  J.,  read  an  opinion  also  in  favour  of  dis- 
missing the  appeal  with  costs. 


NOVA  SCOTIA. 

April  11th,  1906. 

full  court. 

WHITMAN  v.  HILTZ. 

Limitation  of  Actions — Possession  by  Mortgagor — Devise  of  x 
Life  Interest  by  Mortgagee  to  Mortgagor — Election. 

Appeal  by  the  defendants  from  the  judgment  at  the  trial. 
J.  J.  Ritchie,  K.C.,  and  T.  R.  Robertson  for  appellants. 
W.  E.  Rasene,  K.C.,  and  F.  L.  Milner,  for  respondents. 

Graham,  E.J. : — The  late  James  Margeson  by  deed  of 
May  1st,  1862,  conveyed  to  the  late  William  C.  Whitman  the 
farm  in  dispute.  He  remained  in  possession  and  died  on 
the  22nd  March,  1890.  William  C.  Whitman  died  in  July, 
1881,  having  made  a  will  containing  the  following  provision: 

"  11th.  I  also  direct  my  executors  to  allow  the  James 
Margeson  property  to  remain  unsold  during  the  life  of  Mrs. 
Margeson,  and  that  if  the  said  James  Margeson,  or  his  heirs 
shall,  at  or  before  her  decease,  pay  the  amount  due  from  him 
with  interest  thereon  yearly,  then  the  propcrt;,  shall  *j€  con- 
veyed to  them,  in  which  case  I  bequeath  to  Annie  Margeson, 
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as  a  marriage  gift,  twenty-five  dollars  for  her  own  use;  if 
they  do  not  pay  as  above,  then  the  property  shall  be  sold  as 
may  be  best  for  the  interest  of  my  estate." 

Margaret  Margeson,  the  widow  of  James  Margeson,  was 
in  possession  up  to  the  date  of  her  death,  the  7  th  of  Febru- 
ary, 1903.  Her  daughter,  the  defendants,  and  Isaac  Hiltz 
lived  with  her  on  the  place. 

The  plaintiifs  are  executors  and  heirs  of  the  late  William 
C.  Whitman. 

This  evidence  was  given  by  John  W.  Whitman : 

Q.  Did  you  ever  have  any  conversation  with  Mrs.  Marge- 
son in  her  lifetime  with  reference  to  taking  possession  of  this 
property  ?  A.  Yes,  repeatedly ;  just  a  few  days  before  she 
died  and  previous  to  that,  she  said :  "1  am  sorry,  John,  we  are 
keeping  you  so  long  without  this  property,  I  wish  you  would 
take  possession  during  my  life."  "  No,"  1  said,  "  father  left 
this  property  till  you  died,  give  yourself  no  uneasiness,  you 
may  stay  here  as  long  as  you  live."  I  could  not  say  how 
long  before  was  the  first  time  that  she  spoke  of  it.  It  was 
soon  after  father's  death.  I  said  repeatedly  we  could  not  take 
it  on  account  of  the  will.  I  could  not  give  the  dates  she 
referred  to  it.  She  was  willing  to  give  up  the  property  at 
any  time.  I  said,  "  his  heirs  would  not  think  of  disturbing 
you,  and  could  not  if  they  would." 

The  defendant  Mrs.  Hiltz  testified  in  cross-examination: 
Q.  You  knew  about  this  clause  in  the  will  about  her  re- 
maining on  the  property,  and  that  they  said  they  would  have 
to  act  under  the  will?    A.  Yes. 

To  this  action  to  recover  the  laud,  the  defendants  rely  for 
defence  upon  the  statute  of  limitations,  and  have  also  plead- 
ed a  counterclaim,  and  they  claim  the  right  to  redeem, 
whether  by  virtue  of  the  deed  being  really  a  mortgage  or 
under  the  provisions  in  the  will,  is  not  clear.  I  think  the 
evidence  quoted  is  not  sufficient  to  support  the  view  that  the 
Margesons  ever  elected  to  take  under  the  will,  thereby  binding 
themselves  and  Whitman's  executors;  the  remaining  in  pos- 
session is  a  neutral  act,  and  even  if  they  had  so  elected,  the 
clause  would  not  prevent  the  operation  of  the  statute  of  limi- 
tations, because  it  did  not  prevent  the  plaintiffs  from  enter- 
ing. It  merely  created  or  continued  the  relation  of  mort- 
gagor and  mortgagee.  Neither  is  the  evidence  sufficient  to 
shew  that  a  tenancy  was  created  within  21  years  after  the 
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deed,  which  would  prevent  the  operation  of  the  statute. 
And  if  one  was  created  (outside  of  the  mere  relation  of  mort- 
gagor and  mortgagee),  it  would  be  but  a  tenancy  at  will,  and 
more  than  21  years  had  elapsed  after  William  C.  Whitman's 
death,  which  terminated  the  other  supposed  tenancy  at  will, 
before  the  date  of  the  bringing  of  the  action. 

The  plaintiffs  have  another  contention,  namely,  that  al- 
though the  statute  of  limitations  is  set  up,  the  defendants 
having  counterclaimed  to  redeem,  and  given  evidence  on  the 
counterclaim  and  obtained  a  judgment,  have  waived  their 
right  under  the  statute  of  limitations. 

The  answer  to  that  contention  is  I  think  clear,  namely, 
that  when  the  defendants  moved  at  the  close  of  the  plaintiffs' 
case  to  dismiss  the  action  because  of  the  statute  of  limitations, 
the  trial  judge  should  have  granted  the  application.  Their 
appeal  includes  of  course  an  appeal  from  that  refusal.  The 
appeal  will  be  allowed  and  the  action  dismissed. 

The  other  members  of  the  Court  [Weatherbe,  C.J., 
Townshend,  Fraser,  and  Bussell,  JJ.]  concurred  in  al- 
lowing the  appeal. 


NOVA  SCOTIA. 

March  2nd,  1906. 

chambers. 

SMITH  v.  ZWICKEE. 

Arbitration  and  Award — Defective  Award — Motion  to  En- 
large Time. 

Motion  to  enlarge  time  for  making  award. 
A.  Drysdale  and  H.  Mclnnes,  for  plaintiff. 
W.  B.  A.  Bitchie,  K.C.,  for  defendant. 

Meagher,  J.: — Two  arbitrators  were  appointed  by  the 
plaintiff  and  two  by  the  defendant,  and  a  fifth  one,  Capt.  Hill, 
was  mutually  appointed  to  settle  disputes  between  the  parties 
arising  out  of  a  collision  between  vessels  owned  by  them 
respectively,  and  to  assess  damages  therefor,  etc. 
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The  arbitrators  were  all  experienced  master  mariners. 
The  submission  required  the  arbitrators  to  make  their  award 
on  or  before  the  first  day  of  November,  1905,  or  any  sub- 
sequent day  to  which  the  arbitrators  or  a  majority  of  them 
should  from  time  to  time  by  writing  under  their  hands  ex- 
tendi the  time  therefor. 

The  reference  was  duly  proceeded  with,  the  evidence 
taken,  and  the  matter  in  a  position  to  be  disposed  of  by  an 
award. 

Adam  Knickle,  one  of  defendant's  nominees  on  the  board 
of  arbitration,  in  his  affidavit  says  (paragraph  5):  "The 
taking  of  evidence  was  completed  on  said  Tuesday  (refer- 
ring to  the  17th  October),  and  the  arbitrators  then  ad- 
journed to  have  the  evidence  typewritten,  it  being  under- 
stood that  when  the  evidence  had  been  typewritten  we  would 
meet  at  Halifax  for  the  argument,  which  we  did  on  Tuesday, 
24th  October,  1905,  and  the  case  was  then  argued  by  two  of 
the  arbitrators  on  behalf  of  each  party,  end  the  arbitrators 
agreed  about  valuations  on  both  sides,  and  it  was  then  agreed 
that  the  four  arbitrators  who  had  conducted  the  argument 
should  make  individual  reports  and  hand  them  in  to  Captain 
Hill  on  Friday,  27th  October,  1905,  and  reports  were  made 
and  handed  in  to  Captain  Hill  on  said  Friday/'  It  is  fair 
to  assume  these  were  signed  by  each  set  separately  and  could 
not  in  any  sense  be  regarded  as  awards. 

The  reports  referred  to  are  before  me  and  disclose  that 
the  plaintiffs'  nominees  decided  in  their  favour,  and  the  de- 
fendants' nominees  decided  in  favour  of  the  defendants. 

Whatever  may  be  said  as  to  the  spirit  behind  these  docu- 
ments actuating  their  respective  authors,  they  appear  in  form 
to  be  gravely  considered  conclusions.  It  would1  seem  that  after 
these  were  submitted  to  Capt.  Hill,  nothing  more  was  neces- 
sary than  for  him  to  make  up  his  mind,  and  if  he  agreed  . 
with  the  views  of  either  set  of  arbitrators  to  put  those  views, 
or  conclusions,  in  formal  shape  and  have  it  executed  by  the 
whole  or  a  majority  with  due  formality.  In  the  light  of  the 
conclusions  reported  to  Capt.  Hill,  and  the  forms  of  expres- 
sion employed  to  convey  them,  one  would  not  expect  either 
set  of  those  so  reporting  to  change  their  views  upon  the  sub- 
ject of  who  was  liable. 

Capt.  Hill,  apparently  thinking  that  as  chairman  of  the 
board  he  was  in  the  position  of  an  umpire,  prepared  and 
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signed  an  award,  or  report,  agreeing  with  those  of  the  arbi- 
trators who  reported  in  plaintiffs'  favour.  None  of  theae 
documents,  unless,  perhaps,  that  signed  by  Hill,  was  intended 
as  an  award,  and  he  of  course  could  not,  by  himself,  make 
one.  They  therefore  may  be  put  aside  as  of  no  bearing  in 
this  case  at  present;  but  even  if  they  were,  it  would  not 
affect  my  conclusion. 

When  it  was  discovered  that  there  was  in  fact  no  award  at 
all,  because  Hill  was  not  an  umpire,  steps  were  taken  to  bring 
the  arbitrators  together  again,  and  notice  was  given  accord- 
ingly. The  defendants'  nominees  failed  to  attend  the  meet- 
ing, and  thereupon  the  other  three  arbitrators  executed  an 
award  under  date  of  the  26th  January  last.  It  does  not  ap- 
pear that  any  extension  of  the  time  for  making  an  award 
was  made  by  the  arbitrators,  and  consequently  the  award  was 
made  out  of  time. 

The  parties  in  whose  favour  the  award  was  made  now  seek 
an  enlargement  of  the  time  for  making  it,  which  is  opposed 
on  several  grounds,  viz. :  that  I  had  no  power  to  enlarge ;  the 
time  had  expired  and  could  not  be  extended ;  the  defendants' 
nominees  did  not  attend  the  nleeting  at  which  the  award  was 
made,  and  that  circumstance  excluded  the  operation  of  the 
statute;  that  the  parties  had  not  acted  in  accordance  with 
the  terms  of  the  submission ;  and  while  it  was  a  matter  in  the 
discretion  of  the  Judge  hearing  the  application,  this  was  a 
case  where  the  discretion  to  enlarge  should  not  be  exercised. 

I  have  examined  a  great  many  cases  on  the  subject,  Eng- 
lish, Irish,  and  Ontario,  extending  over  a  great  many  years, 
and  shall  give  a  short  summary  of  the  principal  ones. 

In  Brown  v.  Collier  (1851),  20  L.  J.  Q.  B.  426,  two  terms 
had  elapsed  after  the  award,  yet  the  time  was  enlarged  by 
Wightman,  J.,  who  said :  "  It  seems  to  me  I  have  power  to 
enlarge  the  time,  and  for  this  purpose  it  is  immaterial  to 
consider  whether  the  present  award  be  a  nullity  or  not." 

In  McNeill  v.  McXeale  (1818),  13  Ir.  L.  R.  154,  there 
was  a  deed  of  submission,  but  an  award  had  not  been  made. 
The  time  had  elapsed,  and  the  application  was  for  an  enlarge- 
ment, which  was  opposed  on  the  ground  that  the  arbitrators 
had  power  to  enlarge  and  omitted  to  do  so.  The  defendant 
refused  to  consent  to  an  enlargement.  The  Court  granted  the 
motion  to  enlarge  the  time  for  making  the  award. 
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In  Johnson  v.  Collie,  24  L.  J.  Q.  B.  63,  the  arbitrators 
disagreed.  The  umpire,  after  a  certain  date,  was  authorized 
to  make  an  award  by  himself,  but  did  not  do  so.  There  was 
a  doubt  as  to  the  validity  of  his  appointment,  yet  Crompton, 
J.,  enlarged  the  time  for  the  umpire  to  make  an  award. 

In  Edwards  v.  Davies  (1854),  23  Li.  J.  Q.  B.  278,  the 
motion  to  enlarge  was  refused  for  two  reasons:  (1)  the  death 
of  one  of  the  parties  to  the  submission;  (2)  the  lapse  of 
time  before  the  application  was  made.  Coleridge,  J.,  was  of 
opinion  that  the  death  of  one  of  the  parties  raised  a  strong 
presumption  against  the  enlargement  because  in  nearly  all 
cases  it  created  an  inequality  as  to  the  remedy  for  enforcing 
an  award.  The  subject  matter  of  the  reference,  too,  had  some 
influence  with  him  in  that  connection. 

In  Watson  v.  Beaven  (1860),  8  W.  B.  612  (reported  in 
3  L.  T.  X.  S.  20,  sub  nom.  Watson  v.  Bennett),  the  award 
had  been  made  and  a  motion  to  set  it  aside  was  refused  on 
the  ground  that  the  award  was  a  nullity,  and  subsequently 
the  motion  was  made  to  enlarge  the  time.  Pollock,  C.B.,  said, 
"  We  think  the  rule  ought  to  be  absolute  to  extend  the  time 
on  payment  of  costs."    Martin,  B.,  concurred. 

Cockburn,  C.J.,  in  Ward  v.  The  Secretary  of  War  (1862), 
32  L.  J.  Q.  B.  54,  which  was  a  motion  to  discharge  an  order 
enlarging  the  time,  said :  "  It  is  difficult  to  see  for  what 
purpose  the  enactment  was  intended,  if  it  were  not  to  cure 
some  slip  of  an  arbitrator,  the  effect  of  which  had  been  to 
deprive  him  of  the  power  of  making  an  award." 

Blackburn,  J.,  said :  "  Possibly  it  may  be  contended  that 
the  present  award  will  stand  good4,  and  possibly  the  Court 
may  have  power  under  the  C.  L.  P.  Act,  1854,  to  remit  the 
matter  back,  but  that  is  not  the  present  question.  It  would 
seem  the  legislature  intended  that  it  should  be  in  the  power 
of  the  Court  or  a  Judge  in  their  discretion  to  enlarge  the 
time  for  making  an  award  where  the  arbitrator  had  the  power 
but  had  neglected  to  exercise  it."  He  also  referred  to  Parker 
v.  Smith,  15  Q.  B.  297,  in  which  there  was  a  submission  by 
deed,  and  the  Judge  enlarged  the  time  beyond  the  time  lim- 
ited originally  by  the  deed.  An  award  not  having  been  made, 
the  Court  of  Queen's  Bench  held  the  Judge's  enlargement 
was  valid. 

In  In  re  Warner  and  Powell's  Arbitration  (1866),  L.  R. 
3  Eq.  261,  the  arbitrators  under  a  submission  had  no  power 
to  extend  the  time  for  making  an  award,  and  madfc  one  after 
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the  time  specified  in  the  submission.  The  Court  enlarged  the 
time  and  remitted  the  matter  back  to  the  arbitrators  to  make 
an  award.  The  next  case  however  shews  that  the  latter  step 
was  not  necessary. 

Low  v.  Lee  (1868),  L.  R.  3  Q.  B.  404,  was  a  case  where  the 
submission  did  not  contain  a  limit  of  time,  and  the  statute 
governing  the  case  required  the  arbitrator  to  make  his  award 
within  three  months  after  he  had  entered  upon  the  reference. 
He  made  an  award  after  the  time  had  expired,  and  a  Judge 
afterwards  enlarged  the  time  to  a  subsequent  day ;  the  award 
was  taken  up  before  that  day  and  an  action  brought  upon  it. 
It  was  held  by  Blackburn,  Mellor  and  Lush,  JJ.,  that  the 
Judge  had  power  to  enlarge  after  the  award  was  made,  and 
that  the  effect  of  the  enlargement  was  the  same  as  if  it  had 
been  made  by  consent  of  the  parties,  viz.,  to  ratify  what  had 
been  previously  done  by  the  arbitrator  without  authority; 
and  that  the  award  was  therefore  valid. 

The  reasoning  in  the  case,  as  to  the  considerations  which 
should  govern  the  making  of  an  enlargement,  is  forceful  in 
relation  to  the  present  motion. 

In  re  Dare  Valley  Railway  Co  (1869),  L.  B.  4  Ch.  551, 
was  a  case  where  the  enlargement  was  refused,  because  of  the 
delay,  and  because  under  the  circumstances,  having  regard 
to  the  statute  in  question,  the  landowner  ought  not  to  be 
deprived  of  a  right  to  trial  by  jury* 

In  Denton  v.  Strong  (1874),  L.  B.  9  Q.  B.  117,  the  award 
was  to  be  made  within  three  months  from  the  date  of  the 
submission ;  the  arbitrator  had  no  power  to  extend  the  time  be- 
yond that.  The  award  was  not  made  within  the  three  months, 
within  a  week  or  so  after  it  was  made.  The  time  for  making 
the  award  was  by  a  Judge's  order,  extended  for  two  months. 
The  Court  (Blackburn,  Graham,  and  Archibald,  JJ.)  was 
moved  to  set  the  order  aside.  Blackburn,  J.,  for  the  Court 
said :  "  The  arbitrator  could  not  have  enlarged  the  time,  but 
there  can  be  no  doubt  that  a  Judge  can  enlarge  the  time  at  any 
time  under  sec.  15  of  the  C.  L.  P.  Act,  1854,  although  the 
parties  have  put  a  limit  to  the  time." 

May  v.  Harcourt  (1884),  13  Q.  B.  D.  688,  was  a  case 
where  the  time  for  making  the  award  was  limited  to  one 
month,  and  power  was  not  given  to  the  arbitrator  to  enlarge 
it.  The  award  was  made  after  the  month  expired.  It  was 
held  the  Court  had  power  subsequently  to  enlarge  the  time. 
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The  last  case  to  which  I  shall  refer  is  Knowles  &  Sons  v. 
Bolton  Corporation,  [1900]  2  Q.  B.  253.  The  case  arose 
under  sec.  180,  sub-sec.  9  of  the  Public  Health  Act  (1875), 
which  enacted  that  the  time  for  making  an  award  by  arbitra- 
tors or  an  umpire  under  that  Act  shall  not  in  any  case  be 
extended  beyond  the  period  of  two  months  from  the  date  of 
the  submission  to  arbitration,  or  the  date  of  the  reference  of 
the  matters  to  the  umpire  respectively.  It  was  held  that  the 
above  section  dealt  only  with  the  power  of  the  arbitrators 
or  umpire  to  extend  the  time,  and  did  not  affect  the  jurisdic- 
tion of  the  Court,  and  therefore  under  sec.  9  of  the  "Arbi- 
tration Act,  1889,"  the  Court  or  a  Judge  had  jurisdiction  to 
extend  the  time  for  making  an  award  under  the  Public 
Health  Act,  1875,  although  the  time  for  making  the  award 
had  expired.     The  Court  accordingly  extended  the  time. 

It  is  therefore  clear  that  I  have  the  undoubted  power  to 
enlarge  the  time  in  this  case.  Delay  has  been  regarded  as  a 
good  ground  for  refusing  to  enlarge,  but  it  has  no  place  in 
this  instance. 

I  do  not  conceive  that  I  am  called  upon  to  consider,  much 
less  determine,  whether  the  award  is  good  or  bad,  or  whether 
the  parties  may  seek  to  enforce  the  award  made  in  January 
or  proceed  to  obtain  a  new  one.  I  have  only  to  decide 
whether  there  are  circumstances  in  the  case  sufficient  to  in- 
duce me  to  decline  making  the  enlargement,  and  on  this 
point  I  can  only  say  I  have  been  unable  lo  find  them. 

The  parties  selected  their  own  tribunal;  they  shewed  a 
stern  determination  to  have  nothing  to  do  with  lawyers  or 
courts  of  law;  the  case  in  the  matter  of  evidence  appears  to 
have  been  exhausted;  every  available  argument  apparently 
was  used  on  behalf  of  both  parties;  the  arbitrators  were  ex- 
perienced, capable  men;  a  large  expenditure  was  incurred  in 
connection  with  the  arbitration,  and  under  these  circum- 
stances I  cannot  see  any  sufficient  reasons  for  taking  the 
matter  out  of  the  hands  of  their  own  specially  selected  tri- 
bunal, and  thus  rendering  useless  the  time  and  money  ex- 
pended in  the  investigation  before  it,  and  plunging  the  par- 
ties into  a  litigation  before  the  courts  they  were  so  anxious 
to  avoid,  which  might  last  for  years,  and  must  of  necessity 
involve  very  heavy  costs  as  well  as  great  loss  of  time.  If  the 
award  made  is  invalid  on  any  of  the  grounds  suggested,  the 
parties  have  a  remedy  open  to  them;  if  it  is  not,  they  have 
no  legal  ground  for  complaint. 
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A  number  of  accusations  are  made  against  Hill,  and  it 
was  sought  to  impeach  his  appointment.  The  attempts  in 
this  last  particular,  in  the  light  of  the  course  pursued  by  the 
defendants,  and  the  knowledge  they  suppose  they  had,  seem 
to  shew  the  stress  they  felt  they  were  under  in  their  endeavour 
to  make  a  case  against  him.  Their  remedy  was  to  revoke  the 
submission  as  to  Hill,  and  not  take  their  chances  of  a  favour- 
able award  from  him.  So  far  as  any  material  aspect  of  the 
present  motion  is  concerned,  the  attack  upon  Hill  has  failed. 
I  do  not  well  see  how  anything  he  may  have  said  can  affect 
the  award;  if  said  previously  he  may  for  good  cause  have 
changed  his  mind;  if  subsequently  it  cannot  be  regarded.  I 
do  not,  however,  attach  any  serious  importance  to  either  of 
these  aspects  in  the  view  I  take  of  the  law  and  the  facts 
before  me. 

Much  stress  was  laid  on  the  fact  that  the  defendant's 
nominees  did  not  attend  the  meeting  in  January.  It  has  not 
been  disclosed  why  they  did  not  attend.  If  it  was  because 
they  knew  the  time  had  expired,  it  would  have  been  but  fair 
to  have  notified  their  co-arbitrators  of  the  fact,  even  if  they 
were  not  obliged1  to  do  so;  if  they  had  done  so  an  enlarge- 
ment might  have  been  made,  or  the  others  might  have  stayed 
their  hands,  and  in  either  case  the  complications  which  have 
arisen  would  have  been  averted.  I  am  left  in  the  dark  as  to 
why  they  failed  to  attend ;  they  were  silent  at  the  time,  and 
they  still  remain  so,  on  that  subject. 

The  motion  will  prevail. 


NOVA  SCOTIA. 

March  26th,  1906. 

CHAMBER8. 

THE  NOVA  SCOTIA  CARRIAGE  CO.  v.  LOCKHART. 

Bills  of  Exchange — Return  of  Bill  to  Drawer  by  Payee — In- 
dorsement by  Payee  not  Essential. 

Application  at  chambers  to  set  asule  appearance,  an3 
for  final  judgment  under  0.  14.  The  action  was 
brought  upon  a  bill  of  exchange  drawn  by  plaintiff  upon, 
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and  accepted  by  defendant,  payable  to  the  order  of  the 
Union  Bank  of  Halifax.  The  note  was  dishonoured  and 
was  returned  to  the  drawer  by  the  payee,  but  without  in- 
dorsement. It  was  contended  for  defendant  that  plaintiff 
was  not  a  holder  in  due  course,  and  was  not  entitled  to  re- 
cover upon  the  bill  of  exchange  without  first  having  the  note 
indorsed  to  plaintiff.  For  the  defendant,  it  was  contended 
that  indorsement  was  not  necessary,  the  mere  delivery  of  the 
unpaid  bill  by  the  payee  to  the  drawer  being  sufficient  to 
enable  the  drawer  to  sue  in  his  capacity  of  drawer  against 
the  defendant  as  maker  upon  the  amended  contract  between 
defendant  and  drawer  that  the  bill  would  be  paid  to  the  payee 
at  maturity. 

T.  K.  Robertson,  in  support  of  the  motion. 

m 

H.  W.  Sangster,  contra. 

Longley,  J. : — I  think  the  order  for  judgment  should 
pass.  Forsyth  v.  Laurence,  7  R.  &  G.  148,  does  not  seeem  to 
me  in  point.  The  defendant  was  not  a  party  to  the  note,  as 
the  plaintiffs  are  in  this  case.  Nor  do  I  regard  Clayton  v. 
McDonald  as  governing  the  facts  in  this  case.  Many  essen- 
tial features  to  a  complete  case  were  wanting  in  the  affidavit 
relied  upon  there,  which  are  amply  supplied  in  this  case. 

The  contract  on  the  acceptance  of  the  note  was  that  the 
defendant  would  pay  the  amount  of  the  draft  at  the  Union 
Bank  of  Halifax,  at  Windsor.  If  he  had  paid  it  there  he 
would  have  been  free  from  further  pursuit,  but  he  did  not 
pay  it  there,  and  by  this  breach  I  think  he  became  liable  to 
the  drawers.  It  is  sworn  in  the  affidavits  that  the  dfcaft  was 
sent  to  Union  Bank  at  Windsor  merely  for  collection,  and 
that  after  its  dishonour  it  was  returned  to  the  drawers.  I 
think  that  the  mere  placing  in  the  draft  the  statement  "  pay 
to  the  order  of  the  Union  Bank  of  Halifax,"  does  not  neces- 
sitate the  indorsement  by  the  Union  Bank  so  far  as  the  origi- 
nal drawers  are  concerned,  when  it  was  handed  over  to  tne 
bank  merely  for  collection.  I  think  the  drawers  had  a  right 
to  receive  the  bill  from  the  bank  as  soon  as  it  was  dishonoured, 
and  thereby  became  the  lawful  holders  and  entitled  to  take 
action  against  the  acceptors.  The  day  after  the  note  was 
dishonoured  the  defendants  wrote  to  plaintiffs  explaining 
their  failure  to  pay,  and  asking  for  time,  and  this  is  some 
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indication  that  they  treated  the  plaintiffs  as  holders  after 
!  the  dishonour. 

The  definition  of  "  holder "  in  the  Bills  of  Exchange  Act, 
see.  2,  G.,  seems  to  me  to  refer  to  a  third  party,  and  not  to 
apply  to  the  original  drawer,  who  has  simply  made  his  draft 
payable  to  a  bank  for  the  purposes  of  collection.  He  cer- 
tainly could  not  be  regarded  as  a  "  holder"  until  a  breach  of 
the  contract  After  that  1  think  the  draft  properly  belongs 
to  him  when  returned  by  the  bank  who  has  failed  to  make 
the  collection. 

In  this  case,  also,  it  is  to  be  noted  that  the  agent  of  the 
Union  Bank  of  Halifax  at  Kentville,  in  which  branch  the 
draft  was  originally  deposited,  endorsed!  the  note  in  the 
usual  way  for  the  purposes  of  collection. 


NOVA  SCOTIA. 

Fraser,  J.  January  16th,  1906. 

mooney  v.  Mcdonald  .et  al. 

Judgment — Registration  against  L<md  in  which  Judgment 
Debtor  has  Interest — Prior  Unregistered  Assignment  not 
Affected. 

Motion  for  judgment. 

W.  A.  Henry,  for  plaintiff. 

J.  *M.  Davison,  for  the  Merchants  Bank  of  Canada. 

Fraser,  J. : — The  facts  in  this  case  are  not  disputed.  Dr. 
McDonald,  late  of  Sydney,  died  at  Halifax  on  the  21st  day  of 
October,  1900.  In  January,  1899,  he  made  his  will  appoint- 
ing his  brother,  the  Hon.  William  McDonald,  and  Daniel  Mc- 
Donald, two  of  the  defendants,  executors.  Letters  testament- 
ary were  granted  them  in  November  following  the  testator's 
death.  On  the  13th  of  November,  1900,  Daniel  McDonald 
executed  an  assignment  under  seal  to  the  plaintiff  of  all 
moneys  to  which  he  was  entitled  under  the  said  will.  Moneys 
belonging  to  the  estate  were  deposited  in  the  Union  Bank  of 
Halifax  at  Sydney.  Notice  of  the  assignment  to  the  plain- 
tiff was  given  to  the  said  bank  in  May,  1901.  On  the  12th 
of  June  following,  an  order  was  granted  by  the  Chief  Jus- 
tice appointing  the  Eastern  Trust  Company    of  Halifax    to 


mooney  1?.  Mcdonald  et  al.  79 

receive  the  interest  of  Daniel  McDonald?  in  the  personal  es- 
tate of  the  testator,  with  all  moneys  to  which  Daniel  Mc- 
Donald was  entitled  under  the  will.  On  the  18th  of  the 
same  month  the  trust  company  was  continued,  as  such  re- 
ceiver, and  notice  of  both  orders  was  given  to  the  Union  Bank 
of  Sydney  on  the  28th  day  of  the  same  month.  The  orders 
were  granted  on  the  application  of  the  Merchants  Bank  of 
Canada,  one  of  the  defendants,  in  a  suit  in  which  they  re- 
covered judgment  against  Daniel  McDonald.  The'  money 
referred  to  in  said  orders  has  not  been  paid  out  and  both  the 
Union  Bank  and  the  Merchants  Bank  are  joined  as  defend- 
ants with  the  executors  in  this  suit  On  the  2nd  of  Feb- 
ruary, 1896,  the  Merchants  Bank  recovered  the  judgment 
referred  to  against  Daniel  McDonald!  for.  $1,599.05  debt  and 
costs,  which  is  still  unsatisfied.  This  judgment  was  not 
registered  in  the  county  of  Cape  Breton  till  the  11th  day 
of  March,  1901.  At  that  date  the  plaintiff  had  not  regis- 
tered her  assignment  nor  had  the  Merchants  Bank  know- 
ledge that  she  held  such  assignment.  The  material  part  of 
the  will  is  "I  direct  my  executors  to  divide  the  remaining 
two-third's  of  the  real  estate  and  all  the  remaining  personal 
property,  including  mortgages,  bills  of  sale,  judgments, 
notes,  &c,  among  my  mother,  brothers,  and-  sisters  equally, 
excepting  my  brother  Donald,  who  resides  in  Essex,  in  the 
State  of  Massachusetts."  Daniel  McDonald  was  one  of  his 
brothers.  At  the  time  the  judgment  referred  to  was  regis- 
tered all  the  real  estate  belonging  to  the  testator  had  not  been 
sold.  The  defendant  banks  claim,  or  at  least  the  Merchants 
Bank  does,  that  the  recorded  judgment  bound  all  the  inter- 
est of  Daniel  McDonald  under  his  brother's  will.  The  plain- 
tiff contends  that  at  the  time  the  judgment  was  recorded 
there  was  nothing  to  bind,  as  the  judgment  debtor  had  con- 
veyed all  his  rights  for  valuable  consideration  to  the  plain- 
tiff, and  further  that  under  the  will  there  was  no  interest 
that  could  be  bound,  because  the  interest  was  personal  and 
not  real,  as  on  the  death  of  the  testator  it  was  on  the  proper 
construction  of  the  will  converted  into  money.  I  think  if 
no  assignment  had  been  made  the  judgment  when  registered 
would  have  bound  all  interest  Daniel  McDonald  took  under 
the  will. 

In  Lacy  v.  Hill,  L.  R.  19  Equity,  at  page  350,  Jessel, 
M.  R.,  says:  "In  this  Court  a  person  entitled1  to  a  share  of 
the  proceeds  of  the  sale  of  lands  has  an  interest  in  the  land 
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itself  before  sale.  An  interest  in  the  proceeds  of  land  sold 
is  an  interest  in  lands  in  contradistinction  to  an  estate  in 
lands:"  In  re  Thomas,  34  Ch.  D.  172.  Before  the  judg- 
ment was  recorded  all  the  land  belonging  to  the  testator  had 
not  been  sold.  Unless,  however,  the  registry  laws  have 
altered  the  well  established  rule  that  an  execution  creditor 
takes  only  what  his  debtor  possesses  subject  to  all  such 
charges,  liens  and  equities  as  the  same  was  subject  to  in  the 
hands  of  his  debtor,  the  plaintiff  is  entitled  to  succeed.  A 
judgment  creditor  is  not  on  the  same  footing  as  a  purchaser 
for  value.  Sec.  6,  chap.  124  R.  S.,  5th  series,  and  sec.  4, 
chap.  170,  R.  S.  of  N.  S.,  are  in  effect  the  same.  The  lat- 
ter section  enacts:  A  registered  judgment  shall  bind'  the 
interest  of  any  person  beneficially  interested  in  lands  held 
in  trust  for  him,  and  the  same  may  be  taken  in  execution  for 
the  payment  of  his  debts  in  the  same  manner  as  if  such 
person  were  seized  or  possessed  of  such  lands.  To  this  may 
be  added,  as  it  must  be,  sub-sec.  12  of  sec.  23  of  the  Inter- 
pretation Act,  which  defines  land,  real  estate,  &c.,  making  the 
expressions  land,  lands,  real  estate  or  real  property  include 
lands,  tenements,  hereditaments,  and  all  rights  thereto  and 
interests  therein.  Section  16,  chap.  137,  R.  S.  of  X.  S.,  re- 
ferring to  the  effect  of  registry  of  judgments:  "A  judg- 
ment, a  certificate  of  which  is  registered  in  the  manner  by 
this  Act  provided  in  the  registry  of  any  district  shall,  from 
the  date  of  such  registry,  bind  and  be  a  charge  upon  the  land 
within  the  district  of  any  person  against  whom  such  judg- 
ment was  recovered,  whether  such  land  was  acquired  before 
or  after  the  registering  of  such  certificate  as  effectually  and 
to  the  same  extent  as  a  registered  mortgage  upon  such  land 
of  the  same  amount  as  the  amount  of  such  judgment." 

Do  the  combined  effects  of  those  enactments  change  the 
rule  that  the  judgment  creditor  takes  only  what  the  credi- 
tor possesses,  and  as  a  result  the  plaintiff  by  not  registering 
her  assignment  previous  to  the  registration  of  the  judgment 
against  Daniel  McDonald,  is  not  entitled  to  recover?  A 
number  of  cases  have  been  decided  on  our  registry  law,  but 
none  of  them  I  think  directly  on  the  point  at  issue  in  this 
case.  In  Oxl ey  v.  Culton,  32  X.  S.  R.  256,  the  mortgage 
was  taken  in  the  name  of  the  brother,  but  the  monev  be- 
longed  to  his  sister,  and  it  was  decided  that  his  judgment 
creditors  were  not  entitled  to  the  money.  Tn  Sissiboo  v. 
Carrier  Lane  Company  my  brother  Graham  has  decided  that 
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the  fftct  that  property  standing  in  the  name  of  a  Mr.  Bur- 
rell,  purchased  by  the  money  of  a  company  of  which  he 
was  the  manager,  could  not  under  a  judgment  registered 
against  him,  be  taken  by  his  creditors.  A  deed  was  made 
by  him  to  the  company,  but  it  was  not  recorded  before  the 
judgment  was  registered.  There  is  no  contention  here  that 
the  assignment  to  the  plaintiff  was  not  bona  fide,  and  for 
valuable  consideration.  I  think  that  at  the  time  the  judg- 
ment was  recorded  Daniel  McDonald  had  no  interest  under 
the  will  in  land,  or  any  other  property  that  could  be  bound. 
To  so  bind,  I  think  our  registry  laws  should  in  effect  affirm 
that  any  judgment  when  registered  should  bind  all  the  in* 
terest  in  land  owned  by  the  judgment  debtor  existing  at  the 
time  of  registry,  including  all  the  rights  of  all  bona  fide  un- 
registered claims  arising  by  sale  held  by  any  person  or  per- 
sons in  said  lands,  as  well  as  equitable  rights  to  which  any 
person  or  persons  were  entitled.  This  I  am  of  opinion  is  not 
the  effect  of  our  registry  laws.  The  plaintiff  is  entitled  to 
judgment  with  costs. 


NOVA  SCOTIA. 

May  8th,  1906. 

LONGLEY,  J. 

In  re  PORT  HOOD  COAL  COMPANY. 

Company — Winding-up  Act — Calling  Meeting  to  Approve  of 

Arrangement  with  Bondholders. 

The  Port  Hood  Coal  Company  was  in  liquidation,  anfl  an 
application  was  made  on  behalf  of  certain  bondholders  to 
call  a  meeting  of  the  bondholders  and  of  the  preferred  share- 
holders and  of  the  ordinary  shareholders  to  approve  of  a 
scheme  of  arrangement,  with  the  company,  under  s.  3  of  the 
Winding-up  Act  of  1899. 

The  Court  ordered  that  the  liquidator  convene  separate 
meetings  (1)  of  the  bondholders,  (2)  of  the  holders  of  pre- 
ferred shares,  and  (3)  of  the  holders  of  common  shares,  and 
that  fourteen  days'  notice  be  given  of  such  meetings  by  ad- 
vertisement in  newspapers  published  in  Halifax,  Montreal, 
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Quebec,  St.  John,  N.B.,  and  St.  Johns,  Newfoundland,  and 
that  J.  C.  Mackintosh  be  chairman  of  the  meeting  of  bond- 
holders and  6.  H.  Faulkner  of  the  meeting  of  preferred 
shareholders. 

The  application  was  to  approve  of  a  scheme  of  arrange- 
ment under  s.  3  of  the  Winding-up  Amendment  Act  of  1899. 
The  bonds  were  payable  to  bearer  and  the  trust  deed  con- 
tained a  clause  whereby  the  majority  could  bind  the  mi- 
nority. 
» 

James  Terrell,  for  the  bondholders. 


NOVA  SCOTIA. 

January  6th,  1906. 
full  court. 

peppet  v.  Mcdonald. 

Assignment  for  Creditors — Preference  of  Assignee — Laches 
— Delay — Assignor  Setting  up  his  Own  Fraud. 

Appeal  by  the  plaintiff  from  the  judgment  at  the  trial. 

J.  B.  Kenny,  for  appellant. 

0.  A.  R.  Rowlings,  for  respondent. 

The  judgment  of  the  Court  (Townshend,  Fraser,  Rus- 
sell, and  Longley,  JJ.),  was  delivered  by  Townshend, 
J. :  —  This  is  an  action  to  set  aside  a  deed  of  as- 
signment made  by  defendant  Ronald  R.  McDonald  to  the 
defendant  Michael  A.  McDonald  for  the  general  benefit  of  his 
creditors.  The  deed  contained  a  preference  of  $402  in 
favour  of  the  assignee,  Michael  A.  ^McDonald,  and  on  this 
ground  is  claimed  to  be  fraudulent  and  void  against  credi- 
tors under  the  statute  of  Elizabeth.  The  deed  was  made  on 
30th  October,  1890,  and  this  action  was  not  commenced 
until  13th  May,  1898,  and  was  not  brought  to  trial 
until  April,  1905,  fifteen  years  nearly  after  the  assignment, 
without  any  explanation  of  the  delay.       In  the  meantime, 
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defendant  Michael  A.  McDonald,  on  21st  October,  1900,  died, 
so  that  we  have  no  testimony  from  him  in  respect  to  the 
matter  at  issue. 

In  an  equitable  action  of  this  kind  in  which  the  plaintiff 
seeks  relief  on  the  ground  of  fraud,  the  Court  under  any 
circumstances  would'  regard  the  plaintiff's  proceedings  with 
some  suspicion,  more  especially  the  delay  in  commencing  the 
suit,  and  the  long  delay  unexplained  in  bringing  it  to  trial, 
and  neglect  to  do  so  until  the  death  of  the  principal  party 
concerned.  Acting  on  the  maxim  "  aequitas  subvenit  vigilan- 
tibus  non  dormientibus,"  no  Court  would  lend  its  assistance 
without  seeing  some  clear  and  reasonable  explanation.  But 
when  we  read  the  evidence  on  which  plaintiff  relies,  I 
think  more  is  unnecessary  to  shew  that  this  action  should  not 
be  maintained.  The  defendant  Ronald,  the  assignor,  makes 
no  defence,  and  is  put  in  the  witness  box  by  plaintiff  to 
establish  his  own  fraud,  not  apparently  adversely  to  the  plain- 
tiff, but  with  the  evident  purpose  of  assisting  him,  willingly 
giving  testimony  to  prove  that  the  transaction  between  him 
and  the  deceased  Michael  was  a  fraud,  and  a  scheme  to  defeat 
'his  other  creditors,  that  is  to  say,  this  defendant,  Ronald, 
who  at  the  time  he  made  the  assignment  had  sworn  that  the 
amount  therein  stated  was  honestly  and  justly  due  to  tne 
assignee  Michael,  now  enters  the  witness  box  and  on  his  oath 
undertakes  to  say  this  was  false  and  untrue.  Surely  there 
never  could  be  a»  stronger  case  for  the  application  of  another 
legal  maxim,  "allegans  suam  turpitudinem  non  est  audien- 
dus."  Moreover  his  testimony,  if  not  otherwise  objectionable, 
is  entirely  uncorroborated,  and  in  view  of  the  cases  referred  to 
in  the  decision  below,  as  well  as  our  own  statute,  cannot  pre- 
vail. 

In  any  view  I  should  hold,  as  apparently  was  held  by  the 
trial  Judge,  that  his  evidence  was  utterly  unworthy  of  belief. 
When  this  defendant's  testimony  is  set  aside,  the  plaintiff 
has  failed  to  prove  his  case.  As  pointed  out,  not  being  a 
party  to  the  deed  of  assignment,  he  is  not  entitled  to  any 
accounting  for  what  was  done  under  it.  I  have  nothing  more 
to  add  to  what  is  stated  in  the  decision  of  the  Judge  below, 
and  agree  with  him  that  this  action  should  be  dismissed  with 
costs. 
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NOVA  SCOTIA. 

Meagher,  J.  March  1st,  1906. 

Mclaughlin  carriage  co.  v.  border. 

Practice  —  Pleading  —  Indefinite  Averments  —  Set-off  — 

Counterclaim. 

Motion  to  strike  out  defence. 
\V.  F.  O'Connor,  for  plaintiff. 
J.  A.  Kenny,  for  defendant. 

Meagher,  J.: — The  defence  is  attacked  on  motion  as 
false,  etc.,  and  paragraphs  1,  2,  3,  5,  and  G  as  embarrassing, 
etc. 

The  defence  is  pleaded  in  an  unusual  form,  and  the  para- 
graphs mentioned  above  conclude,  after  setting  out  one  or 
more  alleged  facts,  with  an  averment  that  he  is  not  indebted, 
thus  denying  generally  by  way  of  a  conclusion  of  law  the 
allegations  in  the  statement  of  claim,  and  failing  to  deal 
specifically  with  each  fact  as  the  rules  require.  Omitting  the 
phrase  "  he  is  not  indebted,"  they  might  perhaps,  with  some 
additional  averments,  be  permitted  to  stand;  but  with  this 
averment  they  offend  against  the  rules,  apart  from  their  in- 
sufficiency in  other  particulars.  They  are  embarrassing  and 
in  contravention  of  the  rule  which  requires  a  defence  to  an- 
swer the  point  of  substance.  Moreover,  one  cannot  say  with 
any  measure  of  certainty  on  what  agreement,  contract  or 
course  of  dealing  the  defendant  relies.  There  is  no  aver- 
ment of  any  term  of  any  contract  or  agreement,  or  course  of 
dealing,  on  which  the  claims  he  sets  up  are  alleged  to  be 
based,  or  out  of  which  thev  are  said  to  have  arisen. 

The  7th  defence  to  the  jurisdiction  is  obviously  false.  He 
admits  bv  his  defence,  as  well  as  bv  his  affidavit,  that  certain 
items  are  due  from  him  to  the  plaintiffs;  the  aggregate  of 
which  brings  the  case  within  the  jurisdiction,  and  his  only 
answer  thereto  is  an  alleged  set-off.  The  third  paragraph  is 
meaningless ;  he  is  not  sued  for  the  price  of  the  nine  carriages, 
but  only  for  the  interest  after  the  lapse  of  six  months  under 
his  written  contract ;  assuming,  however,  that  he  was  sued  for 
the  price,  the  paragraph  is  open  to  the  objection  mentioned. 

As  to  paragraph  4,  it  is  only  attacked  as  false,  etc.  He 
has  sworn  to  its  truth,  and  although  the  proof  against  him 
under  his  own  hand  is  very  strong,  I  cannot  disturb  that 
defence. 
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The  set-off  is  attacked  mainly  because  it  doe6  not  set 
forth  sufficient  facts  to  shew  that  the  matters  relied  on  con- 
stitute a  set-off.  It  does  not  shew  the  facts  out  of  which  it 
arose.  The  defendant  on  the  motion  asked  leave  to  amend, 
and  plead  it  by  way  of  counterclaim.  I  shall  grant  the  de- 
sired leave.  The  present  set-off  being  defectively  pleaded, 
the  leave  to  plead  a  counterclaim  is  given  upon  the  condi- 
tion that  the  set-off,  as  such,  is  abandoned.  There  is  no 
occasion,  and  it  would  only  create  unnecessary  expense,  to 
permit  it  to  be  pleaded  both  by  way  of  set-off  and  counter- 
claim. 

An  order  will  pass  accordingly. 


NOVA  SCOTIA. 

Meagher,  J.  March  9th,  1906. 

Mclaughlin  carriage  co.  v.  borden. 

Practice — Pleading — A  mendment — Costs. 

Meagher,  J.,  having  ordered  certain  paragraphs  of  the 
defence  to  be  struck  out  as  false  and  others  as  embarrassing, 
and  the  set-off  as  not  being  pleadable  as  a  set-off,  application 
was  made  to  amend  by  pleading  the  same  facts  in  a  different 
form  and  pleading  the  set-off  in  the  form  of  a  counterclaim. 

W.  P.  O'Connor,  for  plaintiffs. 
J.  B.  Kenny,  for  defendant. 

Meagher,  J.: — The  controversy  over  paragraph  1  of 
the  defence  is  at  an  end  and  no  necessity  exists  for  amending 
it.  It  was,  however,  irregularly  pleaded  and  will  be  struck 
out,  but  without  any  costs  as  to  its  disposition. 

The  defendant,  as  I  read  his  affidavit  in  the  light  of  Law- 
lor's,  and1  the  terms  of  paragraph  2.  admits  the  facts  in  Law- 
lor's  affidavit  as  to  it.  I  therefore  decline  to  allow  anv 
amendment  as  to  either  of  these.  The  dispute,  if  any,  under 
paragraph  2,  is  too  insignificant  at  any  rate  to  be  the  subject 
of  an  amendment  under  the  circumstances,  and  at  this  late 
stage  in  the  light  of  the  facts. 

Paragraphs  3,  5,  and  6  will  be  struck  out  on  the  ground 
that  they  are  embarrassing,  plead  conclusions  of  law  without 
alleging  the  necessary  facts  in  that  behalf,  and  do  not  answer 
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any  point  of  substance  and  were  irregularly  pleaded.  Para- 
graph 7  will  be  set  aside  on  the  ground  already  stated,  and 
no  amendment  will  be  allowed  on  that  subject.  The  set-off 
will  also  be  struck  out,  because  it  does  not  disclose  proper 
matter  of  set-off,  nor  sufficient  facts  to  constitute  a  set-off, 
is  embarrassing  and  irregularly  pleaded. 

The  defendant  will  have  leave  to  amend  and  plead  anew, 
in  respect  to  the  matter  referred  to  in  paragraphs  3,  5,  and  6, 
and  to  amend  paragraph  4.  He  will  also  have  leave  to  amend 
and  plead  by  way  of  counterclaim  the  matter  referred  to  in 
his  said  set-off,  but  he  is  not  at  liberty  to  plead  a  set-off. 

Such  amendments  as  he  may  desire  to  make  under  the 
foregoing,  including  the  counterclaim,  must  be  served  within 
ten  days  from  the  date  of  the  order  herein. 

The  costs  of  the  motion  in  respect  to  the  attack  on  the 
defence  and  set-off  which  has  succeeded,  are  given  to  the 
plaintiff  in  respect  to  paragraphs  2,  3,  5,  6,  7,  and  the  set-off. 
So  much  of  the  affidavit  of  Lawlor  as  relates  to  the  falsity 
of  the  defence,  except  in  regard  to  paragraph  7,  will  not  be 
taxed,  for  I  do  not  see  any  controlling  reason  for  making  any 
order  as  to  costs  upon  that  part  of  the  motion  which  failed 
to  establish  the  falsity  of  the  defence.  It  formed  but  a  sub- 
ordinate incident  of  the  motion;  but  as  both  affidavits  dealt 
at  length  with  that  branch,  it  will,  I  suppose,  be  but  fair 
to  order  that  the  costs  of  so  much  of  the  respective  affidavits, 
apart  from  paragraph  7,  as  dealt  with  the  falsity  of  the  de- 
fence, shall  be  costs  in  the  cause. 

If  any  additional  costs  are  occasioned  by  the  amendment 
to  be  made  of  paragraph  4,  or  otherwise  hereunder,  the  de- 
fendant must  pay  them.  I  mean  any  costs  thrown  away 
through  that  step. 


NOVA  SCOTIA. 

Russell,  J.  April  3rd,  1906. 

Mclaughlin  carriage  co.  v.  bordex. 

Practice — Pleading — Striking  out  Pleas  as  False.  ' 

This  was  an  application  made  on  affidavits  already  on  file 
to  strike  out  certain  pleas  as  false.     Defendant  agreed  be- 
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fore  motion  to  strike  out  paragraph  8,  and  the  motion  was 
made  as  above  stated. 

W.  P.  O'Connor,  for  plaintiffs. 
J.  B.  Kenny,  for  defendant. 

« 

Bussell,  J.: — I  think  that  applications  to  strike  out 
pleadings  should  not  be  encouraged  farther  than  they  are 
really  necessary  to  bring  about  a  fair  and  economical  trial. 
In  this  case  one  application  has  already  been  allowed.  It  is 
now  complained  that  the  pleadings  are  still  objectionable.  As 
to  the  first  objection,  I  understand  it  to  be  that  defendant 
says  he  did  not  order  the  goods  for  the  interest  upon  which 
he  is  charged,  while  an  order  is  produced  under  his  hand. 
But  this  does  not  prove  that  he  ordered  them.  The  document 
may  be  variously  explained  or  explained  away.  The  plain- 
tiff^ object  in  wishing  this  plea  struck  out  seems  to  be  to 
dispense  with  the  necessity  of  proving  the  writing,  but  there 
is  another  method  of  obtaining  this  result,  which  is  exactly 
appropriate. 

Paragraph  8  will  be  struck  out  without  costs  and  the  ap- 
plication as  respects  the  other  paragraphs  attacked  will  be  re- 
fused with  costs  to  the  defendant,  to  be  set  off  in  the  event 
of  plaintiffs'  success. 


NOVA  SCOTIA. 

Graham,  J.  April  26th,  1906. 

CAIBNS  et  al.  v.  MUEEAY  et  al.* 

Trust — Trustee  Limitation  Act — Life  Tenant — Income. 

Application  on  the  part  of  the  defendants  to  vary  the 
supplemental  report  of  the  referee,  and  when  so  varied  to 
confirm  the  report. 

H.  Mclnnes,  for  plaintiffs. 

W.  B.  A.  Bitchie,  K.C.,  for  defendants. 

Graham,  E. J. : — In  order  to  deal  with  the  application  it 
is,  necessary  to  Tefer  to  the  statute  of  limitations  in  respect  to 
trustees:  E.  S.  (1900)  ch.  167,  sec.  26. 

♦  For  a  full  statement  of  the  facts,  see  the  case  as  reported  in 
37  N.  S.  R.  451. 
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The  corresponding  provision  has  been  frequently  con- 
sidered in  England.  In  Howe  v.  Earl  of  Winterton,  [1896] 
2  Ch.  640,  Landley,  L. J.,  says :    "  The  short  effect  of  section 

8  appears  to  me  to  be,  that  except  in  three  specified  cases 
(namely,  fraud,  retention  by  a  trustee  of  trust  money,  when 
an  action  is  commenced  against  him,  and  conversion  of  trust 
money  to  his  own  use),  a  trustee  "who  has  committed  a  breach 
of  trust  is  entitled  to  the  protection  of  the  several  statutes 
of  limitation,  as  if  actions  and  suits  for  breach  of  trust  were 
enumerated  in  them."  There  is,  however,  this  qualification 
contained1  in  the  provision,  namely,  that  "it  shall  not  begin 
to  run  against  any  beneficiary  unless  and  until  the  interest 
of  such  beneficiary  becomes  an  interest  in  possession."  If 
there  is  a  loss  to  the  estate,  say  through  a  breach  of  trust  on 
the  part  of  the  trustee  (not  coming  within  any  of  the  three 
exceptions  of  course),  the  statute  does  not  apply  as  against 
a  remainderman,  but  it  does  apply  as  against  the  person  hav- 
ing the  life  interest  when  you  come  to  compute  the  income. 
Collins  v.    Wade,    [1896]    1    Ir.    347;   Want   v.   Complain, 

9  T.  L.  E.  254.  The  plaintiffs,  or  some  of  them,  are  claim- 
ing as  beneficiaries  in  remainder.  Caroline's  life  estate  now 
having  terminated,  they  also  claim  in  respect  to  income, 
which  they  say  should  have  been  paid  to  them  since  her  death ; 
and  they  are  also  claiming  under  Caroline,  as  her  represen- 
tatives, income  which  they  say  ought  to  have  been  paid  to 
her  during  her  lifetime.  The  action  was  brought  the  4th 
dav  of  October,  1903. 

The  plaintiffs  relied  solely  on  the  inventory  filed  in  the 
Court  as  an  admission  of  the  assets  therein  mentioned. 
There  is  a  sum  of  £1,502  ($5,847.79  in  Canadian  currency) 
(subject  to  what  I  shall  have  to  say  presently  as  to  20  shares 
in  the  Halifax  Fire  Insurance  Company),  contained  in  that 
inventor}',  and  there  is  no  proof  that  the  late  Antoinette 
Xordbeck  ever  actually  received  that  portion  of  the  estate, 
or  if  she  did  receive  it,  that  she  converted  it  to  her  own  use. 
Since  the  4th  of  October,  1901,  six  years  before  the  date  of 
the  action,  indeed  for  seventeen  years  before  action,  as  far 
Lack  in  fact  as  the  books  kept  by  her  and  in  evidence  extend, 
Antoinette  Xordbeck  received  no  income  in  respect  to  thai 
sum,  nor  is  it  claimed  that  her  representatives  received  any 
since  her  death.  There  is  an  item  of  income — some  vears 
amounting  to  $40,  some  years  a  trifle  more  and  some  years 
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less,  yielded  by  20  shares  in  the  Halifax  Fire  Insurance  Com- 
pany, and  that  being  in  her  accounts  may  I  think  be  treated 
as  a  portion  of  the  £1,502  reinvested,  but  it  does  not  affect 
the  result. 

In  respect  to  income  then  on  the  £1,502,  less  the  income 
on  those  20  shares,  the  statute  of  limitations  bars  the  breach 
of  trust,  if  any,  by  which  that  sum  was  not  realized,  or  was 
lost  to  the  estate.  The  referee  has  thought  that  the  effect  of 
the  judgment  was  that  for  no  purpose  could  this  sum  of  £1,502 
be  eliminated.  1  have  endeavoured  to  shew  that  while  it 
cannot  as  against  the  remainderman,  it  may  be  eliminated 
as  against  the  person  having  the  life  interest  by  reason  of 
the  statute,  when  it  is  sought  to  charge  the  trustee  in  respect 
to  income.  He  was  directed  to  inquire  both  concerning 
principal  and  interest.  The  referee  has  proved  that  she  re- 
ceived the  whole  income  of  the  estate;  that  possibly  includes 
this  £1.502 ;  but  if  he  means  that,  he  must  mean  that  he  is 
obliged  to  hold  as  a  matter  of  law  that  she  received  it.  She 
did  not  in  fact  receive  income  from  that  source,  and  there  is 
nothing  which  estops  her  from  saying  so.  The  theory  is  that 
from  the  admission  in  the  inventory  she  must  be  held  to  have 
actually  received  that  sum  of  £1,502,  and  that  it  must  be 
considered  in  her  possession  for  the  benefit  of  the  cestui 
que  trust  until  the  trustee  duly  discharges  herself.  That  was 
the  law  before  the  statute  of  limitations.  Now  if  it  is  lost, 
even  through  any  breach  of  trust  (not  fraudulently  con- 
stituting a  conversion),  the  trustee  is  not  to  be  held  respon- 
sible if  the  breach  of  trust  took  place  six  years  before  action. 

There  is  no  evidence  that  she  converted  the  principal 
sum  to  her  own  use,  and  if  there  was  any -breach  of  trust 
whereby  it  was  lost  to  the  estate,  the  evidence  shews  that  it 
must  have  taken  place  more  than  six  years  before  action. 
There  are  ways  in  which  it  may  have  been  lost,  other  than  by 
a  conversion  to  her  own  use.  I  refer  to  what  Kekewich,  J., 
said  in  Howe  v.  Earl  of  Winterton,[1896]  2  Ch.  632.  Forty- 
one  years  is  a  long  time.  She  may  have  lost  it  from  poor 
investments,  as  the  loss  occurred  on  the  Benett  security.  She 
may  never  have  actually  received  the  sum  at  all.  There 
may  be  a  presumption  from  the  inventory  that  she  should 
have  got  it  in,  and  that  prima  facie  there  was  a  breach  of 
trust,  but  there  is  no  admission  that  she  actually  did  get  it  in. 
That  would  be  a  fact  taking  place  after  the  inventory  was 
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made.     Williams  on  Executors,  10th  ed.,  page  1292,  1590; 
Giles  v.  Dyson,  1  Starkie  32 ;  Williams  v.  Innis,  1  Camp.  364. 

There  is  a  difference  in  view  of  the  statutes  of  limitations 
whether  there  was  the  mere  breach  of  trust  in  not  getting  it 
in,  and  whether  she  actually  received  it.  Because  if  she  did 
not  receive  it,  she  could  not  have  converted  it.  The 
referee  has  found  that  "there  is  no  evidence  that  she  acted 
otherwise  than  honestly,  and  reasonably,  or  that  she  com- 
mitted any  fraud,  or  fraudulent  breach  of  trust"  There  is 
a  presumption  against  fraud  or  a  conversion  to  her  own  use, 
such  as  the  statute  means.  In  my  opinion  on  the  evidence 
this  sum  must  have  been  lost  to  the  estate  in  some  other  way 
than  by  a  conversion  of  it  to  her  own  use. 

I  think  that  in  the  circumstances  of  this  case,  the  burden 
is  on  the  plaintiffs  to  shew  that  the  trustee  converted  this  sum 
to  her  own  use.  Of  course,  as  a  matter  of  pleading  they 
started  out  to  shew  that  "she  used  the  trust  funds  as  her 
own." 

The  statute  is  this :  "  In  any  action  or  other  proceeding 
against  a  trustee,  except  when  the  claim  is  founded  upon  any 
fraud,  etc.,  or  is  to  recover  trust  property  previously  received 
by  the  trustee,  and  converted  to  his  own  use." 

I  think  the  authorities  tend  to  shew  that  the  burden  is  on 
the  plaintiffs.  In  the  case  of  In  re  Page  Jones  v.  Morgan, 
[1893]  1  Ch.  304,  North,  J.,  said:  "  The  plaintiff  addirced 
no  evidence  to  shew  that  the  defendant  'Morgan  still  retains 
any  part  of  the  trust  fund,  or  that  he  has  converted  any  part 
of  it  to  his  own  use." 

In  In  re  Gurney,  [1893]  1  Ch.  593,  Romer,  J.,  said:  "The 
section,  therefore,  does  apply  to  this  action  unless  the  plain- 
tiff shews  that  her  claim  is  one  of  the  excepted  claims.  I 
turn  to  the  exceptions  to  see  whether  this  particular  claim 
by  the  plaintiff  is,  or  is  not,  excepted."  In  Lewin  on  Trusts, 
1904  ed.,  page  1121,  it  is  said :  "  If  the  plaintiff  brings  his 
case  within  one  of  these  three  exceptions  the  old  law  will 
still  apply,  if  not,  the  section  will  take  effect." 

In  Howe  v.  Earl  WinterTon,  [1896]  2  Ch.  631,  Keke- 
wich,  J.,  said :  "  It  appears  to  me  that  he  (the  plaintiff)  has 
not  pleaded  that  there  are  moneys  now  in  his  (the  defen- 
dant's) hands,  or  were  at  the  date  of  the  writ,  in  the  sense  of 
still  being  retained  by  the  trustee." 
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I  think  the  referee  has  made  the  same  mistake  as  to  in- 
come of  Caroline,  as  was  made  by  the  Vice-Chancellor  in  Col- 
lings  v.  Wade,  [1896]  1  Ir.  347.  Fitzgibbon,  L.J.,  at 
page  350,  said :  "  The  Vice-Chancellor  has  held,  how- 
ever, that  the  section  only  bars  the  right  of  Mrs. 
Collings  to  recover  more  than  six  years'  arrears  of  the 
income  prior  to  the  commencement  of  the  action,  and 
that  each  sale  charged  against  the  trustees  creates  a  separate 
cause  of  action  as  would  have  been  the  case  if  the  capital  was 
still  duly  invested  and  the  income  had  been  received,  but  with- 
held by  the  trustees.  We  cannot  concur  in  this  view — in  other 
words,  her  whole  claim  is  barred  as  against  Wade.  Further- 
more, we  think  each  sale  of  interests  cannot  be  treated  as 
creating  a  fresh  cause  of  action  against  a  trustee  without 
taking  away  the  very  relief  which  the  section  expressly  gave." 

The  effect  of  this  judgment  is  to  wipe  out  all  income  pre- 
viously to  the  date  of  Caroline's  death.  The  sum  of  $900, 
allowed  for  her  maintenance,  absorbed  all  which  is  not  barred 
by  reason  of  the  statute.  The  income  from  the  Halifax  Fire 
Insurance  shares  is  not  sufficient  to  affect  the  result.  The 
item  of  $182.33  in  the  referee's  report  is  to  be  deducted  from 
the  income. 

In  respect  to  the  period  subsequently  to  Caroline's  death 
the  income,  and  also  in  respect  to  the  principal  sum  for 
reasons  I  have  indicated,  namely,  the  persons  interested  in 
the  remainder  not  being  barred  by  the  statute,  there  will  be 
no  change  in  the  report. 

With  these  variations  in  the  report,  it  will  be  confirmed. 
Costs  reserved. 


NOVA  SCOTIA. 

Gkaham,  E.J.  May  1st,  1906. 

MORTON  v.  MILLER. 

Trust — Taking  A ccoun is — Com  missio n — Costs. 

Appeal  by  defendant  from  report. 
J.  J.  Ritchie,  K.C.,  for  plaintiff. 
H.  Mclnnes,  for  defendant. 

Graham,  E.J.: — Rebecca  Dow  left  $1,000  in  trust  to  pay 
the  income  to  Elizabeth  Stevens,  and  any  part  of  the  princi- 
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pal  the  trustee  might  see  fit  for  her  support  and  mainten- 
ance, remainder,  if  any,  to  any  sisters  of  the  testator. 

The  trustee  renounced,  and  the  defendant,  a  solicitor,  was 
appointed  trustee  by  the  Court. 

This  is  an  action  for  an  account  brought  by  one  of  the 
three  beneficiaries  in  remainder. 

No  defence  was  pleaded  to  the  action.  The  trustee's  ac- 
count as  rendered,  overbalanced  the  amount  of  the  fund. 
But  the  referee  has  allowed  the  sum  of  $763.05  and  charged 
him  with  a  balance  of  $236.95. 

Inasmuch  as  the  trustee  wras  allowed  an  item  of  $143.05 
costs  of  the  order  appointing  a  trustee  not  proved  to  have 
been  paid  to  the  solicitor,  I  think  he  has  come  off  fairly  well. 
I  admit  that  $25  of  that  sum  was  paid  to  an  attorney  abroad. 
I  also  admit  that  the  bill  was  taxed,  but  I  am  not  satisfied 
that  there  was  notice  of  taxation,  or  that  the  bill  was  con- 
tested, or  that  it  was  paid. 

However,  that  matter  is  not  before  me  on  this  applica- 
tion. But  it  certainly  affords  a  complete  answer  to  the  al- 
lowance of  items  (2)  $13,  and  (3)  $20  sought  to  be  recov- 
ered out  of  the  fund  in  connection  with  the  same  matter.  In 
the  first  account  rendered  the  legal  charges  were  $64  over  the 
amount  of  the  taxed  bill.  Then  the  commission,  item  (4), 
to  5  per  cent,  amount  collected,  $50,  has  been  disallowed,  and 
reasons  are  given,  of  which  I  approve.  I  think  that  the  most; 
which  could  be  claimed  would  be  a  small  percentage  on  the 
amounts  disbursed.  But  the  referee  has  disallowed  all  com- 
mission on  the  ground  he  has  indicated  in  the  report.  Under 
the  statute,  I  think  it  is  a  matter  in  his  discretion,  and  I  will 
not  interfere  with  its  exercise  in  this  case. 

Neither  do  I  intend  to  interfere  with  the  referee's  finding 
as  to  the  item  of  $90.  The  history  of  that  item  is  most 
irregular,  and  after  the  evidence  was  all  given  before  the 
referee,  affidavit  testimony  is  produced  before  me  which  doe:* 
not  help  to  throw  any  light  upon  it. 

The  referee  has  also  disallowed  the  item  (7)  of  $20. 
There  is  reallv  no  voucher  for  this  item,  and  I  cannot  inter- 
fere  with  the  finding.  I  cannot  be  sure  that  it  was  ever  paid 
or  paid  for  maintenance  of  the  cestui  que  trust. 

The  deduction  from  Marshall's  bill  seems  to  be  mainly 
for  items  not  covered  by  the  terms  of  the  trust,  and  his  affi- 
davits produced  before  me  do  not  help  tho  matter. 
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I  allow  the  item  (12)  of  $14,  on  the  additional  proof  con- 
tained in  Shaffner*s  affidavit.  This  will  leave  the  balance 
$222.95,  and  one-third  will  be  $77.65.  The  report  will  be 
varied  accordingly,  but  this  will  not  affect  the  question  of 
costs.  I  have  to  dispose  of  the  costs,  and  have  heard  counsel 
and  examined  the  authorities. 

The  plaintiff  will  have  against  the  defendant  personally 
the  costs  of  the  motion  to  vary  the  report,  also  the  costs  of 
the  action,  but  not  the  costs  of  the  reference  or  of  the  report, 
which  will  be  paid  out  of  the  plaintiff's  share  of  the  fund. 
I  cannot  make  them  payable  out  of  the  whole  fund  as  the 
other  cestuis  que  trustent  are  not  parties. 

The  grounds  for  giving  costs  against  the  trustee  person- 
ally will  appear  by  a  perusal  of  the  evidence,  and  the  report. 
He  refused  to  account  and  expressly  challenged  the  action. 
His  first  account  differs  from  the  second  one.  He  kept  no 
account,  but  came  forward  with  vouchers  obtained  irregu- 
larly at  the  last  moment.  He  did  not  put  in  a  defence  deny- 
ing the  charge  in  the  statement  of  claim  of  misconduct,  and 
he  has  made  overcharges.  While  he  suffered  by  not  having  a 
solicitor  with  him  at  the  taking  of  the  evidence,  I  have  al- 
lowed supplemental  evidence  to  be  given  on  affidavit,  which 
has  been  liberally  supplied. 


NOVA  SCOTIA. 

Graham,  E.J.  May  9th,  1906. 

CAIRNS  v.  MURRAY. 

Costs — Divided  Success. 

Motion  as  to  costs. 

H.  Mclnnes,  for  plaintiffs. 

W.  B.  A.  Ritchie,  K.C.,  for  defendants.  ' 

Graham,  E.J.: — I  have  to  dispose  of  the  costs  in  this 
case.  At  the  trial  two  matters  were  disposed  of:  (1) 
Whether  the  plaintiffs  took  the  whole  or  one-half  of  the  share 
of  the  residue  in  which  the  late  Caroline  Xordbeck  had  a  life 
estate.     In  respect  to    that    the    defendants    succeeded,  the 

VOL.  I.  B.L.B.  NO.  2—7. 
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plaintiffs  being  only  entitled  to  one-fourth.  Perhaps 
I  should  add  that  the  defendants  raised  a  contention 
on  the  pleadings  and  before  me  that  a  legacy  of  £1,000, 
payable  to  the  late  Mrs.  Harley,  should  be  shared  in  by 
Antoinette  Nordbeck's  representatives.  But  that  was  not  a 
substantive  matter.  The  other  point  as  to*  whether  it  was  to 
be  a  fourth  or  a  half  of  the  residue  was  substantial  and  it  was 
raised  on  the  pleadings.  It  was  contended  as  to  the  claim 
of  Caroline's  administrator  that  certain  receipts  signed  by 
Caroline  discharged  the  trustee  Antoinette  from  accounting 
to  Caroline's  administrators  for  income  payable  to  Caroline 
in  her  lifetime.  These  receipts  I  disregarded  and  held  that 
there  must  be  an  account  taken  of  the  income,  making  an 
allowance  for  the  maintenance  of  Caroline  by  the  trustee. 
Also  an  account  of  the  capital  fund,  the  right  to  which  I 
think  was  not  seriously  disputed,  except  as  to  the  amount 
to  which  I  shall  refer  presently.  There  was  a  reference  or- 
dered, a  report  and  a  motion  to  vary  the  report  made  by  the 
defendants.  It  was  referred  back,  and  a  further  motion  to 
vary  the  supplemental  report  also  made  by  the  defendants. 
As  the  result  of  both  of  these  applications  the  deceased  trus- 
tee who  was  charged  with  $29,153.18  income,  payable  to 
Caroline,  as  found  by  the  referee's  first  report,  was  dis- 
charged of  all  that  amount  by  reason  of  the  allowance  for 
Caroline's  maintenance  being  increased  from  $500  to  $900 
per  annum,  and  by  reason  of  the  statute  of  limitations  ap- 
plied as  against  Caroline  to  a  portion  of  the  principal. 
Therefore  while  the  receipts  had  been  set  aside,  the  ques- 
tion of  income  was  disposed  of  against  the  plaintiffs  in  the 
result.  The  principal  payable  to  the  plaintiffs  was  also  re- 
duced by  some  $1,000,  leaving  in  all  $11,771.75  payable  to 
the  plaintiffs  of  capital.  On  both  of  these  applications  the 
defendants  contended  for  more  than  they  obtained  and  the 
plaintiffs  contended  for  less  than  was  conceded  to  the  de- 
fendants. In  the  former  case  there  was  an  appeal  by  the 
plaintiffs,  and  the  judgment  below  was  sustained  as  to  the 
increase  in  the  allowance  and  some  minor  allowances. 

The  defendants'  contention  that  a  sum  of  £1,502,  included 
in  the  inventory  of  the  estate,  but  ne\er  shown  to  have  been 
actually  received  by  Antoinette,  the  trustee,  should  not  be 
charged  against  her  estate,  but  on  this  contention  they  failed. 

I  have  considered  the  case  of  May  v.  Biggenden,  24  Beav. 
207.     But  here  the  plaintiffs  have  had  substantial  success 
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in  respect  to  some  contentions,  as  well  as  the  plaintiffs.  And 
the  deceased  trustee  has  been  held  to  have  committed  breach 
of  trust — what  is  called  innocent  breach  of  trust.  It  makes 
no  very  substantial  difference,  inasmuch  as  the  plaintiffs 
and  the  defendants  take  equal  shares  in  the  fund  in  ques- 
tion, namely,  the  share  in  which  Caroline  had'  a  life  estate, 
whether  the  costs  of  both  are  paid  out  of  the  fund  or  whether 
neither  recovers  costs. 

In  Jones  t.  Farrell,  1  DeG.  &  J.  221,  the  Lord  Chancel- 
lor said:  "In  strict  justice  therefore  he  (the  defendant) 
ought  to  have  a  portion  of  the  costs  and  ought  to  pay  a  por- 
tion of  the  costs,  but  my  experience  leads  me  to  say  that 
such  a  distribution  generally  leads  to  a  great  deal  of  un- 
necessary expense  to  both  parties,  and  I  think  the  best  prac- 
tical course  is  to  cut  the  knot  by  saying  there  shall  be  no 
costs  given  or  received." 

I  think  I  ought  to  dispose  of  the  costs  in  this  matter  in 
the  same  way,  except  that  in  respect  to  the  referee's  fees 
they  should  be  paid  in  equal  shares  by  the  plaintiffs  and  de- 
fendants. 


NOVA  SCOTIA. 

Bussell,  J.  April  10th,  1906. 

Graham,  E.J.  April  14th,  1906. 

EEX  v.  JOHNSON. 

Canada  Temperance  Act — Conviction — Bias  of  Magistrate- 
Refusal  of  Magistrate  to  Oive  Evidence — Variance  be- 
tween Conviction  and  Commitment — Curative  Sections — 
Costs. 

Motion  to  discharge  James  W.  Johnson  out  of  the  custody 
under  a  conviction  made  by  the  stipendiary  magistrate  of  the 
town  of  Wtestville,  on  the  26th  day  of  March,  1906,  for 
an  offence  against  the  second  part  of  the  Canada  Temperance 
Act,  and  for  which  he  was  sentenced  to  one  month's  im- 
prisonment, and  to  pay  the  costs  of  prosecution,  and  iD 
default  of  payment,  distress,  and  in  default  of  distress, 
imprisonment  for  one  month.  The  gaoler  returned  two 
warrants  of  commitment,  reciting  the  same  conviction,  the 
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latter  one  dated  two  days  after  the  former,  but  the  latter  one 
did  not  show  that  it  was  filed  in  lieu  of,  or  in  substitution 
for,  the  first  one. 

The  grounds  of  the  motion  were: 

(1)  Because  the  convicting  justice  refused  to  be  sworn 
as  a  witness,  in  order  to  prove  his  bias,  an  affidavit  having 
been  filed  before  him  to  the  effect  that  the  prosecutor  told 
the  affiant  that  the  justice  had  caused  to  be  tested,  before 
taking  the  information,  some  liquor  alleged  to  be  bought  by 
the  prosecutor  from  th,e  defendant,  whereupon  the  justice 
said  that  he  would  convict  the  defendant. 

(2)  Because  the  conviction  awarded  imprisonment  abso- 
lute, and  the  payment  of  costs,  and  in  default  of  payment,  a 
month's  imprisonment,  while  the  commitment  only  awarded 
a  month  absolute.  ' 

(3)  That  the  return  was  bad  for  duplicity. 

Russell,  J.: — The  defendant  imprisoned  under  a  war- 
rant of  commitment,  on  a  conviction  under  the  Canada  Tem- 
perance Act,  complains  that  he  has  not  been  permitted  to 
make  a  full  defence,  because  the  magistrate  refused  to  be 
sworn  as  a  witness  to  prove  that  he  was  biased,  Be  Sproule, 
14  0.  B.  375.  In  the  case  cited  the  fact  which  the  defendant 
sought  to  prove  was  that  one  of  the  two  justices  was  a  mem- 
ber of  an  association  for  the  enforcement  of  the  Act.  In 
this  case  an  affidavit  was  tendered,  the  material  allegation 
in  which  was  that  deponent  made  his  application  in  good 
faith,  and  for  the  purpose  of  showing  that  the  magistrate 
had  strong  bias  against  the  defendant,  and  had  been  untrue 
in  'instituting  the  proceedings,  and  that  he  had  before  the 
trial,  and  before  hearing  any  witness,  expressed  the  opinion 
that  defendant  was  guilty.  No  statement  is  made  that  de- 
fendant had  been  informed  of  these  things,  or  believed  that 
the  facts  were  so.  The  magistrate  expressed  his  willingness 
to  give  evidence  if  it  was  absolutely  necessary,  and  pointed 
out  that  the  defendant  could  call  the  persons  to  whom  the 
alleged  statements  had  been  made.  I  do  not  see  how  I  can 
give  effect  to  the  contention  here  made  without  establishing 
the  principle  that  in  every  case  the  defendant  has  the  right 
to  examine  the  magistrate  who  is  trying  his  case.  ...  I 
do  not  think  the  precedent  in  Be  Sproule  should  be  extended. 

Measured  by  the  ruling  of  Bitchie,  J.,  in  Bex  v.  Venot, 
6  Can.  C.  C.  209,  the  commitment  under  which  the  de- 
fendant is  held  is,  I  think,  without  doubt  invalid;  but  I 
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cannot  read  ss.  117  and  118  of  the  Canada  Temperance 
Act,  otherwise  than  as  a  command  to  me  to  ignore  the  defect 
and  dispose  of  this  application  upon  the  merits.  Section  117 
enacts  that  no  conviction  or  warrant  enforcing  the  same  shall 
be  held  invalid  by  reasons  of  any  defect  in  form  or  substance 
if  it  can  be  understood  from  such  conviction,  warrant,  pro- 
cess, or  proceeding  that  the  same  was  made  for  an  offence 
against  some  provision  of  the  Act  within  the  jurisdiction  of 
the  magistrate,  and  if  there  is  evidence  to  prove  such  offence, 
and  if  no  greater  penalty  is  imposed  than  is  authorized  by 
the  Act.  All  these  conditions  seem  to  me  to  be  here  present, 
and  I  am  therefore  obliged  to  refuse  the  application. 

Another  objection  taken  is  that  the  warrant  of  commit- 
ment awards  only  imprisonment,  while  the  conviction  awards 
imprisonment,  costs,  distress,  and  further  imprisonment  if 
the  fine  is  not  realized. 

I  think  that  this  objection  is  covered  by  ss.  117  and  118 
of  the  Act  to  which  I  have  just  referred. 

The  application  was  renewed  before  Graham,  E.J.,  on 
the  ground  that  there  was  no  authority  to  award  costs,  where 
imprisonment  without  the  option  of  a  fine  was  directed. 

Graham,  E.J. : — The  point  raised  before  me  is  as  to  the 
imprisonment  in  default  of  payment  of  costs,  there  having 
been  a  penalty  of  imprisonment  for  one  month  absolute,  in- 
flicted under  the  C.  T.  Act,  as  amended :  B.  1904,  c.  41,  s.  1. 

Costs  may  be  awarded  under  sec.  867  of  the  Criminal 
Code.  By  sec.  869  it  is  provided  that  the  sum  allowed  for 
costs  shaU  in  all  cases  be  specified  in  the  conviction  .  .  . 
and  the  same  shall  be  recoverable  in  the  same  manner,  and 
under  the  same  warrants,  as  any  penalty  adjudged  to  be 
paid  by  the  conviction  is  to  be  recovered.  870.  "  When 
there  is  no  such  penalty  to  be  recovered  such  costs  shall  be 
recoverable  by  distress  and  sale  of  the  goods  and  chattels  of 
the  party,  and  in  default  of  distress,  by  imprisonment  with  or 
without  hard  labour  for  any  time  not  exceeding  one  month." 

I  think  that  in  this  section  the  words  "such  penalty" 
refer  to  the  previous  section  "  penalty  adjudged  to  be  paid," 
also  that  the  words  "to  be  recovered"  apply  rather  to  a 
pecuniary  penalty  than  to  a  penalty  of  imprisonment. 

The  conviction  returned  was,  in  my  opinion,  good  and 
valid,  and  there  having  been  a  good  arid  valid  conviction, 
that  taken  in  connection  with  the  warrant  prevents  me  from 
treating  the  warrant  as  invalid  under  the  statute. 
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NOVA  SCOTIA. 

Januaky  6th,  1906. 

full  court. 

COMEAU  v.  WHITE. 

Confession  of  Judgment  —  Knowledge  of  Insolvency — Con- 
sideration— Onus  of  Proof. 

4 

Appeal  from  the  judgment  at  the  trial. 

The  judgment  of  the  Court  (Graham,  E.J.,  Eraser  and 
Russell,  JJ.),  was  delivered  by  Graham,  E.J.: — This  is  an 
action  to  set  aside  a  confession  of  judgment  given  by  a  father 
to  his  son  (both  defendants)  for  the  sum  of  $1,545,  on  the 
ground  that  it  was  a  preference  within  the  meaning  of  the 
Assignments  Act,  E.  S.  1900  c.  145,  and  also  on  the  ground 
that  it  was  given  to  defeat  or  delay  creditors.  The  confes- 
sion was  given  on  the  17th  March,  1904,  and  the  action  was 
brought  in  May,  1905.  The  creditor's  first  judgment  was 
obtained  on  the  6th  of  October,  1904. 

In  my  opinion  there  is  no  proof  that  the  father  was  an 
insolvent  person.  The  defendants,  at  the  trial,  relied  on  the 
weakness  of  the  plaintiff's  case  and  adduced  no  evidence. 
The  debtor  was  a  farmer,  not  a  trader.  The  plaintiff's  wit- 
nesses have  admitted  that  the  debtor  owned  a  house  and  land 
at  Centreville,  in  which  he  lived,  that  was  worth  between 
$1,000  and  $1,200 ;  " it  might  be  worth  $1,300."  That  he 
had  acquired  another  piece  of  land  for  which  $500  had  been 
offered  and  was  worth  between  $300  and  $400;  "  perhaps  it 
is  worth  $400  now."  Then  apparently  besides  the  piece  of 
land  where  the  house  was,  there  was  another  piece  of  land 
which  a  witness  could  not  fix  a  value  for. 

The  liabilities  then  were,  besides  the  amount  of  $1,545, 
for  which  the  confession  of  judgment  was  given,  a  disputed 
claim  of  $200.  I  judge  by  the  costs  when  I  say  disputed, 
and  a  note  for  $75  not  maturing  until  January,  1905. 

The  debtor  could  not  very  well  live  in  a  house,  or  in  fact 
live  anywhere,  without  some  personalty,  and  there  is  no  proof 
as  to  what  the  personal  assets  were.  I  think  that  insolvency 
was  not  proved,  and  this  Act  apparently  requires  something 
further,  namely,  that  the  son  in  this  case  should  have  notice 
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of  the  insolvency  of  his  father  when  he  took  the  confession 
of  judgment.  This  might,  in  many  cases,  be  readily  inferred, 
hut  here  there  is  a  lack  of  evidence  from  which  to  draw  such 
an  inference. 

In  Johnson  v.  Hope,  17  Ont.  A.  B.  14,  Maclennan,  J.A., 
said :  "  There  is  not,  from  beginning  to  end,  a  particle  of 
evidence  which  could  be  submitted  to  the  jury  on  which  they 
could  properly  be  asked  to  find  what  the  plaintiff  had  when 
he  obtained  his  mortgage,  any  notice  or  knowledge  of  the  em- 
barrassed state  of  the  mortgagor's  affairs,  and  so  there  was 
really  nothing  which  could  with  propriety  have  been  left  to 
the  jury  in  support  of  the  defence." 

I  refer  also  to  the  case  of  Gibbons  v.  McDonald,  20  S.  C. 
R.  589,  in  which  Ritchie,  C.  J.,  said :  "  That  case  disposes  of 
the  present,  in  which  there  was  no  concurrence  of  intent  on 
the  one  side  to  agree  and  on  the  other  to  accept  a  preference 
over  other  creditors,  inasmuch  as  there  is  nothing  to  shew 
that  the  defendant  was  aware  of  the  insolvency  of  the  debtor, 
and  there  is  nothing  in  the  evidence  to  suggest  any  bad  faith 
or  collusion  between  the  defendant  and  his  debtor." 

I  refer  also  to  Dana  v.  McLean,  2  0.  L.  R.  466.  In  my 
opinion  this  branch  of  the  case  has  failed. 

Then  it  is  contended  that  it  has  been  made  out  that  t&e 
confession  of  judgment  which  was  registered  against  the 
hnd  was  made  to  defeat  or  delay  creditors. 

The  plaintiff  relies  for  this  contention  upon  the  fact  that 
the  judgment  was  a  judgment  by  confession,  therefore  there 
is  a  presumption  that  there  \^as  no  consideration.  In  the 
statement  of  claim  he  alleged  that  it  was  given  without  any 
indebtedness  from  the  father  to  the  son,  and  one  would  think 
the  burden  was  upon  him.  At  the  trial  an  admission  was 
taken  from  the  defendants  as  follows :  "  It  is  admitted  that 
the  defendant  John  W.  White  recovered  judgment  by  confes- 
sion against  the  defendant  Joseph  S.  White  on  the  17th  of 
March,  1904,  for  $1,545  debt  and  $16.87  costs  of  suit,  which 
judgment  was  recorded  on  the  registry  of  deeds  for  Digby 
county  the  18th  day  of  March,  1904." 

The  plaintiff  relies  upon  a  citation  from  Bump  on  Fraudu- 
lent Conveyances,  p.  569,  as  follows :  "  If  a  judgment  is  by 
confession  the  creditor  must  prove  it  to  be  for  a  just  debt," 
but  the  authorities  and  the  context  of  Bump  shew  that  the 
matter  dealt  with  was  a  different  thing.    They  shew  that  if  a 
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judgment  creditor  by  virtue  of  the  Statute  of  Elizabeth  is 
attacking  another  instrument  as  fraudulent  against  credi- 
tors, and  is  upholding  his  own  judgment,  to  enable  himself 
to  succeed  as  a  judgment  creditor  under  that  statute,  he 
must  prove  more  than  that  he  has  a  mere  confession  of  judg- 
ment. 

But  I  am  not  aware  that  the  converse  has  ever  been  held, 
namely,  that  a  creditor  under  that  statute  attacking  another's 
judgment  can  get  on  merely  by  shewing  that  it  was  a  judg- 
ment by  confession,  and  that  from  that  fact  no  considera- 
tion was  to  be  presumed.  There  is  American  authority  to 
the  contrary :  Woodworth  v.  Woodworth,  21  Barb.  346.  I  do 
not  think  that  any  distinction  can  be  made  between  a  judg- 
ment by  confession  to  be  registered  against  land  and  a  mort- 
gage given  upon  that  land. 

In  either  case  the  burden  would  be  upon  the  plaintiff  to 
shew  what  he  alleged  here  that  there  was  no  debt  due,  and 
if  consideration  will  be  presumed  there  is  no  fraud  shewn. 

But  if  that  position  is  wrong  and  the  judgment  by  con- 
fession must  be  presumed  to  be  without  consideration,  the 
plaintiff  must  still  shew  that  by  that  confession  of  judgment 
the  debtor  was  subtracting  from  his  assets  so  much  that  there 
was  not  enough  left  to  pay  the  claims  of  creditors.  For  rea- 
sons I  have  given  I  think  he  has  failed  to  do  this.  I  refer 
to  the  case  of  Ex  parte  Mercer,  In  re  Wise,  17  Q.  B.  D.  290. 

The  appeal  ought  to  be  .allowed,  but  under  the  circum- 
stances, as  there  are  many  facts  apparently  not  in  evidence, 
the  plaintiff  may  have  a  new  trial  on  payment  of  the  costs 
of  the  appeal,  the  costs  of  the  trial  of  both  parties  to  be 
costs  in  the  cause. 


NOVA  SCOTIA. 

January  6th,  1906. 

full  court. 

THEREAU  v.  SABINE. 

Husband  and  Wife — Purchase  by  Wife — Presumption  as  to 

Title. 

Appeal  from  the  judgment  at  the  trial. 

Russell,  J.: — I  see  no  good  reason  for  reversing  the 
judgment   of   the   learned   trial   Judge.     The  only   serious 
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question  that  is  made  is  in  reference  to  the  ownership  of  the 
organ.  The  plaintiff  says  that  he  borrowed  the  money  from 
Hanson  with  which  to  pay  for  it.  But  Hanson's  statement 
is  not  quite  consistent  with  this;  nor  is  it  consistent  with 
itself.  He  says :  "  I  know  about  the  organ.  She  bought  the 
organ  from  an  agent,  and  the  organ  was  standing  in  the 
American  House  at  Weymouth,  and  I  lent  her  the  money  to 
buy  the  organ,  and  in  a  year's  time  Mr.  Thereau  gave  me 
the  money  back/'  In  the  same  breath  he  says:  "I  lent  it 
to  Mr.  Thereau.  He  repaid  me  afterwards.  He  gave  me  a 
note  for  it,  it  was  $100."  On  cross-examination  he  is  asked : 
"I  understand  you  gave  Mrs.  Thereau  $100  to  pay  for  this 
organ  ?"  The  answer  is :  "  Yes.  It  was*  in  her  own  house 
I  gave  it.  I  knew  she  was  going  to  get  an  organ  from  the 
American  House  with  this  money.  She  got  the  organ  in 
the  house  before  she  paid  the  cash  for  it.  She  brought  it  up 
from  the  American  House,  and  then  I  lent  her  the  money  to 
pay  the  agent.  J  did  not  pass  the  money  myself  over  to 
the  agent.  I  can  remember  seeing  her  pay  the  money  to  the 
agent.  She  paid  the  money  I  lent  her."  If  this  were  all 
I  do  not  see  how  there  would  be  room  for  any  question.  She 
must  have  been  dealing  with  the  agent  for  herself  and  not 
for  her  husband.  There  is  no  evidence  of  any  authority 
from  her  husband  to  buy  an  organ,  or  that  she  professed  to 
be  acting  for  him  in  the  matter  of  purchasing  it.  The 
agent  dealt  with  her  alone,  sold  to  her,  and  received  his  pay 
from  her.  The  person  who  advanced  the  money  said  two 
or  three  times  in  his  evidence  that  he  lent  it  to  her,  and 
when  he  says  that  he  lent  it  to  the  husband,  which  he  does 
say  once  or  twice,  I  think  his  statement  is  explained  by  what 
he  said  in  the  rebuttal  evidence  to  Mr.  Grierson :  "  Mr.  The- 
reau paid  me  the  money,  so  of  course  it  was  borrowed  from 
me."  In  other  words,  because  Mr.  Thereau,  the  plaintiff, 
paid  him  the  money,  he  draws  the  inference  that  it  must  have 
been  Mr.  Thereau  that  borrowed  it.  But  the  nature  and  ef- 
fect of  the  transaction  must  be  determined  by  what  took 
place  at  the  time,  and  I  draw  from  the  evidence  the  conclu- 
sion that  at  the  time  Hanson  supposed  he  was  advancing  the 
money  to  Mrs.  Thereau  and  that  she  supposed  the  money 
was  a  gift,  and  that  being  the  case,  regarded  the  organ  as 
a  gift  from  Hanson,  who  was  her  cousin.  In  any  case  the 
mind  of  the  agent  and  the  mind  of  Mrs.  Thereau  met  in  a 
contract  by  which  the  former  agreed  to  pass  the  property  in 
the  organ  to  Mrs.  Thereau,  and  the  latter  agreed  that  :he 
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property  therein  should  become  hers.  Of  course  it  might 
be  consistently  with  all  this  that  the  property  was  a  gift 
from  her  husband,  but  a  gift,  like  a  sale,  is  a  consensual 
matter,  and  I  cannot  even  find  clear  evidence  that  the  husband 
regarded  himself  as  a  giver.  If  at  the  time  of  the  transac- 
tion he  made  the  note  for  the  advance  from  Hanson,  as  Han- 
son says  he  did,  the  fact  would  tend  to  shew  that  he  did  con- 
sider himself  either  as  purchasing  the  organ  for  himself,  or 
purchasing  it  for  his  wife,  but  it  would  not  be  conclusive, 
and  moreover  it  is  a  little  singular  that  this  fact,  as  well  a3 
the  fact  of  plaintiff's  presence  during  the  transaction,  does 
not  come  out  until  the  rebuttal  is  reached.  But  there  must 
also  be  the  intention  to  accept  before  there  can  be  a  com- 
plete gift,  and  while  this  can  be  presumed  in  case  of  the 
retention  of  the  property,  it  must  not  be  presumed  in  this  case 
when  a  different  intention  has  been  proved.  The  case  is  not 
entirely  free  from  doubt,  but  in  my  opinion  the  wife  pur- 
chased the  organ  from  the  agent  for  herself  and  received  the 
money  from  Hanson,  assuming  it  to  be  a  gift  from  him  with 
which  to  make  the  payment.  I  therefore  think  that  the  ap- 
peal should  be  dismissed.        ' 

Graham,  E.J.,  and  Fraser,  J.,  concurred. 

Longley,  J.,  dissented,  for  reasons  stated  by  him. 


NOVA  SCOTIA. 

March  31st,  1906. 

full  court. 

SUTHERLAND  v.  WESTHAVEN. 

Patent  of  Invention — Sale  to  Company  to  be  Formed — 
Shares  to  be  Transferred  to  Vendor — Purchasers  not  en- 
titled to  Patent  until  Shares  Transferred — Declaratory 
Judgment. 

Appeal  by  the  defendant  from  the  judgment  at  the  trial. 

The  defendant  was  the  inventor  of  a  machine  for  the 
separation  of  gold,  and  entered  into  an  agreement  with  Suth- 
erland, one  of  the  plaintiffs,  on  July  11th,  1901,  whereby, 
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in  consideration  of  one  dollar,  he  covenanted  and  agreed  with 
Sutherland  that  he  would,  at  any  time  thereafter  before  the 
1st  of  October,  1901,  transfer  to  Sutherland,  or  his  assigns, 
or  to  a  company  which  it  was  proposed  to  form,  all  his  right, 
title  and  interest  in  and  to  the  said  gold   separator,  being 
the  entire  and  exclusive  interest  and  property  therein,  upon 
being  so  requested  by  said  Sutherland    and  upon  receiving 
from  the  company  which  shall  be  organized  as  aforesaid,  one- 
half  the  shares  of  the  capital  stock.     The  company  was  to 
have  a  capital  stock  of  not  less  than  $1,500,  and  was  to  be 
organized  for  the  purpose  of  patenting  the  separator  and 
introducing  the  same  to  the  public  and  acquiring  from  miners 
and  proprietors  of  places  concessions,  rights  and  shares  in 
mines  and  places,  etc.     By  a  subsequent  modification  of  this 
agreement,  dated  September  16th,  1901,  but  not  executed 
until  some  time  in  November — defendant's  counsel  says  No- 
vember 12th — the  time  for  the  transfer  of  the  shares  in  the 
company  was  extended  to  May  1st,  1902,  and  the  defendant 
agreed  to  accept  forty  shares  out  of  one  hundred  and  four 
shares  of  which  the  capital  was  to  consist,  instead  of  half  of 
the  capital  stock  which  he  was  to  receive  under  the  original 
agreement.    The  learned  trial  Judge  has  come  to  the  con- 
clusion, for  reasons  in  which  I  entirely    concur,    that  the 
meaning  of  this  agreement  was  that  there  should  be  a  com- 
pany organized  and  incorporated,  whether  by  Act  or  by  leis- 
ters patent  would,  I  presume,  be  optional  with  the  covenan- 
tee, and  that  the  obligation  to  transfer  the  invention  on  the 
one  side,  and  on  the  other  side  the  obligation  to  allot  the 
shares  were  concurrent  conditions,  if  performance  of  the  lat- 
ter should  not  precede  that  of  the  former.     I  think  that  they 
were  concurrent  and  that  the  plaintiff  had  no  right  to  ask 
for  a  transfer  of  the  invention  until  they  were  ready  to  de- 
liver the  shares.     They  have  never  been  ready  to  do  this,  and 
are  not  ready  to  do  it  now,  no  company  ever  having  been  in- 
corporated.    They  proceeded  to  organize  without  incorpor- 
ation and  raised  some  money  with  which  they  sent  the  de- 
fendant to  Ottawa  to  procure  a  patent,  and  thence  to  the  Yu- 
kon, whither  he  went  in  the  interest  of  the  undertaking. 
While  he  was  in  Victoria,  B.C.,  they  sent   him  an  assign- 
ment to  be  executed  of  all  his  right,  title  and  interest  in  the 
invention  to  J.  C.  Macintosh  and  A.  M.  Witman  in  trust, 
and  the  defendant  says  he  executed  this  assignment  because 
he  had  to  do  it  or  there  would  have  been  no  money  sent.  The 
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evidence  of  the  letter  in  which  this  communication  was 
made  to  him  is  objected  to,  and  it  is  not  material  to  inquire 
whether  it  was  admissible  or  not.  The  fact  is  that  the  as- 
signment was  made,  which  enables  the  plaintiffs  to  control 
the  Canadian  patent,  although  defendant  was  not  bound  to 
make  this  assignment,  or  any  assignment  of  his  interest  with- 
out receiving  the  shares  to  which  he  was  entitled  under  the 
agreement.  The  plaintiffs  have  at  present  his  Canadian  pa- 
tent, and  he  is  without  the  quid  pro  quo  upon  which  they 
Were  to  receive  it 

What  is  now  claimed  is  a  declaration  that  the  plaintiffs 
are  interested  in  the  American  patent,  and  an  injunction  to 
prevent  the  defendant  from  dealing  with  that  patent  as  his 
own  property,  as  he  is  now  claiming  to  do.     There  is  a  volu- 
minous correspondence  on  the  subject  of  this  American  pa- 
tent from  which  it  appears  that  down  to  the  26th  of  Oc- 
tober, 1902,  if  not  later,  the  defendant  treated  the  American 
patent  as  being  on  the  same  footing  as  the  Canadian,  and 
indicated  his  view  that  when  secured  it  should  be  for  the 
benefit  of  all  the  parties  interested  in  the  agreement.    The 
evidence  as  to  this  sufficiently  appears  in  the  judgment  ap- 
pealed from.    If  it  were  not  for  the  defendant's  own  state- 
ment in  his  evidence  given  at  the  trial,  there  would  be  little 
to  shew  that  he  ever  took  any  other  position  down  to  a  date 
long  after   the  performance  of   Sutherland's   contract  was 
due  and  his  obligations  unfulfilled,  than  that  he  was  holding 
the  invention,  so  far  as  the  American  patent  was  concerned, 
for  the  benefit  of  the  parties  entitled  under  the  agreement, 
and  with  a  readiness  and  willingness  on  his  part  to  assum- 
ing it  under  the  terms  of  the   agreement.     He  says  in  his 
testimony  that  he  applied  for  the  American  patent  on  his 
own  behalf,  and  he  is  now  claiming  that  it  is  a  different  in- 
vention from  that  covered  by  the  Canadian  patent.    I  agree 
with  the  learned  trial  Judge  that  it  is  not  a  different  inven- 
tion and  that  if  the  plaintiffs  had  performed,  or  offered  to 
perform  their  part  of  the  agreement,  they  would  have  had  a 
right  to  the  American  as  well  as  the  Canadian  patent.     Al- 
though the  defendant  says  that  he  applied  for  it  on  his  own 
behalf,  it  is  clear  from  the  evidence,  and  I  arrive  at  the  con- 
clusion in  his  favour  against  his  own  statement,  that  he  did 
not  apply  for  it  on  his  own  behalf,  but    on  behalf  of  the 
plaintiff  Sutherland,  and  his  associates,  under  the  terms  of 
the  agreement.     I  find  abundant  evidence  of  his  perfectly  cor- 
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rect  attitude  in  this  respect,  which  it  is  not  necessary  to  par- 
ticularize, down  to  a  date  fifteen  months  later  than  the  date 
at  which  the  plaintiff  Sutherland  was  under  obligation  to  allot 
him  his  stock  if  he  desired  to  claim  any  interest  in  the  pa- 
tent. Even  on  the  2nd  August,  1903,  there  is  no  clear  re- 
pudiation of  the  terms  of  the  agreement  by  the  defendant, 
although  it  had  been  unperformed  by  the  plaintiffs.  All 
that  he  says  is  that  he  has  had  propositions  about  the  Ameri- 
can patent  from  New  York  and  Philadelphia,  but  he  sees  no 
reasons  for  entertaining  propositions  from  abroad  when 
everything  can  be  done  here  in  our  own  country.  [Discus- 
sion of  evidence.]  This  seems  to  be  rather  a  tentative  sug- 
gestion as  to  a  desirable  modification  of  the  agreement  of 
September  16th,  1901,  than  a  repudiation  of  its  terms  as  ap- 
plicable to  the  American  patent.  The  first  clear  and  dis- 
tinct departure  on  the  part  of  the  defendant  that  I  can  find 
from  the  correct  view  of  his  obligations  under  the  agreement, 
assuming  that  the  agreement  was  alive  and  that  there  were 
any  obligations  on  his  part  outstanding  thereunder,  is  his 
letter  of  January  19th,  1904,  and  it  presents  the  situation  so 
clearly  from  his  point  of  view  that  it  is  worth  quoting  in 
full  [reading  it]. 

Treating  the  agreement  of  September  16th,  1901,  as  a 
bilateral  agreement  and  not  a  mere  option,  it  seems  to  me  that 
the  plaintiffs  have  never  yet  put  themselves  in  a  position  to 
claim  any  performance  from  the  defendant.  They  have  not 
organized  any  company  or  been  ready  or  willing  to  tender 
him  any  shares;  they  have  secured  from  him  an  assignment 
of  his  Canadian  patent,  for  which  he  has  not  received  the 
consideration,  and  have  distinctly  taken  the  position  that 
they  are  under  no  obligation  to  organize  or  tender  him 
shares.  If  there  is  any  declaration  that  this  Court  can  make 
it  seems  to  me  it  would  be  in  the  strongest  sense  of  the  term 
a  "  declaration  in  the  air,"  to  the  effect  that  if  the  plaintiff 
Sutherland  had  been  on  the  1st  of  May,  1902,  ready  and 
willing  to  allot  to  defendant  the  forty  shares  in  the  com- 
pany called  for  under  the  agreement,  he  would  have  been  en- 
titled to  a  transfer  of  all  defendant's  interest  in  the  inven- 
tion. Possibly  it  might  have  been  declared  that  the  defend- 
ant had  waived  the  strict  performance  of  the  agreement,  if 
the  time  was  of  the  essence  of  the  contract  or  that  the  time 
for  performance  had  been  validly  extended.  But  in  the  ab- 
sence of  any  indication  whatever  on  the  part  of  the  plain- 
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tiff  Sutherland  of  a  readiness  or  willingness  at  any  time 
during  all  the  years  that  have  elapsed  since  the  making  of 
the  agreement,  to  perform  his  part  of  the  contract,  as  it  has 
been,  as  I  think,  correctly  interpreted  by  the  trial  Judge,  I 
do  not  see  on  what  grounds  he  or  his  associates  can  come 
into  a  court  of  equity  to  ask  for  an  injunction  against  the 
defendant  or  a  declaration  as  to  their  interest  in  the  Ameri- 
can patent.  I  am  not  by  any  means  clear  that  there  has 
not  been  such  a  breach  on  the  part  of  the  plaintiffs  as  en- 
titles the  defendant  to  claim  a  discharge  of  the  contract,  but 
it  is  not,  I  think,  necessary  to  decide  that  question,  and  it 
might  be  a  difficult  question  to  decide  in  view  of  the  fact 
that  the  defendant  has  not  based  any  claim  for  a  discharge 
of  the  agreement  on  the  plaintiffs'  breach,  and  has  himself, 
although  long  subsequently  to  the  plaintiffs'  breach,  taken 
up  an  untenable  position,  which,  if  this  circumstance  stood 
alone,  would  probably  be  such  a  breach  on  his  part  as  would 
entitle  the  plaintiffs  to  claim  a  discharge  of  the  obligations 
if  there  be  any  imposed  upon  him  under  the  agreement.  It 
is  not  clear  that  there  are  any  such  obligations,  and  the  plain- 
tiffs are  asking  for  performance  of  the  contract  and  not  for 
release  from  obligations  thereunder.  The  questions  sug- 
gested, therefore,  are  of  no  consequence  in  this  case.  It  ia 
enough  to  say  that  the  plaintiffs  are  asking  for  equitable  re- 
lief in  respect  to  a  contract  which  they  themselves  have  never 
been  ready  or  willing  to  perform  and  the  essential  provisions 
of  which  they  have  broken.  I  do  not  think  that  equitable 
relief  is  ever  granted  under  such  conditions.  The  judgment 
of  the  learned  trial  Judge  should  I  think  be  reversed  and  the 
action  dismissed. 


Townshend,  and  Longley,  JJ.,  concurred. 


Graham,  E.J:. — In  assenting  to  the  opinion  I  wish  it 
to  be  understood  that  I  think  that  the  plaintiffs  have  not  lost 
their  rights  in  the  patent  procured  from  the  United  States 
government,  and  that  the  defendant  cannot  dispose  of  it  to 
others  irrespective  of  the  rights  of  the  plaintiffs.  I  merely 
say  that  they  cannot  ask  for  specific  performance  when  they 
are,  owing  to  lack  of  incorporation,  without  the  shares,  and 
therefore  unable  to  carry  out  the  contract  on  their  part.  I 
also  think  that  the  remedy  of  injunction  should  not  be  af- 
forded in  the  circumstances,  and  that  it  is  not  a  case  for 
a  declaration  of  rights. 
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NOVA  SCOTIA. 

May  8th,  1906. 

full  coupt. 

*    REX  v.  SNELGROVE. 

Criminal  Law — Evidence  on  Preliminary  Hearing — Prisoner 
not  Represented  by  Counsel — Death  of  Deponent  before 
Trial — Depositions  not  Admissible. 

The  defendant  having  been  convicted  before  Meagher, 
J.,  of  having  unlawfully  assaulted  Johanna  Stelka,  a  woman 
who  was  not  his  wife,  with  intent  then  and  there  to  have 
carnal  knowledge  of  her,  the  said  Johanna  Stelka,  without 
her  consent,  the  question  of  the  validity  of  the  conviction 
was  argued  by  J.  J.  Ritchie,  K.C.,  for  the  prisoner,  and  A. 
6.  Morrison,  for  the  Crown,  but  without  a  reserved  case 
having  been  stated. 

The  Court  subsequently  directed  a  case  to  be  stated,  hold- 
ing that  even  by  consent  a  case  could  not  be  dealt  with  with- 
out a  formal  reference  by  the  trial  Judge. 

The  following  case  was  thereupon  stated: 

The  accused  was  tried  and  convicted  before  me  upon  an 
indictment  charging  him  with  having  unlawfully  assaulted 
Johanna  Stelka,  a  woman  who  was  not  his  wife,  with  intent 
then  and  there  to  have  carnal  knowledge  of  her  without  her 
consent. 

The  prosecutrix  was  examined  as  a  witness  on  the  prelim- 
inary investigation  before  the  magistrate,  and  her  deposition 
was  taken  and  reduced  to  writing  by  him  and  signed  by  her; 
all  in  the  presence  of  the  accused. 

It  was  proved  that  in  the  interval  between  the  taking  of 
her  deposition  as  above  and  the  time  of  the  trial  before  me, 
the  house  of  the  prosecutrix  was  destroyed  by  fire,  and  she 
and  her  husband  and  children  lost  their  lives  therebv. 

The  deposition  of  the  prosecutrix  clearly  and  distinctly 
proved  the  offence  charged.  She  was  not  cross-examined  by 
the  accused  nor  by  anyone  on  his  behalf  before  the  commit- 
ting magistrate,  but  the  accused  had  an  opportunity  of  cross- 
examining  her  if  he  so  desired,  upon  that  occasion. 
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All  the  preliminary  steps  called  for  by  the  statute  and 
the  common  law,  as  well  in  respect  to  the  signing  and  the 
taking  of  her  deposition,  were  proved  to  have  been  complied 
with,  and  there  was  sufficient  proof  of  the  regularity  of  the 
entire  proceedings  and  of  her  deposition  in  every  respect,  and 
also  of  her  subsequent  death,  to  require  it  to  be  received  in 
evidence  subject  to  this,  that  it  was  not  shewn  that  the  ac- 
cused was  represented  by  counsel  or  solicitor  upon  the  pre- 
liminary hearing,  and  therefore  it  was  contended  that  in  the 
light  of  the  late  amendment  to  the  Code  ihat  her  deposition 
was  not  admissible.  I  received  it  subject  to  this  objection, 
and  the  question  submitted  to  the  court  for  consideration's, 
whether  I  ought  to  have  received  her  deposition  notwith- 
standing that  counsel  for  the  accused  was  not  present  when 
the  deposition  was  taken. 

If  I  should  not  have  received  it  the  conviction  ought  to 
be  quashed,  as  there  was  no  other  proof  of  guilt. 

The  judgment  of  the  Court  [Towxshend,  Russell,  and 
Loxgley,  JJ.]  was  delivered  by  Russell,  J.: — In  the  ab- 
sence of  any  decision  of  binding  authority  I  think  this  Court 
should  hold  that  the  Criminal  Code  of  1892  was  intended 
to  make  complete  and  exhaustive  provision  as  to  the  subjects 
with  which  it  deals,  in  so  far  at  all  events  as  its  provisions 
relate  to  procedure.  It  is  explicitly  called  a  code  by  the  first 
section  of  the  chapter  in  which  it  is  embodied,  and  its  utility 
as  a  code  will  be  greatly  impaired  if  it  cannot  be  so  consid- 
ered. I  think  that  all  the  remarks  of  Lord  Herschell  in 
the  Vagliano  Case,  [1891]  A.  C,  at  p.  144,  apply  with  equal 
force  to  the  proposition  contended  for  here,  although  the  ap- 
plication may  not  be  precisely  the  same  as  in  that  case.  Sec- 
tion 7  of  the  Code,  which  expressly  makes  common  law  jus- 
tifications and  excuses  applicable  to  charges  under  the  Act, 
implies  that  in  the  absence  of  such  a  provision  the  common 
law  was  meant  to  be  superseded  by  the  Act  or  else  expressly 
embodied  in  it  in  the  terms  of  a  statute.  For  this  reason 
I  am  of  opinion  that  s.  687  of  the  Code  provides  exhaustively 
for  the  cases  in  which  and  the  conditions  under  which  the 
depositions  taken  on  the  preliminary  examination  can  be  used 
on  the  trial  in  the  event  of  the  deponent's  decease,  and  that 
the  common  law  procedure  as  to  this  matter  has  been  super- 
seded. If  the  section  had  in  the  first  instance  been  enacted 
in  its  present  form  the  contention  of  the  defendant  as  to  its 
proper  construction  might  have  been  open  to  some  doubt, 
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but  the  comparison  of  the  original  with  the  present  form 
makes  it  very  obvious  that  the  intention  of  parliament  was 
the  same  as  that  expressed  by  the  Minister  of  Justice  in  his 
explanation  of  the  amendment.  As  the  accused  was  not  as- 
sisted by  counsel  when  the  examination  was  taken,  I  think 
that  the  deposition  could  not  properly  be  received  in  evidence, 
and  as  this  is  the  only  possible  evidence  against  the  defend- 
ant, there  would  be  nothing  gained  by  requiring  another  trial 
of  his  case. 


NOVA  SCOTIA. 
Russell,  J.  May  14th,  1906. 

CHAMBERS. 

BOAK  v.  DEBLOIS. 

Practice — Retaxation — Alteration  of  Order. 

Motion  for  retaxation. 

W.  B.  A.  Ritchie,  K.C.,  and  C.  F.  Tremain,  for  plaintiff. 

H.  McQueen  and  W.  F.  O'Connor,  for  defendant. 

Russell,  J.: — I  think  the  application  in  this  case 
amounts  to  an  application  to  me  at  Chambers  to  amend  the 
order  of  the  Court  made  after  the  argument.  If  that  was 
inadvertently  taken  in  wrong  form,  it  can  only  be  corrected 
by  the  Court  or  on  appeal.  I  cannot  deal  with  it  at  Chambers. 


NOVA  SCOTIA. 

Full  Court.  April  '20th,  1906. 

MEANEY  v.  REID.     . 

Malicious  Prosecution  —  Reasonable  and  Prohabh  Cause  — 
Question  whether  it  Exists  not  to  be  Left  to  Jury, 

Appeal  by  the  ^defendant  from  the  judgment  at  the  trial. 

W.  B.  A.  Ritchie,  K.C.,  for  appellant. 

H.  Mellish,  K.C.,  W.  F.  O'Connor  and  R.  F.  Phalen,  for 
respondent. 

VOL.   I.   K.L.B.   NO.    2—8 
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no      thk  e Astern  law  reporter. 

The  judgment  of  the  Court  was  delivered  by  Toyvn- 
shend,  J.: — It  is  quite  unnecessary  to  cite  and  dis- 
cuss the  numerous  cases  on  the  subject  of  action  for  ma- 
licious prosecution.  The  law  and  procedure  which  govern 
such  trials  have  been  clearly  laid  down  in  many  familiar 
authorities  not  only  in  our  own  reports,  but  in  the  English 
and  Ontario  decisions,  and  also  by  the  Supreme  Court  of 
Canada  in  Archibald  v.  McLaren,  21  S.  C.  R.  588.  In  that 
case,  by  which  we  must  be  guided,  that  Court  has  in  clear 
terms  expressed  what  the  law  is  so  far  as  applicable  to  the 
case  under  consideration.  I  shall  therefore  content  myself 
with  as  briefly  as  possible  stating  the  grounds  on  which  this 
verdict  must  not  only  ho  set  aside,  but  the  action  must  also 
be  dismissed. 

In  submitting  to  the  jury  as  he  did  the  question  of 
whether  there  was  want  of  reasonable  and  probable  cause  on 
the  part  of  the  defendant  in  instituting  the  prosecution,  the 
learned  Judge  was  clearly  in  error.  That  was  a  question 
he  was  absolutely  obliged  to  decide  for  himself.  If  the  facts 
on  which  this  issue  were  in  dispute,  he  might  have  asked 
them  to  find  on  these  facts,  but  the  inference  must  certainly 
be  made  and  decided  by  himself.  He  made  no  decision  in 
one  way  or  the  other,  but  gave  the  following  instructions  to 
the  jury :  '*  I  may  tell  you  that  all  the  facts  in  dispute  in 
this  case,  the  motive,  and  the  malice  of  the  defendant,  the 
belief  of  the  defendant  in  plaintiff's  guilt,  and  the  existence 
of  probable  cause,  are  all  questions  for  you.  Had  he  a  cause 
that  is  probable,  a  thing  that  appears  io  your  mind  as  a 
probable  good  cause  for  doing  what  he  did?"  He  then  pro- 
ceeds to  define  what  a  reasonable  and  probable  cause  would 
be.  The  language  of  the  charge  shews  unmistakeably  through- 
out that  the  learned  Judge  gave  his  instructions  on  the 
theory  that  the  whole  question  of  reasonable  and  probable 
cause  was  for  the  jury  to  determine.  On  this  subject  I  will 
make  one  citation  only,  from  Brown  v.  Hawkes,  [1891]  2 
Q.  B.  718,  also  cited  by  Strong,  J.,  in  Archibald  v.  McLaren. 
Lord  Esher,  M.R..  says:  "The  question  whether  there  is 
absence  of  reasonable  and  probable  cause  is  for  the  Judge, 
and  not  for  the  jury,  and  if  the  facts  on  which  that  depends 
are  not  in  dispute,  there  is  nothing  for  him  to  ask  the  jury, 
and  he  <hould  decide  the  matter  himself.  If  there  are  facts 
in  dispute  upon  which  it  is  necessary  he  should  be  informed 
in  order  to  arrive  at  a  conclusion  on  this  point,  these  facts 
must  be  left  specifically  to  the  jury,  and  when   they  have 
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been  determined  in  that  way<  the  Judge  must  decide  as  to 
the  absence  of  reasonable  aud  probable  cause."  Xo  one  can 
read  the  learned  Judge's  charge  without  at  once  seeing  that 
he  never  decided  that  question  at  all. 

At  the  conclusion  of  plaintiff's  case  defendant's  counsel 
moved  for  judgment,  to  which  he  was  entitled  unless  the 
Judge  held  that  there  was  absence  of  reasonable  and  probable 
cause.  Instead  of  doing  so.  he  proceeded  with  the  trial 
without  making  any  decision.  It  was  suggested  by  counsel 
for  plaintiff  that  in  signing  the  order  for  judgment  on  the 
findings  he  necessarily  decided  it  in  plaintiff's  favour,  but 
it  is  apparent  that  such  an  argument  cannot  prevail,  as  apart 
from  his  error  in  having  already  left  it  to  the  jury,  his 
decision  on  that  question  must  be  communicated  to  them 
before  thev  arrive  at  a  verdict.  In  this  case  there  were  no 
disputed  fact*  from  which  the  Judge  had  to  draw  the  in- 
ference, and  therefore  no  reason  for  submitting  them  to  the 
jury  except  so  far  as  such  facts  might  be  an  element  in  con- 
sidering the  question  of  malice.  I  think  it  unnecessary  to 
add  more  to  shew  that  the  verdict  must  be  set  aside  for  mis- 
direction, and  that  there  was  a  mistrial. 

The  defendant  further  contends  tliat  the  action  should 
be  dismissed:  (1)  because  on  the  facts  disclosed  in  the  evi- 
dence on  which  the  Judge  should  have  decided,  and  on  which 
we  can  draw  the  same  inference,  there  was  reasonable  and 
probable  cause  for  the  defendant  instituting  the  prosecu- 
tion; and  (2)  that  there  is  no  evidence  of  malice,  none  which 
justifies  the  finding  of  the  jury. 

I  have  reatl  over  carefully  the  whole  evidence  on  this 
point,  and  come  to  the  conclusion  that  there  was  ample 
reason  to  justifv  the  defendant  in  the  course  thev  took,  and 
that  they  did  all  that  reasonable  men  could  have  been  ex- 
pected to  do  in  ascertaining  and  investigating  the  probable 
grounds  for  laying  the  information  against  plaintiff,  and 
further,  while  there  is  no  evidence  to  the  contrary,  the  testi- 
mony of  Stewart  shews  that  he  fully  believed  plaintiff  to  he 
the  guilty  party.  Let  us  briefly  glance  at  the  undisputed 
facts.     [Discussion  of  evidence.] 

The  advice  of  counsel  is  sought,  and  action  taken  thereon. 
Different  theories  for  the  loss  are  suggested  by  plaintiff, 
which  on  being  probed  proved  groundless.  All  these  facts 
justify  hut  one  inference,  that  there  was  at  least  reasonable 
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and  probable  cause  for  the  defendant's  action,  and  so  the 
learned  Judge  should  have  found  and  dismissed  the  action. 

I  may  add  that  in  my  opinion  there  is  no  evidence  to 
justify  the  jury's  finding  of  malice.  I  do  not  refer  to  the* 
point  argued  by  the  defence  that  the  action  of  the  manager 
could  be  imputed  to  the  company.  It  is  not  necessary  to 
say  anything  on  that  question  here.  What  I  intend  to  convey 
is  that  throughout  the  evidence,  so  far  as  I  am, able  to  form 
an  opinion,  there  is  not  a  line  to  indicate  that  Stewart,  as 
agent,  or  Beid,  the  manager,  was  actuated  by  any  spite,  ill- 
will  or  indirect  motive  in  adopting  the  proceedings  they  did. 
None  was  pointed  out  by  counsel,  and  so  far  as  malice  is  a 
constituent  the  finding  of  the  jury  is  unwarranted.  There 
were  many  other  points  urged  by  the  defence  against  the 
verdict  to  which  it  is  quite  unnecessary  particularly  to  refer. 
These  defects  to  which  I  have  alluded  are  so  patent  that  in 
my  opinion  the  verdict  cannot  stand,  and  the  action  should 
be  dismissed  with  costs. 


NOVA   SCOTIA. 

Full  Court.  April  20th,  1906. 

MORRISON  v.  McLEOD. 

Trust — Deed  Absolute  in  Form  —  Evidence  —  Possession  — 

Limitation  of  Actions. 

* 

This  was  an  action  to  recover  possession  of  a  lot  of  land 
at  Cleaveland,  in  the  county  of  Richmond,  granted  in  the  year 
1881,  by  the  Crown,  to  the  Rev.  A.  McKenzie,  and  by  him 
conveyed  to  the  plaintiff,  of  which  the  defendant  was  al- 
leged to  be  wrongfully  in  possession. 

The  defence  was  that  an  agreement  had  been  entered  into 
in  the  vear  1881,  between  the  heirs-at-law  of  Ronald  Cum- 
mings  and  the  said  Rev.  A.  McKenzie,  whereby  it  was  agreed 
that  a  grant  of  land  applied  for  by  said  Ronald  Cummings 
in  his  lifetime  should  issue  to  the  said  Rev.  A.  McKenzie, 
but  for  the  use  and  benefit  of  the  heirs,  and  that  the  said 
Rev.  A.  McKenzie  had  no  interest  in  the  grant  except  as 
mortgagee,  pending  the  repayment  of  a  small  sum  of  money 
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advanced  by  him  to  pay  a  balance  due  on  the  grant,  which 
gum  of  money  was  repaid  prior  to  the  date  of  the  conveyance 
to  plaintiff. 

It  was  further  pleaded  that  plaintiff  had  notice  that  his 
grantor  merely  held  the  land  in  question  as  trustee;  also 
that  plaintiff's  claim,  if  any,  was  barred  by  the  statute  of 
limitations.  The  correspondence  shewed  that  the  grant  was 
obtained  as  contended  by  defendants,  and  that  after  the 
grant  issued  the  Cummings  continued  to  occupy  the  land, 
and  no  pretence  was  made  by  the  grantee  that  he  held  the 
land  as  his  own.  In  a  letter  written  by  the  grantee  to  one 
Moreash  he  said :  "  I  beg  to  say,  in  reference  to  the  Cum- 
mings property,  that  I  am  not  the  owner  of  the  property, 
but  I  have  a  grant  in  trust  for  the  benefit  of  the  heirs." 

The  cause  was  tried  before  Fraser,  J.,  who,  in  dismiss- 
ing the  action,  said :  "lam  of  the  opinion  that  the  author- 
ity given  by  the  Cummings,  with  Father  McKenzie's  letter 
to  the  Crown  Land  Office,  created  a  trust,  and  his  own  letters 
following,  which  in  themselves  would  shew  a  trust,  assume  a 
previous  creation  of  a  trust  in  him,  and  are  sufficient  to  shew 
that  he  held  the  lands  for  all  parties  interested." 

J.  J.  Ritchie,  K.Cr,  and  F.  McDonald,  for  appellant. 
J.  A.  Chisholm,  for  respondent. 

Townshend,  J. : — I  have  no  doubt  that  the  decision  ap- 
pealed from  was  right,  and  that  plaintiff  cannot  succeed  in  this 
action.  The  facts  are  correctly  and  fully  set  forth  in  the  judg- 
ment below,  which  prove  that  Rev.  Archibald  McKenzie  held 
the  title  to  the  land  in  question  in  trust  for  Hugh  Cummings, 
and  never  pretended  to  claim  any  right  other  than  that  of  a 
trustee  to  it.  It  is  also  apparent  that  plaintiff  himself  was 
aware  of  the  relations  between  McKenzie  and  Cummings. 
There  is  no  evidence  that  he  was  a  bona  fide  purchaser  for 
value,  indeed  the  inference  is  to  the  contrary.  It  was  argued 
that  there  was  no  legal  evidence  of  the  trust  under  our 
statute,  and  Harding  v.  Starr,  21  X.  S.  R.  121,  was  cited  in 
support  of  this  position.  In  my  opinion  it  has  no  bearing 
on  this  case,  except  in  so  far  as  the  Statute  of  Frauds  is  dis- 
cussed in  relation  to  the  creation  of  trusts  in  land.  The 
nature  and  character  of  the  trust  here  are  clearly  set  forth 
in  writing,  signed  by  McKenzie,  sufficient,  in  my  opinion. 
to  meet  the  requirements  of  the  statute.     Independently  of 
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this  question,  the  learned  trial  Judge  has  found  as  a  fact 
that  Hugh  Cummings,  and  those  claiming  under,  and  through 
him,  have  been,  or  were,  in  the  exclusive  possession  of  this 
land  for  over  twenty  years.  McKenzie  and  those  claiming 
under  him,  including  the  plaintiff,  were  never  in  possession 
at  any  time.  Under  these  circumstances  plaintiff  cannot 
recover,  and  the  appeal  should  be  dismissed  with  costs. 

Longlev,  J.,  concurred. 

Meagher,  J.,  read  a  judgment  to  the  same  effect. 


NOVA  SCOTIA. 

Longley,  J.  May  17th,  1906. 

WAKREX  B1TUL1THIC  PAVING  CO.  v.  LOWE. 

Master  and  Servant — Servant  Talcing  Contract  for  His  Own 

Benefit. 

Action  for  a  declaration  that  a  contract  entered  into 
between  the  defendant  Lowe  and  the  town  of  Springfield,  was 
entered  into  by  Lowe  as  agent  of  and  for  the  benefit  of  plain- 
tiffs, for  an  accounting,  and  to  restrain  the  town  from  paying 
to  the  defendant  Lowe  any  moneys  in  pursuance  of  said  con- 
tract, and  to  restrain  the  defendant  Lowe  from  receiving  the 
same. 

H.  A.  Lovell.  and  K.  T.  Mcllreith,  for  the  plaintiffs. 

T.  R.  Robertson  and  George  Patterson,  for  the  defendant. 

Longley,  J.: — The  defendant  was  employed  as  agent 
and  superintendent  of  plaintiffs'  business  as  sidewalk  and 
street  makers,  etc.,  in  the  Maritime  Provinces,  at  a  salarv  of 

• 

$125  a  month,  expenses,  and  a  commission  of  5  cents  per 
square  yard,  on  all  bitiilithic  pavement  secured.  He  remained 
in  this  position  during  a  part  of  190.1,  and  during  all  1904. 
While  so  engaged  as  superintendent  and  agent  of  plaintiffs 
and  owing  them  his  whole  time  and  energies,  he  put  in  a 
tender  for  sidewalk  and  curbing  to  the  town  council  of  Stel- 
larton  on  July  7th,  1903.  The  council  for  some  reason  did 
not  <ro  on  with  the  work  during  1904  as  expected,  and  cte- 
layed  it  until  1905.  but  plaintiffs  kept  in  touch  with  them 
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during  the  interim.  In  the  early  part  of  1905,  the  plain- 
tiffs became  dissatisfied  with  the  expense  account  of  defen- 
dant, and  also  some  misunderstandings  arose  as  to  the  pay- 
ment of  commissions  on  work  secured.  The  defendant 
claimed  commissions  on  sidewalks  and  gutters,  whereas  the 
plaintiffs  claimed  that  commission  under  the  agreement  was 
payable  only  on  contracts  for  bitulithic  pavements.  Defen- 
dant went  to  Toronto  early  in  1905,  and  discussed  matters 
with  plaintiffs.  The  interview  resulted  in  a  new  contract  for 
service,  on  some  features  of  which  both  parties  are  agreed, 
namely,  that  the  salary  was  to  be  reduced  to  $100  and  no 
expense  account  except  on  the  concurrent;  of  plaintiffs,  and 
a  commission  of  <>  cents  per  square  yard  on  all  bitulithic 
pavements  up  to  30,000  yards,  and  5  cents  for  all  over  30,000 
yards.  The  vice-president  and  general  manager  says  that 
there  was  to  be  undivided  service  on  these  terms,  whereas 
the  defendant  says  that  owing  to  the  reduction  in  pay  he  was 
to  be  at  liberty  to  carry  on  other  work. 

He  resumed  work,  however,  on  returning  to  Nova  Scotia, 
and  drew  his  salary  for  January,  February,  ^larch,  and 
April.  On  the  4th  day  of  May  defendant  entered  into  a 
contract  with  the  town  of  Stellarton  to  lay  gutters,  curbs 
and  sidewalks,  almost  precisely  on  the  terms  of  the  tender 
on  July  7th,  1903,  put  in  by  Lowe  for  plaintiffs  with  the 
plaintiffs'  knowledge  and  consent.  He  made  this  contract 
in  his  own  name,  and  proceeded  to  do  the  work  and  take  the 
profits  for  his  own  benefit.  The  plaintiffs  have  brought  this 
action  to  have  this  contract  declared  to  have  been  made  by 
and  for  the  benefit  of  plaintiffs,  and  all  profits  accruing 
therefrom  to  be  payable  to  them. 

In  determining  this  matter,  \  (fa  not  have  to  decide  the 
delicate  and  difficult  differences  of  statement  between  Mr. 
McKendrick  on  the  one  side,  and  Mr.  Tx>we  on  the  other,  as 
to  the  actual  terms  of  the  verbal  agreement  in  Toronto  in 
January,  1905.  Assuming  Mr.  Lowe's  version  to  be  accu- 
rate, T  could  not  make  myself  believe  it  was  intended  that 
business  which  the  defendant  had  been  paid  in  salary  and1 
expenses  by  plaintiffs  to  obtain  for  them,  and  for  which  they 
had  tendered,  should  be  absorbed  by  the  defendant  for  his 
own  use  and  profit,  at  the  very  moment  he  was  in  their  em- 
ploy. The  correspondence  indicates  very  clearly  that  defen- 
dant did  not  so  regard  the  contract,  so  far  as  the  Stellarton 
contract  was  concerned.     On  the  16th  of  April  he  wired  the 
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plaintiffs  to  "  wire  $100  for  expense  Stellarton  leaving  Tues- 
day." This  was  only  17  days  before  he  entered  into  the  con- 
tract. On  the  20th  April  defendant  again  wired  plaintiffs: 
"  Stellarton  delegation  here  (Glace  Bay),  go  Halifax  Satur- 
day, will  arrange  with  merchants  there."'  This  was  only 
thirteen  days  before  signing  the  contract  for  himself.  At 
that  moment  he  was  treating  plaintiffs  as  his  principals  in 
the  Stellarton  contract,  and  I  know  of  nothing  which  oc- 
curred in  the  few  intervening  days  which  justified  him  in 
suddenly  repudiating  his  obligations  to  plaintiffs  and  enter- 
ing into  the  contract  in  his  own  name.  Even  the  mayor  and 
council  of  Stellarton  were  surprised  after  they  had  resolved 
to  go  on  with  the  work  in  plaintiffs'  tender,  when  defendant 
presented  them  a  contract  to  sign  with  himself  instead  of 
plaintiffs. 

I  think  the  contract  with  Stellarton  was  made  by  defen- 
dant in  violation  of  hip  obligations  to  his  principals  and 
against  good  faith,  and  I  think  the  prayer  of  plaintiffs' 
statement  of  claim  should  be  affirmed,  and  the  contract  of 
May  3rd,  1905,  between  defendant  and  the  town  council  of 
Stellarton,  should  be  declared  to  have  been  made  for  the 
benefit  of  the  plaintiffs,  and  that  the  matter  of  the  amount 
fairly  due  to  the  plaintiffs  under  this  contract  should  be  as- 
certained by  a  referee  appointed  for  this  purpose. 


TH  E 
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Longley,  J.  May  13th,  1906. 

OGILVIE  v.  GRANT. 

Deed — Ambiguous  Description — Evidence  to  Explain  on  Trial 

of  Action. 

F.  H.  Bell  and  R.  T.  Mcllreith,  for  plaintiff. 

W.  B.  A.  Ritchie,  K.C.,  for  defendant. 

Longley,  J. : — At  and  before  1857,  Peter  Ogilvie  was  the 
owner  of  certain  land  and  premises  in  Little  River,  Halifax 
county.  These  holdings  of  real  estate  may  be  described  in 
outline  as  follows:  He  had  been  the  owner  of  the  whole  of 
a  lot  formerly  granted  to  Stoiy.  His  house  was  on  the 
front  of  this  lot,  and  his  cultivated  land  adjoining  this.  He 
had  deeded  to  two  of  his  elder  sons,  two  lots  in  the  rear  of 
this  homestead*  lot,  and  there  remained  to  him  of  the  whole 
Story  lot,  a  lot  near  the  centre  reserved  for  a  mill  site  of  a 
few  acres,  and  to  the  rear  of  the  two  lots  deeded  to  these  two 
elder  sons,  was  another  large  lot,  which  may  be  generally 
described  as  a  wood  lot.  His  holdings  on  this  Story  lot  may 
be  therefore  described  as  three  distinct  lots,  the  house  lot  in 
front,  the  wood  lot  in  the  rear,  and  a  small  mill  site  reserved 
out  of  the  deed  to  his  sons,  in  the  middle.  He  also  owned  a 
lot  which  may  be  referred  to  as  the  James  Ogilvie  lot,  about 
70  or  100  acres  in  extent,  situate  about  two  miles  away  from 
his  Story  lots,  and  connected  with  them  by  a  private  road. 
He  had  several  sons — two  of  whom  had  married  and  been 
provided  for  by  their  father.  William,  the  plaintiff,  about 
1856,  it  appears  from  the  evidence,  while  only  twenty  years 
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of  age,  and  about  to  settle  his  career,  had  a  talk  with  his 
father,  Peter,  the  object  of  which  seems  to  have  been  to  keep 
him  at  home,  and  as  an  inducement  to  this,  Peter  told  him 
that  he  would  give  him  a  deed  of  a  half  interest  in  all  he 
owned,  as  soon  as  he  (William)  should  become  of  age.  These 
terms  were  satisfactory  to  William,  who  married  and  moved 
into  the.  homestead  with  his  father  and  mother.  In  1857, 
after  he  became  21  years  of  age,  Peter  and  wife  gave  a  deed 
to  William  in  the  following  terms :  "  The  following  tracts 
of  land  situate,  lying  and  being  at  Musquodoboit  aforesaid 
that  is  to  say:  one  full  moiety,  or  half  of  the  farm  lot  on 
which  the  said  Peter  Ogilvie  now  resides,  with  one  full  half 
of  the  buildings  thereon,  and  also  one  full  half  or  moiety  of 
the  whole  of  the  personal  estate  of  the  said  Peter  Ogilvie 
which  he  now  owns  or  possesses,  together  with  one  full  half 
or  moiety  of  all  the  woods,  ways,  waters,  water  courses, 
easements,  commodities,  hereditaments  and  appurtenances 
thereunto  in  any  wise  belonging,  etc/.'  In  the  original  deed 
"  tracts  "  is  the  word  used  in  the  first  line  of  description,  in 
th3  registrar's  book  it  is  recorded  "  tract/' 

The  whole  question  involved  in  this  case  is  whether  this 
description  covered  the  interest  of  Peter  Ogilvie  in  the  James 
Ogilvie  lot,  or  whether  it  must  be  confined  to  the  land  owned 
by  him  on  the  Story  grant.  The  whole  question  at  issue  in 
this  cause  is  whether  under  that  deed  William  took  a  half 
part  of  the  James  Ogilvie  lot,  or  not,  and  I  shall  endeavour 
to  marshal  the  facts  and  incidents  that  tend  to  support 
each  of  these  contentions. 

Tracing  the  history  of  this  James  Ogilvie  grant  it  may 
be  stated  that  on  12th  of  June,  1863,  Peter  Ogilvie  gave  to 
two  younger  sons,  Alexander  and  Samuel,  a  deed  of  land 
described  in  the  following  terms:  "All  my  rights  title, 
claim,  property  and  demand  unto  or  upon  a  certain  piece, 
or  lot  of  land  granted  to  James  Ogilvie,  my  brother,  and 
willed  by  his  sister  Esther  Higgans  to  him  and  sold  to  me 
by  him,  will  fully  appear  by  reference  to  said  will.  Begin- 
ning at,  etc."  (here  follows  description  by  metes  and  bounds 
which  includes  the  James  Ogilvie  lot.) 

In  1866  Samuel  Ogilvie  conveyed  his  interest  in  said 
grant  to  Alexander,  and1  after  this  Alexander  mortgaged 
the  land,  and  it  was  afterwards  sold — the  whole  lot — under 
sheriff's  sale  to  Samuel  Burris,  who  received  a  sheriff's  deed 
1889.    Subsequently  in  1900  Burris  conveyed  the  lot  by  deed 
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to  James  C.  Uhlman,  who  is  really  the  defendant  herein. 
He  made  a  contract  with  the  defendant,  Joseph  Grant,  to 
sell  him  the  right  to  cut  timber  off  said  lot,  and  in  doing  so 
Grant  cut  a  portion  of  his  timber  on  the  part  of  the  lot 
which  William  Ogilvie,  the  plaintiff,  claims  as  his,  and  this 
action  is  brought  by  William  against  Grant  for  trespass. 

It  may  be  proper  to  mention  that  on  October  6th,  four 
months  after  his  deed  to  Alexander  and  Samuel,  of  the 
James  Ogilvie  grant,  Peter  made  another  deed  to  William 
citing  the  former  deed  of  ,a  moiety  of  his  land,  and1  now 
conveying  the  other  moiety  of  his  land  and  personal  pro- 
perty. The  terms  of  description  are  quite  the  same  as  the 
former  deed. 

Upon  the  face  of  the  papers,  there  would  be  a  strong 
presumption  it  seems  to  me  that  William  took  nothing  of  the 
James  Ogilvie  lot  in  his  deed  of  1857,  since  the  terms  of 
Peter's  deed  to  Alexander  and  Samuel  seem  to  cover  the 
whole  James  Ogilvie  grant,  and  since,  in  giving  the  second 
deed  to  William,  Peter  uses  the  same  general  words  of  de- 
scription as  to  the  other  moiety,  and  this  deed,  it  is  not 
pretended,  conveyed  any  interest  in  the  James  Ogilvie  grant. 

That  is  the  case  for  the  defendants — a  strict  adherence 
to  the  text  of  the  deeds  and  a  denial  of  any  right  to  have 
their  effect  varied  by  oral  testimony. 

The  plaintiff's  claim  is  built  up  of  a  number  of  acts  and 
circumstances  which  are  supported  by  oral  testimony,  and 
may  be  epitomized  as  follows : 

The  description  of  the  deed  from  Peter  to  William  in 
1857  is  general,  and  there  is  abundant  authority,  English 
and  American,  to  justify  the  admission  of  parol  evidence  to 
enable  the  court  to  determine  the  meaning  of  the  general 
expressions  used :  Roe  v.  Seddon,  22  Q.  B.  D.  233 ;  Garrish 
v.  Towne,  3  Gray  25.  I  admitted  the  evidence  already  re- 
ferred to  as  to  the  circumstances  under  which  the  deed  was 
made.  This  further  evidence  was  given  to  support  the 
plaintiff's  interpretation  of  the  deed:  (a)  That  prior  to  the 
deed  Peter  had  hauled  timber  from  the  James  Ogilvie  lot 
to  his  mill,  and  also  occasionally  firewood,  and  had  a  regular 
road  maintained  for  this  purpose;  (b)  That  at  or  shortly 
after  the  deed,  William  says,  Peter  took  him  over  the  land 
and  pointed  out  to  him  what  he  had,  and  what  was  conveyed 
to  him,  and  in  doing  so  he  took  him  over  the  James  Ogilvie 
lot,  and  pointed  out  the  boundaries  to  him,  and  indicated 
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this  as  a  part  of  the  land  which  he  was  receiving  a  moiety 
of;  (c)  That  after  obtaining  the  deed,  William  rebuilt  the 
mill  which  had  gone  down,  and  himself  took  the  timber 
from  the  Ogilvie  lot  to  build  the  mill,  and  continuously  took 
timber  from  this  lot  to  saw  in  the  mill,  and  continued,  as  his 
father  before  him,  to  take  firewood  from  this  lot,  when  ne 
required  it;  (d)  That  after  the  deed  to  Alexander  and  Sam- 
uel, and  from  Samuel  to  Alexander,  he  found  Alexander 
cutting  all  over  the  lot  in  1870.  That  he  remonstrated  with 
him  and  asserted  his  claim  to  half  the  lot,  which  Alexander 
assented  to,  and  by  mutual  agreement  they  then  and  there 
made  a  division  of  the  lot  between  them,  and  marked  the 
division  line  by  blazes,  and  fixed  on  both  ends  of  this  blazed 
line  marks  on  trees,  one  of  which  still  remains,  and  is  cap- 
able of  identification,  and  it  was  agreed  that  all  one  side  of 
this  line  should  be  William's,  and  all  on  the  other  Alex- 
ander's, and  that  this  was  recognized  ever  after,  and  Wil- 
liam has  claimed  and  enjoyed  uninterrupted  possession  of 
his  half  until  1896,  when  hearing  that  some  one  was  tres- 
passing on  his  part  he  took  proceedings  and  compelled  the 
party  to  settle  for  $20.  All  that  part  of  plaintiff's  evid- 
ence regarding  the  agreed  boundary  is  uncontradicted,  Alex- 
ander was  not  called,  and  it  was  stated  that  he  was  absent 
from  the  country,  (e)  Samuel,  the  brother,  who  received 
the  deed  from  his  father  jointly  with  Alexander,  and  who 
conveyed  his  interest  to  Alexander,  was  put  in  as  a  witness 
of  defendants',  and  in  cross-examination  he  swore  that  he 
always  believed  that  William  owned  half  of  the  lot,  and  that 
he  never  believed  he  owned  anything  but  a  quarter  interest 
under  his  father's  deed. 

This  was  the  plaintiff's  case,  and  it  involved  some  inter- 
esting and  difficult  questions  of  law,  as  to  how  far  Alexander 
and  Samuel  could  by  their  acts  and  admissions  affect  the 
actual  words  of  written  conveyances.  I  think,  however, 
that  in  the  case  of  a  deed  with  words  of  general  description, 
jvidence  to  interpret  may  undoubtedly  be  given. 

The  evidence  satisfies  me  that  Peter  Ogilvie  did  intend 
to  convey  to  William  an  interest  in  the  James  Ogilvie  grant. 
I  believe  William,  the  plaintiff,  when  he  states  the  incidents 
of  the  division  of  1870,  and  I  think  the  evidence  justifies  me 
in  finding  that  William  has  held  possession  of  the  half  so 
allotted  to  him  in  the  division.     I  find,  therefore,  that  the 
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defendants  were  trespassers  on  plaintiff's  land,  and  I  fix  the 
damages  at  $150. 


NOVA  SCOTIA. 

February  3rd,  1906. 

full  court. 

ACADIA  LOAN  CORPORATION  v.  WOOD. 

Mortgage — Practice  in  Foreclosure  Action — Notice  to  Incum- 
brancers. 

This  was  an  action  brought  by  the  plaintiff  to  foreclose 
a  mortgage.    There  were  subsequent  incumbrancers. 

Meagher,  J.,  had  refused  an  ex  parte  application  for  an 
order  of  foreclosure  and  sale  in  which  there  were  directions 
that  a  "  notice  of  this  order  and  a  copy  of  the  advertisement 
of  sale  herein  be  served  upon  such  subsequent  incumbrancers 
appearing  on  the  registrar's  certificate,  or  mailed  to  his  or 
their  address  at  least  ten  days  before  sale,"  and  struck  out 
the  words  "  notice  of  this  order  "  and  directed  that  service  of 
a  copy  of  the  order  on  subsequent  incumbrancers  should  be 
dispensed  with. 

Oakes  moved  before  Weatherbe,  C.J.,  Graham,  E.J., 
FrX&er,  Russell,  and  Loxgley,  JJ.,  for  an  order  in  the  form 
originally  applied  for  on  the  ground  that  there  being  subse- 
quent incumbrancers,  a  good  title  could  not  be  given  to  the 
purchaser  under  Order  16,  Rule  8  (D.),  unless  that  order  was 
strictly  complied  with. 

Fraser,  J. : — It  is  not  sufficient  to  give  subsequent  incum- 
brancers notice  of  the  order  and  sale  without  the  Judgd 
directing  it  to  be  done  in  the  order 

Graham,  E.J. : — The  subsequent  incumbrancers  would 
not  be  bound  by  such  proceedings. 

Weatherbe,  C.J. : — We  grant  your  order  in  line  with 
Order  16,  Rule  8  (D.). 
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NOVA  SCOTIA. 

Full  Couet.  April  20th,  1906. 

halifax  election. 
HETHERINGTON  v.  ROCHE. 

HETHERIXGTOtf  v.  CARNEY. 

Parliamentary  Elections — Trial — Enlarging  Time — Setting 
down  for  Trial  not  Condition  Precedent  to  Time  being 
Enlarged — Preliminary  Objection — Intituling  Papers — 
Waiver. 

Application  by  petitioner  to  set  down  the  petition  for 
trial. 

J.  J.  Ritchie,  K.C.,  and  J.  A.  MacKinnon,  for  the  peti- 
tioner. 

A.  Drysdale,  K.C.,  H.  Mellish,  K.C.,  and  G.  F.  Pearson, 
for  the  respondents. 

Graham,  E.J. : — The  petition  in  each  case  was  presented 
the  13th  of  December,  1904. 

There  were  preliminary  objections  which  were  set  down 
for  hearing  in  March,  1905,  were  heard  on  the  6th  of  May, 
and  dismissed  on  the  7th  of  July,  1905,  and  the  respondents 
appealed  to  the  Supreme  Court  of  Canada.  The  Supreme 
Court  of  Canada  dismissed  the  appeals  on  the  3rd  of  October, 
1905.  On  the  20th  of  May,  1905,  the  petitioner  moved  in  each 
case,  pursuant  to  notice,  to  have  a  day  fixed  for  the  trial,  or  in 
the  alternative  to  have  the  time  enlarged  for  the  commence- 
ment of  the  trial.  The  respondent  produced  an  affidavit  of 
the  20th  of  May,  made  by  the  solicitor,  in  which  he  stated 
that  "  the  Dominion  Parliament  is  now  in  session  at  Ottawa. 
The  respondents*  presence  at  the  trial  is  necessary."  The 
Court  thereupon  "adjudged  that  the  presence  of  the  re- 
spondent is  necessary  at  the  trial  of  the  petition  herein,  and 
that  the  application  to  set  this  petition  down  for  trial  be  and 
the  same  is  hereby  dismissed."  But  the  six  months'  period 
was  enlarged  by  six  months  from  that  date.  On  the  14th 
of  November  a  similar  application  was  made  "to  set  down 
the  petition  herein  for  trial,  or  in  the  alternative  to  extend 
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the  time  for  the  commencement  of  the  trial."  I  quote  from 
the  order  which  shews  that  the  Court  on  that  date  enlarged 
the  time  for  the  commencement  of  the  trial  for  the  period  of 
eight  months. 

Now  an  application  is  made  on  the  part  of  the  petitioner 
to  set  down  the  case  for  trial,  and  the  respondent  in  each 
case  moves  to  dismiss  the  petition  because  the  two  orders 
enlarging  the  six  months'  time,  within  which  the  trial  is  to 
be  commenced  under  the  statute,  are  invalid,  because  at  the 
time  they  were  made  the  case  had  not  been  set  down  for  trial. 

There  is  nothing  in  the  statute  from  which  such  a  re- 
quirement can  be  implied.  By  s.  32  the  trial  of  every  elec- 
tion petition  shall  be  commenced  within  six  months  from 
the  time  when  such  petition  has  been  presented,  etc. 

By  s.  33  the  Court  or  a  Judge  may,  notwithstanding  any- 
thing in  the  next  preceding  section,  from  time  to  time  en- 
large the  time  for  the  commencement  of  the  trial  if,  on  an  ap- 
plication for  that  purpose  supported  by  affidavit,  it  appears 
to  such  Court  or  Judge  that  the  requirements  of  justice  ren- 
der such  enlargement  necessary.  The  expression  "enlarge 
the  time"  is  more  apt  to  express  an  extension  of  a  limited 
period  within  which  some  step  must  be  taken  than  an  ad- 
journment when  a  date  has  been  already  fixed  for  taJdng  a 
step.  It  is  inconvenient;  there  is  no  object  in  having  a  case 
set  down  for  trial  on  a  fixed  date,  when  at  the  same  time  the 
party  must  get  an  adjournment  to  another  date.  Parlia- 
ment may  be  sitting  or  on  the  eve  of  sitting.  So  may  the 
Judges  who  are  to  try  the  case  (s.  34;  Paint  v.  Gillies,  26 
N".  S.  K.  518),  and  a  date  for  trial  cannot  be  fixed.  It  may 
be  within  the  last  14  days  (that  period  is  required  for  notice 
of  trial)  of  the  six  months,  preliminary  objections  not  having 
been  disposed  of  by  the  Court  of  Appeal.  And  in  these  cases 
the  petitioner  must  go  through  the  form  of  setting  the  case 
down  for  trial  at  an  impossible  date  in  order  to  get  the  time 
enlarged  to  another  date.  Affidavits  must  be  made  shewing 
the  petitioner  is  ready  for  trial,  in  order  to  get  it  put  down 
for  trial,  and  also  that  he  is  not  ready  for  trial,  in  order  to 
get  the  time  enlarged  for  its  commencement.  It  is  at  vari- 
ance with  the  statute.  Section  33  provides  that  "  the  Court 
or  a  Judge  may  enlarge  the  time,  etc."  By  the  effect  of  two 
decisions  of  the  Supreme  Court  of  Canada,  the  Court  cannot 
make  an  order  enlarging  the  time  after  the  case  is  set  down 
for  trial — any  order  in  fact.     And  the  contention  is  that  the 
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Court  cannot  do  so  before  the  case  is  set  down  for  trial. 
This  contention  would  Tepeal  the  statute. 

I  refer  to  the  decision  in  the  case  of  Brassard  v.  Lange- 
vin,  2  S.  C.  K.  319,  in  which  Strong,  J.,  said:  "After  the 
petition  is  set  down  for  trial,  the  functions  of  the  Court  are  at 
an  end.  There  is,  therefore,  a  well  defined  line  of  demarcation 
between  the  two  jurisdictions,  that  of  the  Court  and  that  of 
the  Judge  who  tried  the  petition.  .  .  .  Parliament  has 
indeed,  in  so  many  words,  recognized  the  separation  between 
the  jurisdiction  of  the  Court  before  trial,  and  that  of  the 
Judge  after  the  petition  is  set  down  for  trial,  when  in  the 
54th  section  it  requires  the  withdrawal  of  the  petition  to  be 
with  the  leave  of  the  Court  or  a  Judge,  according  as  the  peti- 
tion is  then  before  the  Court,  or  before  the  Judge  for  trial." 

Richards,  C.J.,  concurred. 

I  refer  also  to  the  Quebec  County  Case,  14  S.  C.  B.  441, 
where  Fournier,  J.,  following  that  case,  says:  "When  Mr. 
Justice  Casault  ordered  that  the  trial  of  the  election  petition 
should  be  held  at  Quebec  on  the  31st  of  October,  1887,  the 
procedure  in  the  case  had  reached  that  line  of  demarcation 
where  the  jurisdiction  of  the  Court  or  Judge  as  regards  all 
preliminary  proceedings  was  at  an  end,  and  the  exclusive 
jurisdiction  of  the  trial  Judge  commenced."  1  adopt  the 
construction  given  by  Strong,  J.,  to  the  expression  "  Court  or 
a  Judge"  where  it  occurs  in  another  provision — the  Court 
if  the  case  is  not  set  down  for  trial,  the  trial  Judges,  or  one 
of  them,  if  it  is — shall  be  the  tribunal  to  enlarge  the  time. 
There  is  express  authority  that  the  time  may  be  enlarged 
before  the  case  is  set  down  for  trial :  Pontiac  Case,  Murray  v. 
Davies,  20  S.  C.  R.  626. 

The  six  months  would  have  been  up  on  the  18th  of  Octo- 
ber, 1891.  On  the  10th  a  Judge,  Mr.  Justice  Malhiot,  al- 
though the  preliminary  objections  were  not  disposed  of,  en- 
larged the  time  for  the  commencement  of  the  trial  to  the  4th 
of  November.  On  the  19th  of  October,  another  order,  the 
preliminary  objections  having  been  disposed  of,  was  made 
fixing  the  date  of  the  trial  for  the  4th  of  November,  1891. 
At  the  trial  the  objection  was  raised,  but  the  Judges  set  aside 
the  election.  It  was  held  in  the  Supreme  Court  of  Canada 
that  Mr.  Justice  Malhiot's  orders  were  valid. 

Without  the  order  for  extension,  the  six  months  had  run 
when  the  order  for  setting  down  for  trial  was  made.  The 
point  was  available  at  the  trial  or  on  the  appeal.     In  the 
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Glengarry  Case,  14  S.  C.  E.  453,  Strong,  J.,  said :  "  First  as 
to  the  enlargement  of  the  time  for  fixing  the  date  of  trial, 
made  on  the  10th  of  October.  I  think  it  wa6  quite  compe- 
tent for  the  learned  Judge  to  make  the  order,  although  the 
case  was  not  at  issue.  It  may  be  that  the  Judge  was  not  at 
the  time  prepared  to  fix  a  day  for  the  trial,  but  it  was  en- 
tirely within  his  power  to  enlarge  the  time  without  fixing  the 
date  of  trial,  and  the  order  made  was  perfectly  good  and 
valid."  Taschereau,  J.,  concurred,  and  Gwynne,  J.,  char- 
acterized the  grounds  of  appeal  as  frivolous. 

I  suppose  the  application  would  never  have  been  thought 
of  but  for  a  dictum  in  the  Glengarry  Case,  14  S.  C.  R.  453. 
There  the  order  enlarging  the  time  was  not  made  until  aftei 
the  six  months  had  expired,  and  it  was  held  that  it  could  not 
be  made  then.  And  that  is  all  it  was  necessary  to  hold. 
Now  the  present  Chief  Justice  of  Canada  happened  to  say 
this  (p.  478) :  "By  the  construction  which  I  think  should 
be  given  to  both  of  the  sections  32  and  33 — I  give  full  effect 
to  both,  the  trial  must  be  fixed  to  commence  within  six 
months,  but  if  at  any  time,  on  an  application  supported  by 
affidavits,  after  a  day  has  been  60  fixed  by  either  of  the  par- 
ties, before  the  day  so  fixed,  the  Court  or  a  Judge  is  satisfied 
that  the  ends  of  justice  require  it,  the  time  so  fixed  may  be 
enlarged."  With  the  greatest  respect  I  follow  the  later 
judgment  in  the  Pontiac  Case,  to  which  the  learned  Chief 
Justice  was  a  party.  Had  he  followed  the  obiter  dictum 
just  quoted  from  the  Glengarry  Case,  he  would  in  the  Pontiac 
Case  have  been  obliged  to  dissent,  and  to  have  given  an 
opinion  for  dismissing  the  petition,  because  the  order  enlarg- 
ing the  time  had  been  made  without  first  putting  the  case 
down  for  trial.  He  must  be  taken  to  have  decided  the 
opposite.  Here  the  petitioner  actually  moved  to  have. a  day 
fixed  for  the  trial;  the  respondent  opposed  it,  producing  the 
usual  affidavit  that  his  presence  was  necessary,  and  in  view 
of  the  date  of  the  termination  of  the  session  of  Parliament 
being  unfixed,  no  day  could  be  fixed  for  the  trial. 

There  never  was  a  better  illustration  than  this  case  if  one 
was  needed  to  shew  that  it  was  never  intended  to  have  a  case 
set  down  for  trial  within  the  six  months'  limit,  in  order  to 
have  the  six  months'  limit  enlarged  for  commencing  the  trial. 

It  could  not  be  set  down  for  trial  within  the  six  months. 
The  statute  provides:  "And  the  Court  may  at  any  time 
thereafter  (i.e.,  after  the  preliminary  objections  are  disposed 
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of  and  the  petition  is  at  issue)  ...  fix  some  convenient 
time  for  and  place  for  the  trial  of  the  petition."  And  more- 
over, Brassard  v.  Langevin,  2  S.  C.  R.  319,  and  the  Quebec 
County  Case,  14  S.  C.  R.  441,  decide  that  the  line  of  de- 
marcation of  the  jurisdiction  of  the  two  tribunals  is  the  act 
of  setting  the  case  down  for  trial.  If  the  Court  Bet  down 
the  case  for  trial,  what  would  become  of  the  jurisdiction  of 
the  Judge  to  dispose  of  the  preliminary  objections?  They 
could  never  be  disposed  of  and  the  petitioner  could  never  go 
to  trial. 

The  respondent  in  each  case  asks  to  have  the  petition  dis- 
missed, ot  set  aside,  because  I  do  not  know  how  it  could  be 
dismissed,  on  another  ground  which  might  have. formed  the 
subject  of  a  preliminary  objection,  and  he  takes  it  now,  al- 
though the  petition  has  been  at  issue  since  last  July,  five 
days  after  the  preliminary  objections  were  dismissed.  The 
petition,  it  appears,  is  entitled  in  this  way :  c(  Election  of  a 
member  for  the  House  of  Commons  foT  the  electoral  district 
of  the  county  of  Halifax  .  .  .  holden  on  the  twenty- 
seventh  day  of  October,  1904,  and  the  third  day  of  Novem- 
ber, A.D.  1904." 

For  the  county  of  Halifax  two  members  are  returned 
and  it  is  contended  that  the  title  should  be  "Election  of 
members  for,"  etc.,  or  "election  of  two  members  for,"  etc. 
In  my  opinion  this  objection  cannot  be  taken  now.  If  it  is 
an  irregularity,  I  could  not  stop  to  count  the  number  of 
steps  taken  since  the  irregularity  occurred,  or  reckon  the  time 
which  has  elapsed,  in  view  of  the  doctrine  of  laches. 

The  statute  is  very  drastic  as  to  the  limit  of  time  for 
taking  preliminary  objection,  and  putting  in  an  answer. 

There  is  not  to  be  a  preliminary  objection  after  all  this 
controversy  over  preliminary  objections  carried  forward  and 
raised  in  another  way  which  is  a  year  old,  and  that  over  a 
use  of  the  singular  instead  of  the  plural  in  the  title,  at  the 
most. 

I  never  heard  of  a  case  where  an  action,  after  it  was 
at  issue,  was  dismissed  for  some  irregularity  constituting  a 
defect  in  the  writ  of  summons  or  in  the  statement  of  claim, 
or  where  either  writ  ot  summons  or  statement  of  claim  was 
set  aside  at  that  stage  for  such  an  irregularity.  I  doubt 
if  it  is  an  irregularity  at  all.  It  is  true  that,  under 
the  Dominion  Election  Act,  there  is  but  one  elec- 
tion   writ    for    an    electoral    district    which    returns    two 
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members.  But  the  Dominion  Controverted  Elections  Act 
contemplates  election  petitions  as  if  there  were  really  two 
elections  in  such  a  case.  The  return  of  one  member  may  be 
set  aside  or  the  seat  of  one  claimed  without  affecting  the  elec- 
tion of  the  other.  See  Lane  v.  Warren,  7  Q.  B.  D.  73,  548, 
S.  C.  51,  L.  J.  Q.  B.  359. 

Then  when  you  are  preparing  a  petition,  complaining  of 
the  election  or  return  of  one  only,  are  you  to  entitle  it  (and 
this  is  the  first  proceeding  in  the  Court — the  election  writ 
and  subsequent  proceedings  thereunder  are  not  in  this  Court) 
as  the  matter  of  the  election  which  you  do  complain  of,  or 
as  the  matter  of  the  election  which  comprises  the  election  of 
two  members  the  election  of  one  of  whom  you  do  not  com- 
plain of?  The  present  title  is  as  correct  as  the  one  sug- 
gested. But  supposing  that  this  position  is  not  well  founded, 
and  that  it  is  inaccurate  to  speak  of  the  election  of  two  mem- 
bers as  the  election  of  a  member,  he  being  one  of  the  two, 
is  it  possible  to  weigh  such  misdescription  in  any  scale 
known  to  the  law?  In  the  same  title,  the  election  is  fixed 
by  the  date.  The  petition  and  the  title  of  every  proceeding 
taken  in  the  cause  has  the  name  of  the  petitioner  and  respon- 
dent. The  error  is  harmless.  Nothing  in  the  body  of  the 
petition  is  dependent  upon  it  by  reference.  In  the  petition 
itself,  it  is  alleged :  "(2)  Your  petitioner  states  that  the  elec- 
tion was  holden  on  the  27th  day  of  October,  1904,  and  the 
3rd  day  of  November,  1904,  when  Robert  L.  Borden,  John 
C.  0.  Mullin,  Michael  Carney,  and  William  Roche,  herein- 
after referred  to  as  the  respondent,  were  candidates,  and  the 
returning  officer  has  returned  the  said  respondent  and  the 
said  Michael  Carney  as  being  duly  elected." 

The  prayer  is  "that  it  may  be  adjudged  that  the  said 
respondent  was  not  duly  elected  or  returned  for  the  said  elec- 
toral district  of  the  county  of  Halifax,  and  that  his  election 
and1  return  were  and  are  wholly  null  and  void." 

There  could  not  possibly  be  anything  to  mislead,  when 
everything  is  stated  with  that  particularity. 

The  title  of  the  petition  is  unimportant.  It  is  only  of 
importance  in  Tespect  to  other  proceedings  to  be  taken  later. 
They  must  follow  the  title  of  that  first  step,  at  least  affidavits 
must  for  a  well  known  reason  in  connection  with  a  prosecu- 
tion for  perjury. 

I  cite  a  case  where  a  title  might  have  been  considered  of 
importance  because  the  petition  depended  upon  a  reference  to 
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the  title.  In  the  Lincoln  Case,  4  Ont.  L.  R.  456,  the  peti- 
tion was  entitled  "Election  of  a  member  .  .  .  for  the 
electoral  district  of  Lincoln  and  Niagara,  holden  on  the  22nd 
and  29th  days  of  May,  1902."  There  was  no  such  provincial 
electoral  district  as  Lincoln  and  Niagara.  There  was  a  Do- 
minion electoral  district  of  that  name,  and  there  was  a  pro- 
vincial electoral  district  of  "  Lincoln,"  being  the  district  in- 
tended. It  was  held  that  the  misdescription  was  not  fatal, 
and  that  the  additional  words  might  be  treated  as  surplusage 
and  struck  out,  leave  being  given  to  the  petitioner  to  make 
such  amendment.  Osier,  J. A.,  said:  "I  think  the  words 
'and  Niagara'  used  in  describing  or  stating  the  place  or 
electoral  district  for  which  the  election  complained  of  was 
holden,  and  the  respondent  elected,  ought  to  be  regarded  as 
being  merely  surplusage,  or  at  most  a  harmless  misdescrip- 
tion not  fatal  to  the  proceedings  even  in  the  absence  of  an 
amendment."  In  my  opinion  the  application  to  dismiss  and 
set  aside  the  petition  should  be  dismissed  and  a  day  and 
place  should  be  fixed  for  the  trial.  This  applies  to  both 
cases. 

Weatherbe,  C.J.,  Townshend,  and  Eussell,  JJ.,  con- 
curred. 

Longley,  J.,  expressed  doubt  but  did  not  dissent. 


NOVA  SCOTIA. 

Graham,  E.J.  May  12th,  1906. 

PARKER  v.  BLACK. 

Will — Construction — Life  Estate — Remainder  to  Brothers 
and  Sisters  of  Life  Tenant,  "  or  their  Legal  Representa- 
tives" 

Motion  for  construction  of  a  will. 

H.  Mclnnes,  for  plaintiff. 

R.  E.  Ham,  K.C.,  W.  B.  Ross,  K.C.,  W.  B.  A.  Ritchie, 
K.C.,  J.  Menger,  Jas.  A.  McDonald,  and  W.  H.  Huggins, 
for  defendants. 

The  late  the  Hon.  William  Anderson  Black  by  will  gave 
to  his  trustees  a  bit  of  land   (subsequently  disposed  of  by 
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a  codicil),  and  shares  and  mortgages  amounting  to  some 
$30,000,  in  trust  to  sell  the  land  and  invest  and  reinvest  the 
whole  fund,  and  pay  the  income  to  his  daughter  Celia  H. 
Black  for  life,  and  upon  her  death,  if  she  left  a  husband  and 
issue  her  surviving,  to  pay  £1,000  to  the  husband1,  and  to 
pay  the  income  from  the  balance  of  the  fund  to  the  children 
until  they  attained  the  age  of  21  years,  when  it  was  to  be 
paid  over  to  them.  Then  followed  this  provision :  "  But  if 
the  said  Celia  should  die  leaving  a  husband1,  but  no  issue 
her  surviving,  then  in  such  case  I  direct  my  said  executors 
and  trustees  to  pay  unto  her  said  husband  two  thousand  five 
hundred  pounds  currency  out  of  this  bequest  for  his  own 
use,  and  to  divide  the  remaining  part  thereof  equally  among 
the  brothers  and  sisters  of  my  said  daughter  Celia,  the  child 
or  children  of  any  deceased  brother  or  sister  to  receive  and 
be  entitled  to  the  share  his  or  her  or  their  parent  would  be 
entitled  to  if  living.  If  my  said  daughter  Celia  should  die 
leaving  no  husband  her  surviving  but  should  leave  issue, 
such  issue,  upon  attaining  tjie  age  of  21  years,  shall  be  en- 
titled to  the  whole  of  this  devise  and  bequest,  the  interest, 
dividend  and  rent  in  the  meantime  to  be  applied  by  my  ex- 
ecutors and  trustees.for  the  benefit  of  such  issue.  If  my  said 
daughter  Celia  should  die  leaving  no  husband  or  issue  her 
surviving,  then  in  such  case  I  direct  that  this  devise  and  be- 
quest shall  be  equally  divided  among  her  brothers  and  sisters 
or  their  legal  representatives." 

Miss  Black  died,  never  having  married,  and  I  have  to  con- 
strue the  clause  last  mentioned,  and  more  particularly  the 
expression  "  or  their  legal  representatives/ 

In  my  opinion  the  words  "legal  representatives"  mean 
executors  or  administrators.  That  is  the  primary  and  legal 
meaning  of  the  words,  and  besides,  that  construction  is,  I 
think,  controlled  by  authority.  I  refer  to  In  re  Crawford,  2 
Drew.  230;  Hinchcliffe  v.  Westwood,  2  DeQ.  &  S.  216;  In  re 
Turner,  2  DeG.  &  S.  501 ;  In  re  Henderson,  28  Beav.  656 ; 
Chapman  v.  Chapman,  33  Beav.  556;  Wing  v.  Wing,  34 
L.  T.  N.  S.  41. 

There  is  here  a  prior  life  estate  which  the  above  cases, 
shew  distinguishes  this  case  from  that  of  Bridge  v.  Abbot, 
3  B.  &  C.  224,  and  Colton  v.  Colton,  2  Beav.  67. 

In  respect  to  the  case  of  the  representatives  of  Benjamin 
E.  Black,  one  of  the  brothers  of  Miss  Black,  who  was  dead 
at  the  time  of  the  making  of  the  will,  it  is  contended  by  Mr.. 
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Boss  that  the  testator  included  and  intended  in  the  use  of  the 
words  "  or  their  legal  representatives/'  an  original  gift  to  the 
executors  of  Benjamin  E.  Black,  of  course  as  executors. 

In  my  opinion  the  provision  is  only  applicable  to  those 
representatives  of  brothers  and  sisters  who  died  after  the 
testator  and  during  the  lifetime  of  Miss  Black.  The  words 
were  used  to  ensure  to  the  representatives  of  those  the  share 
which  that  person  would  receive  if  he  had  survived  Miss 
Black,  and  thus  they  have  their  full  office. 

It  is  clear  from  the  authorities  that  if  any  of  the  brothers 
and  sisters  had  died  after  the  making  of  the  will  and  before 
the  testator's  death,  these  words  would  not  include  the  repre- 
sentatives of  such  person:  Corby  v.  French,  4  Ves.  434a; 
Bane  v.  Cook,  McLellan,  168. 

There  is  I  think  just  as  much  ground  for  contending  that 
an  original  gift  was  intended  for  the  representatives  in  that 
case  as  in  the  one  now  under  consideration. 

Mr.  Boss  cited  the  cases  of  Tytherleigh  v.  Harbin,  6  Sim. 
329;  In  re  Smith's  Trusts,  5  Ch.  D.  497  n,  and  other  cases 
like  these. 

He  says  they  apply  exactly  to  the  previous  provision  of 
the  will,  and  contends  that  if  a  portion  of  the  fund  was  in- 
tended for  his  clients  in  one  contingency,  it  is  improbable 
that  the  testator  intended  to  deprive  them  of  it  in  the  other 
contingency.  He  also  contends  that  the  same  authorities 
apply  to  the  very  clause  in  question. 

I  think,  first,  that  the  difference  in  the  words  of  the  two 
provisions  is  controlling. 

Then  in  the  first  case  cited,  the  gift  was  to  the  "  chil- 
dren of  T.  B.  who  should  be  living  at  the  time  of  the  testa- 
tor's death  and  the  issue  of  such  of  them  as  shall  be  then 
dead  leaving  issue."  In  the  second  case,  it  was  to  testator's 
brothers  and  sisters,  and  should  any  of  them  be  dead  "  their 
share  is  to  be  equally  divided  amongst  the  children/' 

I  think  there  is  a  distinction  between  these  cases  and  a 
case  where  the  words  are  "  or  their  legal  representatives."  It 
is  a  difference  recognized  by  the  authorities,  namely,  that  a 
testator  would  not  be  likely  to  make  an  original  gift  to  re- 
presentatives which  the  creditors  of  the  dead  man  would  be 
the  first  to  participate  in,  while  he  would  feel  more  confi- 
dence in  the  matter  of  grandchildren  or  nephews  and  nieces. 

I  admit  that  I  have  not  given  full  force  to  that  consid- 
eration in  the  first  point  dealt  with,  but  in  respect  to  that 
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point  there  are  considerations  involved  which  overbear  that 
one. 

Moreover,  there  is  authority  which  I  think  more  closely 
resembles  this  case,  and  which  I  intend  to  follow. 

In  the  case  of  In  re  Webster's  Estate,  23  Ch.  D.  742, 
Kay,  J.,  deals  with  all  the  cases  cited  by  Mr.  Boss,  distin- 
guishing them,  and  he  says :  "  I  have  gone  through  the  stream 
or  rather  through  the  divided  currents  of  the  authorities 
from  Christopher  v.  Naylor,  1  Mer.  320,  down  to  the  present 
time,  and  I  know  of  no  authority  which  says  that  a  gift  to 
children  or  their  heirs  without  more,  entitles  the  heirs  of 
children  who  were  dead  at  the  date  of  his  will  to  take." 

That  view  in  later  cases  was,  I  think,  established  by  the 
Court  of  Appeal :  In  re  Muther,  Groves  v.  Muther,  43  Ch.  D. 
569,  and  In  re  Wood,  Tellett  v.  Colville,  [1894]  3  Ch.  381. 
I  also  refer  to  In  re  Goringe,  Gorringe  v.  Gorringe,  75  L.  J. 
Ch.  116. 

Then  there  is  a  third  contention.  Mrs.  Parker,  the  sole 
survivor  of  the  brothers  and  sisters,  contends  that  as  such 
she  is  entitled  to  the  whole  fund.  But  the  words  of  the  provi- 
sion are  that  it  is  to  be  (i  equally  divided  among  her  brothers 
and  sisters  or  their  legal  representatives."  If  only  the  sur- 
vivors at  the  death  of  Miss  Black  were  the  objects  of  the  gift, 
there  would  be  no  office  for  the  words  "  or  their  legal  repre- 
sentatives." And  if  you  give  them  an  office  by  supposing 
that  it  was  contemplated  that  all  of  them  might  be  then  dead, 
how  could  the  estate  be  equally  divided  among  the  repre- 
sentatives? 

As  to  costs:  Four  counsel  could  have  represented  and 
argued  all  the  contentions  involved,  and  following  the  usual 
rule  there  ought  not  to  be  an  order  for  costs  out  of  the  fund 
of  unsuccessful  parties,  or  of  unsuccessful  contentions,  by  way 
of  claim  or  resistance  raised  by  parties  otherwise  in  part  suc- 
cessful, but  only  at  most  costs  of  successful  parties  or  of 
successful  contentions.  I  utter  this  as  a  warning  to  those  on 
the  road  to  the  Court  above.  But  there  are  cases  where  the 
point  in  dispute  has  been  caused  by  the  peculiar  words  used 
by  the  testator,  and  even  unsuccessful  parties  have  been 
allowed  costs  out  of  the  fund,  and  I  intend  to  allow  them 
here,  although  it  is  not  the  usual  rule.  The  taxing  master 
will  have  to  discriminate  in  taxing  these  bills. 

Of  course  the  plaintiff,  the  trustee,  will  have  his  costs  out 
of  the  fund. 
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PBDTCE  EDWARD  ISLAND. 

Full  Court.  May  23rd,  1906. 

WHEATLEY  v.  LONG. 

Appeal — Charlottetown  City  Court. 

Sullivan,  C.J. : — This  case  comes  before  us  as  an  appeal 
from  the  City  Court  of  Charlottetown ;  and  the  first  question 
to  be  determined  is  whether  an  appeal  lies  from  that  Court. 
The  Act  of  1903,  consolidating  and  amending  the  several 
Acts  incorporating  the  city  of  Charlottetown,  enacts  that 
there  shall  be  in  Charlottetown  a  court  of  record,  to  be  called 
4  The  City  Court,"  over  which  Court  one  Judge  shall  preside. 

It  further  enacts  that  such  Court  shall,  so  far  as  the  same 
shall  be  applicable  thereto,  and  so  far  as  regards  persons,  both 
debtors  and  creditors,  residing  or  doing  business  within  the 
boundaries  of  Charlottetown,  be  vested  with  the  same  juris- 
diction, powers  and  authorities  up  to  but  not  beyond  the  sum 
of  eighty  dollars,  as  the  County  Courts  in  this  province  pos- 
sess ;  that  such  Court  and  the  Judge  thereof  shall,  subject  to 
the  limitation  mentioned,  have  the  same  powers  as  the  County 
Court  Judges  possess  for  the  collection  of  debts. 

The  County  Courts  have  jurisdiction  in  all  cases  in  which 
the  debt  or  demand  does  not  exceed  one  hundred  and  fifty 
dollars ;  and  by  the  County  Courts  Act  an  appeal  is  given  in 
express  words,  except  in  cases  in  which  the  judgment  is  for 
less  than  five  dollars.  An  appeal  is  not  expressly  given  in 
the  Act  constituting  the  City  Court,  nor  does  that  Act  con- 
tain any  reference  to  an  appeal,  nor  to  procedure  in  appeal. 
But  it  was  contended  before  us  that  as  an  appeal  is  given 
in  express  words  in  the  County  Courts  Act,  and  that  as  it  is 
provided  in  the  Act  establishing  the  City  Court,  that  the 
latter  shall  have  the  same  jurisdiction,  powers  and  authori- 
ties up  to  eighty  dollars  as  the  County  Courts  possess,  there- 
fore an  appeal  lies  from  the  City  Court.  The  City  Court 
having  an  identity  peculiar  to  itself,  forms  no  part  of  the 
judicature  of  the  County  Courts.  The  words  "  jurisdiction, 
powers  and  authorities"  have  reference  to  the  capacity  of 
the  Court  in  deciding  cases  before  it,  whereas  the  right  of 
appeal  is  a  privilege  that  appertains  not  to  the  Court,  but  to 
the  suitors  before  it,  and  unless  that  privilege  is  unequivoc- 
ally given  it  does  not  exist.     The  rule  of  law  in  regard  to  the 


ROGERS  v.  DUVAR.  133 

right  of  appeal  was  thus  laid  down  scores  of  years  ago  by 
Lord  Tenterden  in  Rex  v.  Hanson,  4  B.  &  Aid.  521 :  4;  The 
rule  of  the  Court  is,  that  although  a  certiorari  lies  unless 
expressly  taken  away,  yet  an  appeal  does  not  lie,  unless  ex- 
pressly given  by  statute."  In  Regina  v.  Stock,  8  A.  i  B. 
405,  the  same  rule  was  followed,  and  is  referred  to  by  Patte- 
6on,  J.,  in  these  words :  "  The  dictum  in  Kex  v.  Hanson  that 
a  certiorari  lies  unless  expressly  taken  away,  but  an  appeal 
does  not  lie  unless  expressly  given,  seems  to  be  clear  law." 
In  the  case  of  Attorney-General  v.  Sillem,  10  H.  L.  C.  704,  it 
was  held :  "  The  creation  of  a  right  of  appeal  is  an  act  which 
requires  legislative  authority.  Neither  the  inferior  nor  the 
superior  tribunal,  nor  both  combined,  can  create  such  a  right." 
In  that  case  Lord  St.  Leonards  said :  "  It  is  clearly  laid 
down  that  no  right  of  appeal  can  be  given  except  by  express 
words.  ...  1  agree  that  to  create  such  a  right,  it  is  not 
necessary  to  use  the  word  "  appeal,"  but  some  clear  equiva- 
lent terms  must  be  used.  .  .  .  We  have  a  right  to  expect 
(from  the  legislature)  "  a  clear  and  unambiguous  expression 
of  its  intention,  open  to  no  doubt,  or  cavil,  nothing  left  to 
inference  or  implication."  The  case  of  Harper  v.  Pole,  L.  R. 
3  Eq.  752,  follows  and  adopts  this  principle.  The  case  of 
"  The  Ganges,"  L.  R.  5  P.  D.  247,  is  clearly  distinguishable 
from  the  one  before  us.  It  is  a  decision  upon  the  particular 
language  of  a  statute  giving  at  the  same  time  admiralty  juris- 
diction to  two  several  courts,  and  only  decides  that  the  inten- 
tion of  the  legislature  in  that  particular  case  indicated  that 
both  courts  were  covered  by  the  language  used. 

In  the  case  before  us,  as  has  been  said,  there  are  no  express 
words  giving  an  appeal  in  the  statute,  nor  are  there  any  clear 
equivalent  terms  used.  We  must  construe  the  language  as  it 
stands  in  the  Act.  If  it  was  intended  to  give  an  appeal  from 
u  The  City  Court,"  the  legislature  has  failed  to  give  expres- 
sion to  such  intention.  The  case  will  therefore  be  dismissed 
from  this  Court,  but  without  costs.  •< 

Hodgson  and  Fitzgerald.,  JJ.,  concurred. 
A.  J.  B.  Mellish,  for  appellant. 
E.  0.  Brown,  for  respondent. 


PRINCE  EDWARD  ISLAND. 

Full  Court.  May  23rd,  1906. 

ROGERS  v.  DUVAR. 

In  this  case  it  appeared  that  the  sheriff  after  seizure  of 
personalty  under  an  execution,  took  a  bond  for  the  forthcom- 
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134         THB  EASTERN  LAW  REPORTER. 

wg  of  the  property  and  then  applied  for  an  interpleader  issue 
to  determine  the  title  of  the  claimant  to  the  goods  seized. 

Held,  that  notwithstanding  the  acceptance  of  such  bond, 
the  sheriff  was  still  in  possession  and  entitled  under  the 
statute  to  take  interpleader  proceedings. 

W.  S.  Stewart,  K.C.,  for  plaintiff. 
Neil  McQuarrie,  K.C.,  for  claimant. 
J.  J.  Johnston,  for  sheriff. 


PRINCE  EDWARD  ISLAND. 

Hodgson,  M.R.  May  11th,  1906. 

IX  RE  THOMAS  LYXCH. 

Canada  Temperance  Act — Repeal  —  Enforcing  Prior  Convic- 
tions— Magistrate  Suspending  Execution  of  Sentence. 

Hodgson,  M.E. : — This  is  an  application  for  a  habeas 
corpus.  I  granted  a  rule  nisi  on  the  4th  of  May,  returnable 
before  the  Court  to-day. 

The  facts  are  that  Thomas  Lvnch  was  convicted  before 
George  Tweedy,  Esq.,  the  stipendiary  magistrate  for  West 
Prince,  for  a  second  offence  under  the  Canada  Temperance 
Act.     The  conviction  is  dated  the  6th  September,  1905. 

The  operation  of  the  Canada  Temperance  Act  was  revoked 
by  Order-in-Council  on  7th  April,  190fi. 

On  the  24th  April,  that  is  17  days  after  the  Act  had  been 
revoked,  a  commitment  was  issued  on  the  conviction  before 
TVeedy,  and  Lynch  was  lodged  in  jail  next  day. 

The  question  is  could  the  commitment  legally  issue  after 
the  publication  of  the  Order-in-Council  of  April  revoking  the 
Act? 

Mr.  Williams  has  argued  that  sees.  49  and  53  of  the  Inter- 
pretation Act  do  not  apply  to  this  question.  Probably  they 
do  not.    I  decide  this  question  independently  of  these  sections. 

I  take  it  to  be  well-established  law  that  when  a  statute 
prescribing  the  punishment  for  an  offence  or  a  crime  is  re- 
pealed after  such  offence  or  crime  has  been  committed,  but 
before  final  judgment  of  conviction,  though  after  a  verdict 
of  guilty,  no  punishment  can  be  imposed  because  the  act 
must  be  punishable  when  judgment  is  demanded,  and  au- 
thority to  render  judgment  must  still  reside  in  the  Court. 
But  when  sentence  has  been  pronounced  and  nothing  remains 
but  to  fix  the  day  when  it  shall  be  executed,  the  case  is  not 
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affected  by  the  repeal  of  the  law  because  the  Court  fixing  the 
day  of  execution  does  not  exercise  judicial  power,  but  only  acts 
ministerially :  see  cases  cited  26  Am.  and  Eng.  Enc.  p.  755. 

In  Foster  v.  Medfield,  3  Mete,  at  p.  5,  Wilde,  J.,  says: 
mi  The  repeal  of  the  statute  did  not  vacate  or  annul  a  lawful 
commitment  under  it  while  it  remained  in  force.  It  might 
as  well  be  contended  that  a  judgment  for  a  penalty  recovered 
by  virtue  of  an  existing  statute  would  be  vacated  by  its  sub- 
sequent repeal.  The  commitment  in  this  case  was  founded 
on  an  adjudication  lawfully  made  by  the  judge  of  probate 
for  the  county  of  Norfolk,  who  had  jurisdiction  of  the  subject 
matter  upon  the  validity  of  which  the  subsequent  repeal  of 
the  statute  under  which  the  adjudication  and  commitment 
were  made,  can  have  no  effect."  Reg.  v.  Denton,  18  Q.  B. 
761,  and  Ex  parte  Grisewood,  4  De  6.  &  J.  544,  are  quite 
consistent  with  this  view  of  the  law. 

In  this  case  the  statute  was  in  force  and  the  magistrate 
had  jurisdiction  when:  (1)  the  offence  was  committed;  (2) 
the  information  was  laid;  and  (3)  the  conviction  was  made 
(that  is  when  judgment  was  pronounced). 

Tweedy's  judieial  functions  then  ceased.  The  case  was 
ended.  All  that  remained  was  to  sign  the  document  sending 
the  party  to  prison,  a  mere  ministerial  act,  which  need  not 
be  performed  by  the  magistrate  who  pronounced  the  judg- 
ment, but  by  any  other  magistrate  who  may  have  had  juris- 
diction to  hear  and  decide  the  matter :  Rex  v.  Crow,  1  C.  L. 
J.  302. 

There  is  one  matter  I  wish  to  refer  to :  it  was  not  argued 
or  referred  to  in  anyway,  and  I  express  no  opinion  upon  it, 
but  it  seems  to  me  a  grave  question  whether  magistrates  pos- 
sess the  power  they  claim  of  allowing  time  to  elapse  before 
issuing  the  commitment  unless  they  have  provided  for  such 
delay  in  the  conviction.  It  is  the  duty  of  the  magistrate 
when  he  gives  judgment  to  follow  up  that  judgment  with  a 
commitment,  and  it  is  to  me  very  doubtful  whether  he  pos- 
sesses the  power  to  suspend  the  execution  of  his  sentence 
until  for  some  reason  or  for  no  reason  at  all  he  pleases  to 
execute  it.  It  semes  to  me  an  assumption  of  authority  which 
is  open  to  the  gravest  doubt,  and  when  questioned  may  be 
found  to  have  serious  consequences  not  only  for  the  prosecu- 
tor but  for  the  magistrate. 

The  rule  must  be  discharged. 

E.  B.  Williams,  for  the  applicant. 


136         THE  EASTERN  LAW  REPORTER. 

HOVA  SCOTIA. 

Longley,  J.  May  22nd,  1906. 

KAULBACH  v.  BOYLAN. 

Injunction — Sheriff's  Title — Adverse  Claimant  —  Balance  of 

Convenience. 

Motion  to  stay  sheriff's  sale. 

James  A.  McLean,  for  the  application. 
W^  E.  Roscoe,  K.C.,  contra. 

Longley,  J. : — An  application  was  made  to  me  at  Cham- 
bers on  Friday,  May  18th,  1906,  for  an  order  to  restrain  a 
sheriff's  sale  of  certain  lots  at  Gold  Biver,  in  the  county  of 
Lunenburg,  under  a  judgment  of  plaintiff  in  this  case.  The 
grounds  for  such  order  are  as  follows:  One  of  the  lots  ad- 
vertised for  sale  is  a  100-acre  lot  granted  to  H.  A.  N.  Kaul- 
bach  in  1863,  and  conveyed  by  him  to  Richard  Boylan  the 
same  year  by  deed.  It  appears  from  the  affidavits  that  Kaul- 
bach  took  a  lien  in  the  form  of  a  judgment  against  this  land 
as  a  security  for  the  purchase  price  of  a  part  thereof.  In 
1886  the  Gold  Biver  Lumber  Company  desired  to  obtain  this 
lot  and  purchased  it  from  Richard  Boylan  for  the  sum  of 
$400,  but  in  order  to  obtain  title  it  became  necessary  to 
pecure  a  release  of  H.  A.  N.  Kaulbach's  judgment,  and  this 
was  done  by  the  payment  of  $346  to  the  said  Kaulbach,  leav- 
ing but  a  small  sum  to  be  paid  to  Boylan.  The  original  re- 
ceipt of  H.  A.  X.  Kaulbach  was  produced  for  the  $346,  and 
his  promise  to  give  a  release  when  ealled  upon  to  do  so.  Re- 
ceipts are  also  produced  signed  by  Richard  Boylan  for  $34 
and  $15  on  account  of  said  land. 

After  this  transaction,  the  Gold  River  Lumber  Company 
entered  into  possession  of  said  lot,  lumbered  on  it  and  built 
a  dam  which  overflowed  it,  and  have  remained  in  possession 
ever  since,  but  the  same  lumber  company  never  obtained  a 
deed  of  said  land,  nor  a  release  from  H.  A.  N.  Kaulbach,  who 
had  been  dead  for  years.  It  was  stated  by  counsel,  however, 
that  Kaulbach's  executor  was  ready  to  give  such  release. 

Richard  Boylan  died  in  1904,  leaving  several  children. 
At  his  death  C.  Edwin  Kaulbach  had  a  judgment  or  judg- 
ment? against  him,  which  judgments  covered  several  lots  of 
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land  owned  by  Boylan,  other  than  the  lot  in  question.  Bo- 
fore  his  death,  Boylan  and  Edwin  Kaulbach  made  some  ar- 
rangement about  these  judgments  which  I  do  not  fully  under- 
stand from  the  affidavits;  but  in  1897  Richard  A.  Boylan,  a 
son  of  the  defendant  Richard  Boylan,  otained  an  assignment 
of  judgments  against  Richard  Boylan  from  C.  Edwin  Kaul- 
bach  for  $800.  The  judgments  assigned  are  one  for  $210, 
dated  March  8th,  1862,  another  for  $475.59,  dated  October 
4th,  1882,  and  another  for  $583.19,  dated  January  10th,  1895. 
The  assignment  of  judgments  then  proceeds  to  declare  that 
"  upon  a  settlement  had  with  Richard  Boylan,  senior,  on  the 
10th  day  of  January,  1895,  there  was  found  due  and  owing 
said  C.  Edwin  Kaulbach  $1,269.88,  together  with  interest, 
and  upon  which  amount  of  $1,269.88  a  credit  is  due  said 
Richard  Boylan,  senior,  of  $1,000,  November  24th,  1896,  be- 
ing the  conveyance  of  the  homestead  from  the  said  Richard 
Boylan,  senior,  to  Richard  A.  Boylan,  junior."  I  confess 
I  do  not  very  clearly  understand  this  arrangement,  which 
seems  obscure  in  its  provisions,  but  as  I  understand  it  the 
judgment  assigned  was  for  the  balance  after  crediting  the 
$1,000,  and  that  the  amount  now  due  on  that  judgment  is 
$269.88,  together  with  interest  accruing  since. 

Richard  A.  Boylan  has  recently  issued  an  execution  upon 
said  judgment,  and  has  advertised  for  sale  three  lots  of  land 
formerly  owned  by  the  late  Richard  Boylan,  one  of  which  is 
the  lot  of  land  which  the  Gold  River  Lumber  Company  pur- 
chased from  said  Boylan  in  1886,  and  alleges  they  have  paid 
for  and  been  in  possession  of  ever  since. 

The  only  bearing  which  the  affidavit  of  Richard  A.  Boylan 
has  upon  the  point  at  issue  is  a  statement  in  general  terms 
that  the  Gold  River  Company  did  not  pay  to  his  father  the 
whole  amount  due  to  him  under  the  agreement  of  sale,  and 
also  that  his  father,  prior  to  his  death,  entered  into  possession 
of  the  lot.  This  is  denied  by  the  Gold  River  Lumber  Com- 
pany. The  affidavits  satisfy  me  that  the  Gold  River  Lumber 
Company  did  buy  the  lot  and  pay  for  it,  and  entered  into 
possession  of  it,  and  I  am  not  satisfied  of  any  subsequent 
re-entry  by  Richard  Boylan. 

With  these  facts  before  me  the  question  is  should  I,  act- 
ing under  the  equitable  jurisdiction  conferred  upon  this 
Court,  make  an  order  to  restrain  the  sale  of  said  land  until 
the  Gold  River  Lumber  Company  have  had  an  opportunity 
of  establishing  their  rights  in  said  lot,  if  they  can,  in  a  court 
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of  equity  ?  I  have  examined  the  various  authorities  cited  by 
counsel  on  both  sides,  and  as  usual  they  are  somewhat  con- 
flicting. Usually  the  restraining  power  of  the  Court  is  not 
exercised  unless  some  injury  is  likely  to  result  which  the 
usual  process  of  law  will  not  meet.  Xo  great  harm  can  re- 
sult to  the  rights  of  the  Gold  River  Lumber  Company  if  the 
sale  should  go  on,  and  no  great  injury  can  result  to  the  plain- 
tiff herein  if  the  sale  is  postponed.  Upon  the  whole,  in  view 
of  the  facts  that  the  affidavits  disclose  a  very  clear  case  of 
purchase  and  payment,  and  that  much  injury  might  be  done 
to  the  operations  of  the  Gold  River  Company  if  this  lot  of 
land  should  be  vested  in  a  third  party,  I  am  inclined  to 
think  the  balance  of  convenience  would  be  served  by  a  post- 
ponement of  the  sale  until  the  Gold  River  Lumber  Company 
have  an  opportunity  of  establishing  their  rights  in  this  land 
in  the  courts.  Any  restraining  order  must  be  on  condition 
that  the  Gold  River  Lumber  Company  assume  responsibility 
for  all  loss  and  damage  by  the  restraining  of  such  sale,  and 
pay  whatever  costs  have  been  incurred  in  advertising,  etc.; 
and  upon  the  further  condition  that  steps  shall  be  taken 
forthwith  to  assert  in  a  court  of  law  their  rights  in  said  lot 
of  land.  If  this  is  not  done  within  a  reasonable  time  the 
present  judgment  creditor  will  have  the  right  to  apply  to 
dissolve  this  restraining  order ;  the  Gold  River  Lumber  Com- 
pany to  have  the  costs  of  this  application. 


NOVA  SCOTIA. 

Russell,  J.  April  2nd,  1906. 

SILVER  v.  RUDOLF. 

Injunction  —  Sole  by  SJwriff  —  Withdrawal  by  Execution 

Creditor. 

This  was  a  motion  for  an  interm  restraining  order  in  a 
suit  against  the  sheriff  to  enjoin  him  from  selling  land  under 
a  judgment  against  the  plaintiff  in  the  present  action.  The 
proposed  sale  was  a  proceeding  under  a  mistake  as  to  the 
piece  of  land  now  claimed  by  the  present  plaintiff,  and  the 
plaintiff  in  the  court  in  which  the  sale  proceedings  were  being 
taken,  on  receiving  notice  of  the  claim,  abandoned  .the  pro- 
posed sale  as  far  as  it  related  to  the  property  claimed. 

Jas.  A.  McLean,  K.C.,  in  support  of  application. 

H.  Mellish,  K.C.,  contra. 
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Russell,  J.: — I  see  no  necessity  for  any  order  in  this 
case.  The  proposed  sale  of  plaintiff's  land  has  been  aban- 
doned and  notice  to  that  effect  given  to  the  plaintiff.  I 
think  the  plaintiff  could  have  obtained  all  the  relief  required 
in  a  summary  manner,  and  it  may  be  that  under  sec.  18,  sub- 
sec.  5  of  the  Judicature  Act  he  was  prohibited  from  taking 
an  injunction.  That  will  be  determined  if  ever  the  case 
comes  to  trial,  and  the  costs  of  the  present  application  I  sup- 
pose can  then  be  dealt  with. 


NOVA  SCOTIA. 

Longley,  J.  May  26th,  1906. 

BUTT  v.  DAKTMOUTH  FERRY  COMMISSION. 

Ship — Collision — Steamer  and  Sailing   Vessel 

Trial  of  action. 

W.  E.  Thompson,  for  the  plaintiff. 

H.  Mclnnes,  for  the  defendants. 

Longley,  J.: — On  the  14th  of  September,  1905,  the 
plaintiffs'  schooner  "  Mindora,"  under  the  command  of  Capt. 
Parsons,  started  from  Deep  Water  Pier  to  go  to  Black's 
wharf,  now  Cook's.  Leaving  the  dock,  she  went  out  into  the 
harbour  two  hundred  yards  or  more  and  sailed  down  the  har- 
bour, and  the  wind  being  favourable,  at  a  lively  rate  of 
speed.  While  she  was  thus  spinning  down  the  harbour  the 
ferry  steamer"  Halifax  "  was  leaving  her  dock  on  her  usual 
run  for  Dartmouth.  The  course  of  the  ferry  steamers  en 
route  for  Dartmouth  is  north-easterly,  and  they  turn  north- 
erly as  soon  as  safely  out  of  dock.  The  captain  of  the  "  Hali- 
fax" seeing  the  schooner  scudding  down  the  harbour  con- 
cluded that  his  course  would  be  inside  of  her  and  steered  ac- 
cordingly. Suddenly  the  schooner  turned  in  her  course  and 
bore  straight  for  Black's  wharf.  This  sudden  change  of 
course  occurred  when  the  two  vessels  were  within  a  hundred 
and  fifty  yards  of  each  other.  The  captain  of  the  "Min-* 
dora,"  supposing  that  by  running  toward  his  dock  the  "  Hali- 
fax "  would  find  it  convenient  and  desirable  to  so  astern  of 
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the  schooner,  pursued:  his  straight  course  dockward.  The 
captain  of  the  "  Halifax  "  finding  himself  well  inside  thought 
the  only  course  was  to  keep  inside,  and  he  changed  his  course 
westerly  and  went  as  far  inside  as  the  wharves  would  permit 
him.  At  the  moment  he  saw  the  schooner  going  inwards  he 
blew  two  whistles,  which  meant  "I  am  directing  my  course 
to  port."  It  seems  that  the  captain  of  the  "  Mindora"  did 
not  understand  the  signal  and  kept  straight  on.  As  a  result 
the  schooner  ran  into  the  steamer  and  the  schooner  sustained 
certain  damage  for  which  the  owners  claim  compensation 
against  the  owners  of  the  "  Halifax,"  and  bring  this  action. 

The  evidence  of  the  parties  is  not  materially  at  variance. 
The  rules  for  the  navigation  of  Canadian  waters,  as  amended 
and  approved  by  orderin-council  of  February  9th,  1897,  make 
certain  provisions  for  the  guidance  of  ships  in  proximity. 

Article  20  prescribes  that  "when  a  steam  vessel  and  a 
sailing  vessel  are  proceeding  in  such  directions  as  to  involve 
risk  of  collision  the  steam  vessel  shall  keep  out  of  the  way  of 
the  sailing  vessel." 

This  is  relied  on  by  the  plaintiffs  in  this  case,  but  the  evi- 
dence I  think  shews  that  the  "  Halifax "  made  all  possible 
efforts  to  keep  out  of  the  way. 

Article  21  prescribes  that  "where  by  any  of  these  rules 
one  of  two  vessels  is  to  keep  out  of  the  way  the  other  shall 
keep  her  course  and  speed." 

This  is  also  relied  on  by  the  plaintiffs  as  a  justification  of 
the  "  Mindora  "  keeping  her  course.  But  it  must  be  borne 
in  mind  that  in  this  case  there  was  a  sudden  change  of  course 
of  the  "  Mindora,"  which  is  in  violation  of  the  regulation, 
and  which  produced  such  a  condition  as  to  seriously  affect  the 
action  of  the  "  Halifax."  A  note  to  this  rule  declares  that 
a  when,  in  consequence  of  thick  weather  or  other  causes,  such 
vessel  finds  herself  so  close  that  collision  cannot  be  avoided 
by  the  action  of  the  giving-away  vessel  alone,  she  shall  also 
take  such  action  as  will  best  aid  to  avert  the  collision." 

The  want  of  compliance  with  this  rule  on  the  part  of  the 
"  Mindora  "  was  in  a  large  measure  the  cause  of  the  collision. 
The  "  Halifax,"  as  soon  as  by  a  change  of  course  of  the  "  Min- 
dora" it  was  found  that  collision  was  threatened,  blew  two 
short  blasts  with  her  whistle. 
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Rule  28  prescribes  that  "  when  vessels  are  in  sight  of  one 
another  a  steam  vessel  under  way,  in  taking  any  course  au- 
thorized or  required  by  these  rules,  shall  indicate  that  course 
by  the  following  signals  on  her  whistle  or  siren,  viz.,  one 
short  blast  to  mean :  *  I  am  directing  my  course  to  starboard ;' 
two  short  blasts  to  mean : '  I  am  directing  my  course  to  port/  " 

The  "  Haliax  "  gave  the  signal  that  she  was  directing  her 
course  to  port. 

If  at  the  moment  this  signal  was  given  the  vessel  had  by 
changing  her  helm  altered  the  direction  of  her  course,  the  col- 
lision would  probably  have  been  avoided.  Capt  Parsons,  who 
had  command  of  the  "  Mindora,"  gives  as  excuse  for  not  doing 
this  that  he  did  not  understand  this  signal.  It  may  not  have 
been  the  necessary  duty  of  the  master  of  a  coasting  schooner 
to  know  these  prescribed  signals,  but  it  seems  to  me  that  his 
want  of  knowledge  and  his  failure  to  act  in  conformity  with 
them  constitutes  an  element  in  determining  the  responsibility 
in  this  case.  The  rule  already  quoted  requires  the  vessel 
which  has  the  way,  "  when  she  finds  herself  so  close  that  col- 
lision cannot  be  avoided  by  the  action  of  the  giving-way 
vessel  alone,"  to  "  take  such  action  as  will  best  aid  to  avert  the 
collision." 

This  the  "  Mindora  "  did  not  do,  and  if  her  master  had 
been  familiar  with  signals  prescribed  she  would  or  might 
have  done  so  when  the  signal  from  the  steamer  was  given. 

Viewing  the  evidence  in  all  its  aspects  I  am  not  satisfied 
that  the  "  Halifax  "  was  guilty  of  any  negligence  in  the  mat- 
ter, nor  that  her  captain  could  have,  on  the  instant,  taken 
any  course  more  prudent  and  careful.  It  was  urged  that  he 
should  have  reversed  the  engine  and  stopped1,  but  Capt. 
Graham  explains  that  he  could  not  have  stopped  in  the  short 
distance  then  separating  them,  and  that  to  have  done  so  would 
have  made  collision  more  certain  and  more  dangerous. 

I  dismiss  the  action,  but  if  the  case  should  go  to  the  full 
Court,  I  leave  all  the  questions  of  fact  open,  and  in  case  my 
view  of  the  law  should  be  overruled  I  fix  the  damages  of  the 
plaintiffs  at  $320.32,  viz.,  $260.32  for  repairs,  towage,  etc., 
and  $60  for  six  davs'  detention. 
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NOVA  SCOTIA. 

Graham,  E.J.  x  May  21st,  1906. 

IN  EE  TOUQUOY  GOLD  MINING  COMPANY. 

Company  —  Winding-up  —  Debenture-Holder  —  Preferred 

Shareholder. 

Contestation  under  the  Winding-up  Act  to  determine 
whether  the  claimants  were  secured  creditors  and  entitled  to 
payment  in  priority  to  the  ordinary  creditors  of  the  company. 

W.  A.  HenTy,  and  H.  V.  Bigelow,  for  the  claimants. 

H.  Mellish,  K.C.,  and  J.  Philip  Bell,  for  the  liquidator. 

Graham,  E.J. : — The  Touquoy  Gold  Mining  Company  is 
being  wound  up  under  the  Winding-up  Act  of  Canada,  and 
tMr.  Eacine  seeks  to  rank  as  a  secured  creditor  (for  $10,200), 
while  the  liquidator,  or  other  creditors,  contend  that  he  is 
only  a  preferred  shareholder. 

By  the  company's  charter,  1897  c.  108,  s.  17,  the  .share- 
holders had  power  to  issue  "bonds,  debentures  or  preferred 
shares  under  its  seal."  And  it  was  provided  that  such  bonds 
and  debentures  may  be  made  payable  at  such  times,  in  such 
places,  and  bear  interest  at  such  rate,  and  such  bonds,  deben- 
tures or  preferential  stock  may  entitle  the  holder  to  such 
priorities  and  privileges,  and  may  be  subject  to  such  condi- 
tions as  the  company  may  decide. 

At  a  meeting  of  30th  July,  1903,  at  which  Mr.  Baeine 
and  other  shareholders  were  present,  it  was  resolved  that  the 
company  should  issue  a  series  of  its  "preferred  shares,  or 
debentures,  under  and  by  virtue  of  section  17,  for  a  sum  not 
exceeding  $12,000,  said  preferred  shares  or  debentures  to 
bear  interest  at  the  rate  of  eight  per  cent,  per  annum,  pay- 
able half-yearly,  to  be  redeemed  in  one,  two  or  three  years  at 
the  option  of  the  company." 

In  accordance  with  this  resolution  a  notice  was  sent  out 
to  shareholders  reciting  the  resolution,  and  stating  that  the 
money  would  be  used  to  pay  off  existing  liabilities  and  to 
sink  a  vertical  shaft  on  the  property ;  also  stating  that  these 
preferred  shares  would  "  constitute  a  first  lien  on  all  assefs 
of  the  company,  including  mining  areas,  woodland',  machin- 
ery, and  plant,"  and  that  "  the  principal  and  interest  thereon 
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must  be  fully  paid  before  the  ordinary  shares  can  participate 
in  any  of  the  profits  of  the  company." 

Then  a  trust  deed  or  mortgage  to  trustees  to  secure  the 
same  was  framed  and  executed  by  the  company.  The  resolu- 
tion in  respect  to  a  previous  transaction  of  raising  money  like 
this  one  was  inadvertently  recited  instead  of  the  one  just 
quoted,  and  I  shall  refer  to  this  later.  But  it  contained  this 
recital  which,  I  suppose,  was  in  the  old  resolution,  namely: 
"  Provided  that  until  such  preferred  stock  loan  of  $12,000 
is  repaid,  the  present  shareholders  shall  receive  no  dividends 
until  full  payment  is  made  for  the  payment  of  the  interest  on 
such  preferred  shares  and  the  repayment  of  the  same;"  also 
that  the  trustees  were  "  to  hold  the  property  of  the  company 
embraced  in  the  deed  in  trust  for  the  repayment  of  said  loan 
with  interest  as  aforesaid." 

Coming  to  the  effective  part  of  the  instrument, 
the  property  was  conveyed  in  trust  to  allow  the 
company  to  work  the  mining  areas,  etc.,  and  the 
trustees  were  to  receive  from  the  company  all  of  the  net 
returns  and  profits,  etc.,  said  net  returns  and  profits  to  be 
a  first  charge  and  claim  upon  said  company,  and  its  property, 
for  three  years,  and  to  go  to  said  trustees,  to,  in  the  first 
place,  pay  the  half-yearly  interest  at  eight  per  centum  per 
annum  to  accrue  on  the  said  $12,000  preferred  shares,  "  or 
to  the  holders  of  the  stock  certificates  for  the  same  issued 
by  the  said  company  under  the  said  resolution,  and  all  the 
surplus  of  such  net  earnings  and  profits  during  three  years 
or  upwards,  until  the  company  places  said  trustees  in  a  posi- 
tion to  pay  off  and  redeem  said  $12,000  preferred  shares  with 
interest,  to  be  held  and  placed  on  bank  interest  till  the  same 
can  be  provided  for  and  paid  off  under  the  terms  of  said  reso- 
lution." Upon  the  further  trusts  that  should  the  said  com- 
pany during  three  years  from  date  from  the  net  profits  and 
returns  from  its  said  gold  mining  areas  and  property  fail  to 
meet  in  full,  pay  off  and  retire  all  of  the  said  sum  of  $12,000 
preferential  eight  per  cent,  shares,  and  at  the  end  of  three 
years  from  date  the  said  trustees  should  be  called  upon  by  any 
of  the  preferential  shareholders  to  pay  the  same  or  any  por- 
tion thereof,  then  the  trustees  were  given  a  power  of  sale  and 
were  "  to  pay  off  all  such  preferential  shares  then  remaining 
due  and  unpaid." 

Then  followed  a  provision  for  reconveyance,  if  the  prefer- 
ential eight  per  cent,  stock  was  paid  off  in  three  years  or 
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other  period.  Later  there  was  a  provision  that  the  company 
in  consideration  of  the  loan  of  $12,000  for  preferential 
shares  of  eight  per  cent,  stock  to  be  issued  by  the  company 
under  said  resolution  and  the  security  of  this  deed  of  trust, 
covenanted  to  do  all  things  necessary  to  carry  out  the  terma 
and  conditions  of  the  resolution  and  the  deed  of  trust. 

Then  there  were  certificates  issued  to  the  different  persons 
advancing  money.  On  their  face  they  designated  the  holder 
as  "  proprietor  of  (so  many)  shares  of  one  dollar  each  pre- 
ference stock"  of  the  company,  upon  the  terms  and  con- 
ditions indorsed  thereon. 

One  of  these  conditions  reads  that  "the  proprietor  of 
such  eight  per  cent,  preference  stock  shall  be  entitled  to  a 
preferential  half-yearly  dividend  or  interest  at  the  rate  of 
eight  per  cent,  per  annum  out  of  the  profits  of  each  year,  and 
the  repayment  of  the  principal  of  such  stock  within  three 
years,  or  any  time  after  one  year,  on  thirty  days'  notice  in 
writing  from  the  secretary  of  the  company,  in  priority  to  the 
dividends  on  the  ordinary  shares  or  ordinary  stock  of  the 
company,  said  preferential  stock  being  a  first  lien  upon  all 
of  the  property  of  the  company  in  Nova  Scotia,  under  a  reso- 
lution of  the  stockholders  passed  at  a  special  meeting  of  the 
company,  held  at  Truro  aforesaid,  on  the  31st  day  of  July, 
1903,  under  the  provisions  of  the  company's  charter,"  etc. 
There  was,  as  I  have  intimated,  a  previous  transaction  in 
which  Mr.  Bacine  advanced  a  sum  of  money  to  the  company, 
and  took  similar  securities,  and  in  the  result  was  paid  off  as 
if  the  transaction  were  a  loan.  In  the  correspondence  be- 
tween the  president  and  him  the  matter  was  treated  as  a  loan 
and  the  certificates  were  spoken  of  as  bonds. 

In  the  negotiations  and  representations  upon  which  Mr. 
Racine  advanced  this  sum  of  $10,200,  the  circumstances  all 
point  to  a  loan.  The  holders  of  these  certificates  never  voted 
upon  them  as  shareholders.  At  the  time  the  company  by 
the  limits  prescribed  in  its  charter  could  not  have  issued 
12,000  shares. 

I  am  satisfied  that  the  transaction  was  a  loan  and  the  in- 
strument of  securitv  a  mortgage,  and  T  so  construe  them.  In 
Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.  178,  Folger,  J., 
said :  "  The  idea  of  a  borrowing  is  not  filled  out  unless  there 
is  in  the  agreement  therefor  a  promise  or  understanding  that 
what  is  borrowed  will  be  repaid  or  returned,  the  thing  itself 
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or  something  like  it  of  equal  value,  with  or  without  compen- 
sation for  the  use  of  it  in  the  meantime.  To  borrow  is  the 
reciprocal  action  of  to  lend,  and  to  lend  or  loan,  say  the 
dictionaries,  is  the  parting  with  a  thing  of  value  to  another 
for  a  time  fixed  or  indefinite,  yet  to  have  some  time  an  ending> 
to  be  used  or  enjoyed  by  that  other,  the  thing  itself  or  the 
equivalent  of  it  to  be  given  back  at  the  time  fixed  or  when 
lawfully  asked  for,  with  or  without  compensation  for  the  use, 
as  may  be  agreed  upon."  There  is  really  nothing  in  these 
instruments  to  deprive  the  transaction  of  the  character  of  an 
ordinary  loan,  and  a  mortgage  of  the  company's  property  to 
secure  that  loan,  with  a  power  of  sale  in  case  of  default  and 
a  right  to  redeem  on  the  part  of  the  company  within  a  fixed 
time.  There  are  some  names,  mere  names,  not  very  well 
known  perhaps  in  parts  of  Nova  Scotia,  such  as  "  preferred 
stock  "  and  "  preferred  shares,"  which  have  been  used  probably 
without  due  care.  But  call  these  things  by  any  name  you 
like,  for  there  are  shares  in  a  loan  as  well  as  in  capital  stock, 
particularly  when  shareholders  are  asked  to  subscribe  for  it. 
Where  or  how  has  Mr.  Racine  been  deprived  of  his  right  to 
sell  the  company's  property  in  case  of  default  of  payment  of 
the  money  and  interest,  and  pay  himself  out  of  the  proceeds 
of  the  sale?  The  company  had  power  to  issue  preferred 
shares  and  it  had  power  to  borrow  on  mortgage.  There  can 
be  no  question  of  ultra  vires.  In  Jones  on  Corporate  Mort- 
gages, sec.  627,  it  is  said:  "Where  a  mortgage  is  given  to 
secure  so  called  preferred  stock,  with  power  upon  default  in 
paying  the  stipulated  dividends  to  foreclose  and  sell,  and  after 
paying  all  prior  charges  and  liens  to  pay  the  preferred  stock- 
holders the  par  value  of  their  stock  from  the  proceeds  of  sale, 
the  corporation  is  bound  to  pay  the  so-called  dividends  prior 
to  its  unsecured  debts,  or  to  subsequent  mortgage  debts.  The 
preferred  stockholders  become  in  fact  owners  of  a  perpetual 
annuity  secured  by  mortgage  upon  the  property  and  income 
of  the  corporation,  with  a  right  to  receive  from  the  proceeds 
of  a  sale  payment  of  an  agreed  capitalized  value<  of  such  an- 
nuity called  the  par  value  of  the  stock."  He  cites  for  that 
the  case  of  Miller  v.  Ballenman,  47  Ohio  St.  141. 

In  2  Thompson  on  Corporations,  sec.  2277,  it  is  said: 
"When  ...  a  manufacturing  corporation  professing  o 
act  under  the  Ohio  Act  of  1870,  providing  for  the  issue  of 
preferred  stock  to  pay  debts,  issued  certificates  of  preferred 
stock  so  called,  certifying  that  the  corporation  guaranteed  to 
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holders  the  payment  of  four  per  cent,  semi-annual  dividends, 
and  the  final  payment  of  the  entire  amount  at  a  specified 
time,  with  the  right  to  convert  the  preferred  stock  into  com- 
mon stock,  and  the  company  at  the  same  time  executed  and 
delivered  to  a  trustee  its  bond  and  mortgage  to  secure  the 
holders  of  such  certificates,  it  was  held  that  the  holders  of  the 
certificates  did  not  thereby  become  stockholders  or  members 
of  the  corporation,  but  its  creditors;,  and  that  as  such  credi- 
tors they  had  a  lien  upon  the  mortgaged  property  superior 
to  that  of  general  creditors  of  the  corporation  or  of  its  as- 
signee:"    Burt  v.  Eattle,  31  Ohio  St.  116. 

Air.  Mellish  of  course  called  my  attention  to  the  fact  that 
it  was  expressed  in  the  deed  that  the  interest  or  dividends 
were  to  be  paid  out  of  profits.  But  practically  the  interest  due 
upon  a  mortgage  is  only  paid  out  of  profits.  If  there  are  no 
profits  there  is  practically  nothing  to  pay  interest  with  and 
foreclosure  and  sale  must  come.  And  here  Mr.  Racine  had 
that  right.  The  provision  was  really  to  allocate  the  profits 
to  the  payment  of  the  interest  as  a  first  charge  for  the  secur- 
ity of  the  lender,  but  there  was  nothing  to  prevent  the  en- 
forcing of  payment  of  the  interest  out  of  the  assets  of  the 
company  in  the  usual  way. 

In  my  opinion  the  claim  of  Mr.  Eacine  is  good,  and  he  is 
entitled  to  be  paid  under  the  Winding-up  Act  as  if  the  in- 
strument he  held  was  a  mortgage  on  the  company's  property, 
and  in  preference  to  creditors  with  interest  at  eight  per  cent 
and  his  costs  of  this  contestation. 

The  same  decision  applies  to  the  case  of  Kaulback  and  the 
case  of  Perette,  claims  filed  on  similar  certificates,  and  Mr. 
Racine  will  have  witness  fees  in  one  of  these  cases  if  he  can- 
not have  them  in  his  own  in  consequence  of  being  a  party. 
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Fitzgerald,  V.-C.  March  6th,  1906. 

s 

McLEOD  v.  WIGHTMAX. 

Assignments  and  Preferences  —  Preferential  Security — Pre- 
vious Promise — Confession  of  Judgment  —  Surety's  Right 
to  Take. 

Action  to  set  aside  securities  as  preferential. 
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D.  C.  McLeod,  K.C.,  and  W.  A..O.  Morson,  K.C.,  for 
plaintiffs. 

W.  S.  Stewart,  K.C.,  and  6.  I.  Inman,  for  defendant. 

Fitzckehald,  V.-C. : — This  bill  of  complaint  was  filed  in 
the  Bolls  Court  last  April  and  owing  to  the  indisposition  of 
the  Master  of  the  Bolls,  was  heard  before  me  on  the  6th  day 
of  December  last. 

It  seeks  to  have  certain  securities  therein  named  declared 
null  and  void  as  against  complainant,  the  assignee  for  the 
benefit  of  creditors  generall}*  of  one  Patrick  Kelly  an  in- 
solvent 

These  securities  were  a  mortgage  of  the  insolvent's  dwell- 
ing house  and  premises  at  Montague,  and  a  bill  of  sale  of  all 
the  insolvent's  stock-in-trade  as  a  general  merchant.  They 
were  given  on  the  28th  day  of  January,  1905,  the  first  to 
secure  $2,000,  and  the  bill  of  sale  to  secure  $900.  Both 
securities  were  made  payable  two  days  after  their  execution, 
namely,  on  the  30th  day  of  January,  1905. 

There  was  also  given  by  the  insolvent  to  the  defendant  a 
warrant  of  attorney  to  confess  judgment,  dated  the  1st  day 
of  February  last,  executed  on  or  about  the  3rd  or  4th  day  of 
the  same  month.  This  was  given  to  secure  $3,200,  payable 
on  the  4th  of  the  same  month. 

On  the  7th  of  this  month  the  assignment  for  the  benefit 
of  creditors  was  executed.  It  appeared  by  the  evidence  that 
an  assignment  of  the  book  debts  of  the  insolvent  was  at  the 
same  time  asked  for  by  the  defendant  but  refused  by  the  in- 
solvent. 

The  insolvent,  the  defendant,  his  solicitor  Mr.  Inman, 
and  Malcolm  Martin,  were  examined  before  me. 

The  evidence  is  conflicting  regarding  the  understanding 
on  which  these  papers  were  executed,  and  as  to  the  statement 
made  by  insolvent  relating  to  his  solvency  at  the  time  of  their 
execution.  It  is  unquestioned  as  a  fact,  however,  that  at  that 
time  he  was  hopelessly  insolvent. 

The  insolvent  swears  he  gave  them  on  an  agreement  be- 
tween them  that  defendant  was  not  to  record  them,  until  he, 
the  insolvent,  saw  danger  of  any  other  creditor  coming  down 
upon  him,  when  he  was  to  let  defendant  know,  and  then  they 
were  to  be  recorded.     This  the  defendant  does  not  directly 
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deny,  and  admits  that  it  was  agreed  that  he  was  to  hold  them 
over  from  registry  for  a  few  days. 

It  was  not  disputed  that  immediately  before  these  docu- 
ments were  signed,  and  when  the  insolvent  was  giving  a  rough 
list  of  his  creditors,  the  defendant  said  to  insolvent  in  refer- 
ence to  one  creditor :  "  It  was  dangerous,  that  Ames,  Holden 
and  Company  would  be  sure  to  come  down  on  him  for  the 
amount  he  owed  them  as  they  had  closed  up  Frank  Mc- 
Donald/' 

I  will  refer  to  other  portions  of  the  evidence  hereafter. 
We  are  here  dealing  with  sub-sees.  2  and  b  of  s.  3  of  the 
Provincial  Statute  61  Vict.  c.  4,  and  with  s.  4,  made  part  of 
both  sub-sections.  For  the  clearer  understanding  of  these 
three  sub-sections  I  write  them  out  in  one  section,  having 
reference  only  to  the  matter  in  this  cause. 

,  "  Every  conveyance,  assignment,  transfer  or  delivery 
over  ...  of  goods,  chattels  or  effects  ...  or  of 
any  other  property  real  or  personal  (except  any  bona  fide 
sale  ...  in  the  ordinary  course  of  trade  or  calling  to 
innocent  purchasers  or  parties)  made  by  a  person  at  a  time 
when  he  is  in  insolvent  circumstances  or  is  unable  to  pay 
his  debts,  or  knows  he  is  on  the  eve  of  insolvency  to  .  .  . 
a  creditor,  with  intent  to  give  such  creditor  an  unjust  pre- 
ference over  other  creditors  .  .  .  shall  as  against  the 
creditor  or  creditors  injured,  delayed,  prejudiced  or  posk- 
poned — if  the  debtor  within  60  days  after  the  transaction 
makes  an  assignment  for  the  benefit  of  creditors — be  pre- 
sumed prima  facie  to  have  been  made  with  the  intent  afore- 
said, and  to  be  an  unjust  preference  .  .  .  and  utterly 
void  whether  the  same  be  made  voluntarily  or  under  pressure." 

This  I  think  is  a  correct  reading  of  the  statute,  quoting 
only  the  language  of  the  various  sections  applicable  to  the 
case  before  us. 

Its  intention  seems  to  me  to  be  clear.  Prove  the  in- 
solvency of  the  debtor  at  the  time  of  the  conveyance,  etc.,  and 
that  the  transaction  took  place  within  the  time  limit;  then 
if  such  transaction  is  not  an  excepted  one  under  s.  4,  the 
conveyance,  etc.,  is  presumed  to  have  been  made  with  intent 
to  prefer,  and  is  prima  facie  void,  the  question  of  its  being 
done  voluntarily  or  by  pressure  being  absolutely  eliminated. 

In  this  case  there  is  no  question  of  the  insolvency  of  the 
debtor  at  the  time  he  executed  the  mortgage  and  bill  of  sale. 
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and  it  canot  be  contended  that  the  transaction  here  disclosed 
is  an  excepted  one.  It  was  suggested  that  it  might  be  a  bona 
fide  sale — the  one  exception  I  have  quoted.  No  other  could 
possibly  cover  this  transaction.  They  refer  to  money  pay- 
ments, to  conveyances,  etc.,  in  consideration  of  present  actual 
payment  in  money,  or  given  by  way  of  security  for  any 
present  actual  advance  of  money,  or  which  is  made  in  con- 
sideration of  any  present  sale  or  delivery  of  goods. 

These  conveyances,  etc.,  were  given  by  way  of  security  for 
an  existing  indebtedness.  Conveyances  given  by  way  of 
security  are  specially  dealt  with  in  8.  4;  only  those  given  for 
a  present  actual  advance  of  money,  or  for  a  present  actual 
sale  of  goods,  are  excepted.  To  construe  the  general  words 
excepting  a  bona  fide  sale  in  the  ordinary  course  of  business 
to  an  innocent  purchaser,  as  covering  and  permitting  a  con- 
veyance to  secure  a  past  indebtedness,  would  be  directly  con- 
trary to  the  Act,  which  only  permits  the  giving  of  a  security 
for  a  present  advance  of  money,  or  of  goods. 

In  this  case,  the  fact  of  insolvency  at  the  time  is  undis- 
puted, and  the  proof  offered  by  the  defendant  to  rebut  the 
presumption  of  intent  to  prefer  on  the  part  of  the  insolvent 
has  utterly  failed.  It  would  be  waste  of  time  to  review  the 
evidence.  The  insolvent's  one  purpose  fully  disclosed  was 
to  give  defendant  a  preferential  security,  to  be  recorded  when 
necessary  to  hinder  other  creditors  coming  down  on  him 
seeking  or  enforcing  payment.  Ex  parte  Fisher,  L.  R.,  7  Ch. 
636 ;  In  re  Tunstall,  13  Ch.  D.  102 ;  Ex  parte  Kilner,  13  Ch. 
D.  245;  and  Jones  v.  Kenney,  11  S.  C.  E.  708,  are  all  au- 
thorities shewing  the  true  meaning  of  such  an  agreement, 
whereby  the  insolvent  until  he  got  into  difficulties  should 
enjoy  the  benefit  and  credit  of  appearing  the  absolute  and 
unincumbered  owner  of  his  property — a  device  to  enable  a 
debtor  to  acquire  false  credit — is  evidence  of  an  intention 
to  commit  an  actual  fraud  against  the  general  creditors. 

Thus  viewing  the  statute  and  the  evidence,  judgment 
would  follow  as  a  matter  of  course  for  the  complainant  as 
prayed  for  in  his  bill. 

I  find  that  at  and  before  the  execution  of  these  securi- 
ties the  defendant  had  notice  of  the  debtor's  insolvency;  and 
that  they  were  made  with  intent  to  give  him  a  preference  over 
other  creditors,  he,  defendant,  being  a  party  to  such  intent. 

VOL.  I.  B.L.B.  MO.  8—11. 


150         THE  EASTERN  LAW  REPORTER. 


4 


To  return  a  moment  to  the  statute.  The  words  "  prima 
facie "  introduced  by  the  legislature  in  1899  undoubtedly 
leave  it  open  to  the  transferee  to  negative  the  intent  to 
prefer,  and  consequently  the  creditor  in  this  case  has  an 
opportunity  of  satisfying  the  Court  that  these  securities  were 
not  given  with  that  intent.  That  he  has  failed  to  do  under 
the  evidence  I  have  considered.  He  says  further,  however, 
that  they  were  given  under  an  agreement  to  give  security, 
made  before  60  days  next  previous  to  the  assignment  to 
creditors.  In  proof  of  this  he  swears :  "  In  October  a  year 
ago  I  said  I  cannot  in  lor*e  any  more  of  these  notes  unless  I 
get  security.  Oh,  he  said,  I  will  give  you  security.  Then 
on  the  strength  of  that  I  indorsed  the  note  again,  that  is  the 
next  note;  the  first  one  was  in  October  11th,  I  think.  Q. 
When  was  the  security  to  be  given,  was  there  anything  said  ? 
A.  There  was  no  special  day  for  it.  Q.  When  were  you  to  get 
it?  A.  He  was  to  give  security  when  I  wanted  it."  This 
is  contradicted  by  the  insolvent,  who  swears :  "  A.  No  such 
promise  was  made.  Q.  None  whatever?  A.  None  at  all. 
Q.  When  was  the  first  mention  made  about  security?  A. 
Well,  I  think  the  26th  or  27th  of  January.  Q.  When  did  he 
first  request  you  to  give  him  a  mortgage  or  bill  of  sale  or  any 
security?  A.  At  the  time  the  note  dropped  due,  I  think  on 
tho  26th  or  27th  of  January. "  There  is  nothing  to  corrobo- 
rate the  defendant's  contention  as  against  the  insolvent's 
denial ;  the  bill  of  sale  and  mortgage  when  given  were  given 
reluctantly  (see  evidence  of  Mr.  Inman),  and  without  any 
reference  to  a  previous  promise.  The  insolvent  refused  to 
sign  an  assignment  of  the  book  debts.  On  none  of  these 
occasions  was  any  reference  made  to  a  previous  agreement  or 
undertaking.  It  is  true  that  the  defendant  swears  in  rela- 
tion to  the  warrant  of  attorney  given  afterwards  that  "  I  told 
him  I  wanted  it  signed  to  give  me  some  security,  that  he  had 
been  promising  me  security  all  along  when  I  was  indorsing 
these  notes,"  but  that  statement  is  wholly  uncorroborated. 

The  onus  lies  on  the  defendant  to  satisfy  me  that  these 
securities  were  so  given,  he  has  not  done  so.  No  Court  could 
I  think  accept  as  satisfactory  proof  of  their  being  so  executed 
the?  indefinite  statement  of  defendant  I  have  just  quoted. 
There  is  no  other  evidence;  it  is  positively  contradicted  by 
insolvent,  and  there  is  nothing  to  shew  that  these  securities 
were  given  in  pursuance  of  such  an  agreement. 
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I  have  now  to  refer  to  the  warrant  of  attorney.  Upon 
this  I  have  had  some  difficulty  in  arriving  at  a  decision,  not 
on  the  question  of  collusion,  but  upon  the  initial  one  whether 
the  defendant  in  relation  to  it  is  or  is  not  a  creditor  under 
the  Act. 

Whether  purposely  or  carelessly  our  legislature  has  ex- 
tended the  meaning  of  the  word  "  creditor "  as  used  in  the 
Act,  to  the  third  and  its  dependent  sections  only.  In  its 
ordinary  use  this  word  docs  not  cover  a  surety  until  he  has 
paid  or  satisfied  the  debt.  To  meet  this  difficulty  s.-s.  3  of 
s.  5  was  passed  after  the  decision  of  Hope  v.  Grant,  20  0.  R. 
623.  This  s.-s.  enacts  that  u  where  the  word  '  creditor '  in 
this  section  indicates,  etc.  .  .  .  the  same  shall  be  deemed 
to  include  any  surety,"  etc. 

In  s.  2,  referring  to  warrants  of  attorney,  etc.,  the  word 
"  creditor  "  is  given  no  such  enlarged  meaning. 

Now  what  is  this  whole  transaction  ?  The  defendant  is  in- 
dorser  upon  insolvent's  notes  in  the  gross  amount  of  $6,100, 
as  they  then  calculated  it.  One  of  these  notes  is  due,  the  others 
are  maturing.  Up  to  the  28th  day  of  January  the  relation 
of  principal  and  surety  existed  between  them.  On  that  date 
did  it  not  change  to  that  of  debtor  and  creditor?  The  in- 
solvent is  ujiable  to  meet  the  overdue  note  or  the  next  one 
when  it  falls  due,  or  apparently  any  of  them.  The  defen- 
dant is  required  to  provide  for  their  payment.  He  agrees 
to  do  so  and  to  advance  the  money  to  pay  these  notes,  the 
insolvent  giving  the  security. 

The  bill  of  sale  executed  on  that  day  recites :  "  Whereas 
the  mortgagor  is  indebted  to  the  mortgagee  in  the  sum  of 
$900  of  lawful  money  of  Canada  for  money  lent  by  the  mort- 
gagee to  the  mortgagor."  And  in  the  oath  indorsed  thereon 
as  required  by  the  statute  the  defendant  swears  that  the  mort- 
gagor is  really  and  truly  indebted  to  him  in  the  sum  of  $900 
for  money  lent  by  him  to  the  said  mortgagor;  the  object  of 
the  statute  being  to  give  notice  not  merely  of  the  transfer,  but 
of  the  consideration  for  which  the  transfer  was  given.  The 
mortgage  is  given  "  for  and  in  consideration  of  the  sum  of 
$2,000  lent  by  the  mortgagee  to  the  mortgagor;"  and  the 
warrant  of  attorney  drawn  by  defendant  himself  not  by  a  pro- 
fessional man,  is  given  "  for  money  borrowed."  These  three 
securities  make  up  the  total  indebtedness  of  $6,100. 

This  transaction  evidenced  by  these  writings  under  seal, 
shews,  it  appears  to  me,  that  the  relation  of  principal  and 
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surety  no  longer  existed  between  the  defendant  and  insol- 
vent. The  defendant  had  assumed  the  debt  to  the  bank  dis- 
counting  and  holding  these  notes,  had  undertaken  to  dis- 
charge it,  and  had  taken  security  as  for  money  lent  to  the 
insolvent  as  his  debtor  in  such  transaction. 

I  am  asked  to  say  he  was  a  surety  when  he  himself  swears 
he  was  a  creditor  for  money  lent,  and  every  security  is  drawn 
and  executed  for  the  same  consideration,  and  on  notice  of 
which  fact  so  given  the  assignee  takes  these  proceedings. 

Again  there  was  no  ear-marking  of  any  particular  debt 
secured  by  this  warrant  of  attorney;  it  was  expressly  given 
for  the  balance  of  the  whole  assumed  indebtedness.  An  ex- 
ecution on  the  judgment  entered  on  this  warrant  of  attorney 
would  be  as  available  to  satisfy  the  amount  of  the  note  due 
at  the  time  the  securities  were  given  as  any  of  them.  It 
could  hardly  be  contended;  that  as  regards  that  note  the  in- 
solvent was  not  a  debtor  to  the  defendant  under  the  evidence 
whereby  it  appears  that  it  was  paid  by  defendant  on  insol- 
vent's agreement  to  give  him  security  for  such  payment. 

If  not,  then  as  to  a  portion  of  the  amount  secured  by  the 
warrant  of  attorney  the  defendant  would  be  a  creditor,  while 
as  to  another  portion  he  would  only  be  a  surety.  But  if  a 
creditor  at  all,  he  would  come  within  the  provisions  of  the 
statute. 

I  prefer,  however,  to  look  at  this  as  one  transaction  to 
secure  the  sum  of  $6,100  agreed  to  be  assumed  and  paid  by 
the  defendant,  and  for  which  he  took  securities  for  money 
lent  for  that  purpose  in  accordance  with  his  oath,  and  the 
express  terms  of  the  documents  on  which  he  relies. 

I  am  of  opinion  that  there  was  "  collusion  "  between  the 
defendant  and  insolvent  in  the  giving  of  this  warrant  of  at- 
torney, as  that  word  is  judicially  interpreted  in  Edison  Com- 
pany v.  Westminster  Tramway  Co.  [1897]  A.  C.  193.  In 
that  case,  cm  appeal  from  the  Supreme  Court  of  British 
Columbia,  an  interpretation  was  given  to  s.  1  of  c.  51,  C.  S. 
B.  C.  That  section  is  exactly  similar  to  our  s.  2,  both  of 
them  being  apparently  taken  from  Ontario  legislation  of  an 
earlier  date. 

This  section  the  Privy  Council  held  must  be  read  in  the 
alternative,  that  is  that  if  either  voluntarily  or  by  collusion 
a  confession  is  given,  with  intent  to  defeat  or  delay  credi- 
tors, or  to  give  a  preference  over  other  creditors,  it  is  null 
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and  void  against  creditors,  and  that  though  pressure  may  be 
an  answer  to  a  case  alleging  a  voluntary  act,  it  is  none  to  an 
act  which  alleges  collusion. 

And  in  interpreting  the  word  "collusion,"  their  Lord- 
ships said: — "The  section  does  not  use  the  word  6 fraud, 
but  the  giving  a  judgment  by  confession  by  a  person  in  in- 
solvent circumstances  to  give  a  preference  to  one  of  them 
over  others,  is  treated  by  the  statute  as  a  fraudulent  act." 
And  following  Lord  Bramwell  in  Gill  v.  Continental  Gas 
Co.,  L.  R.  7  Ex.  337,  they  further  held  that  the  word  "  col- 
lusion "  in  this  section  means  agreement  or  acting  in  concert. 

It  is  plain  from  the  evidence  that  there  was  an  agreement 
of  the  nature  I  have  before  described  as  well  in  relation  to 
this  warrant  of  attorney  as  to  the  prior  securities  given  two 
or  three  days  previously.  The  defendant  wanted  from  in- 
solvent all  his  assets  in  security  for  his  debt  in  view  of  his 
debtor's  insolvency,  and  of  the  possibility  of  other  creditors 
enforcing  their  claims.  The  insolvent  was  willing  to  prefer 
him,  but  not  quite  to  the  extent  he  desired. 

That  is  shortly  the  case  as  I  view  the  evidence.  In  the 
case  just  cited,  the  Court  had  held  that  the  agreement  made 
in  it  came  within  the  provisions  of  the  statute,  though  it  was 
made  that  the  creditor  should  be  in  a  position  to  protect  the 
debtor  company  if  possible,  and  so  enable  it  to  carry  on  its 
business.  In  this  case  the  securities  given,  remembering 
their  dates  of  payment,  rendered  it  impossible  for  the  in- 
solvent to  continue  his  business  a  day  after  the  preference 
was  known;  and  realizing  that,  and  his  utter  inability  to  pay 
these  securities,  he  desired  to  save  his  credit  by  a  request  to 
the  defendant  not  to  register  until  there  was  danger  of  the 
defendant  losing  the  preference  given  him  by  reason  of  the 
action  of  other  creditors  seeking  payment.  The  difference 
between  the  two  cases  is  readily  seen. 

A  decree  will  therefore  be  granted  declaring  the  chattel 
mortgage,  the  mortgage  of  the  real  estate,  and  the  warrant 
of  attorney,  and  the  judgment  entered  thereon,  and  all  sub- 
sequent proceedings  thereunder,  and  each  of  them,  null  and 
void  as  against  complainant  as  such  assignee  as  aforesaid,  and1 
the  same  are  hereby  set  aside.  It  is  also  ordered  that  the 
defendant  be  enjoined  from  enforcing  or  assigning  any  of 
these  securities,  and  that  the  same  be  delivered  up  to  be  can- 
celled. 
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It  is  further  ordered  that  the  registrar  of  deeds  at  Char- 
lottetown  do  make  an  entry  upon  the  copy  of  the  said  mort- 
gage that  the  said  mortgage  has  been  set  aside,  and  declared 
null  and  void  by  this  order  as  against  the  complainant  as  such 
assignee.  And  it  is  further  ordered  that  the  deputy  pro- 
thcnotary  of  the  Supreme  Court  at  Georgetown  do  indorse 
upon  the  said  chattel  mortgage,  and  make  all  such  other 
proper  entries,  that  it  has  been  so  set  aside  and  declared  null 
and  void.  And  further  it  is  ordered  that  the  prothonotary 
of  the  Supreme  Court  in  Charlottetown  do  make  an  entry 
upon  the  records  of  the  said  judgment,  and  in  all  proper 
and  necessary  books  in  his  office,  that  the  said  judgments  and 
any  execution  or  executions  thereon  issued,  have  been  set 
aside  by  this  order  as  against  the  complainant  as  such  as- 
signee. It  is  further  ordered  that  the  defendant  do  pay  the 
costs  of  this  suit.  Leave  is  also  reserved  to  the  complainant 
to  apply  for  such  further  and  other  order  as  may  be  neces- 
sary to  effectuate  this  decree  or  otherwise  in  the  premises. 


NEW  BBTTNSWICE. 

Barker,  J.  May  22nd,  1906. 

FAIRWEATHEB  v.  LLOYD. 

Costs  —  Action  Dismissed  with  Costs — Successful  Appeal  by 
Plaintiff — Subsequent  Further  Appeal  by  One  Defendant 
and  Original  Judgment  Restored, 

Summons  for  directions  to  clerk  to  tax  costs  of  defendant 
Lloyd,  argued  on  15th  May,  1906. 

M.  G.  Teed,  K.C.,  for  application. 

G.  W.  Allen,  K.C.,  contra. 

Barker,  J.: — Application  has  been  made  to  me  for  in- 
structions to  the  clerk  as  to  the  taxation  of  the  costs  of  the 
defendant  Lloyd.  The  suit  involved  the  claim  of  the  plaintiff 
to  a  right  to  use  a  highway  in  common  with  the  defendant 
Lloyd,  who  when  the  suit  was  commenced  owned  the  pro- 
perty to  which  this  highway  was  appurtenant,  and  for  the 
exclusive  benefit  of  which  it  was,  according  to  Lloyd's  con- 
tention, originally  made  and  laid  out.     After  the  suit  had 
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proceeded,  but  before  the  hearing,  the  defendant  Robertson 
purchased  the  property  from  Lloyd,  and  took  a  conveyance  of 
it,  and  he  was  then  added  as  a  defendant  to  the  suit.  Lloyd's 
name  was  not  removed  from  the  record  as  a  defendant, 
though  he  ceased  to  have  any  interest  in  the  subject  matter 
of  the  litigation.  At  the  hearing  this  Court  dismissed  the 
bill  with  costs.  From  this  judgment  the  plaintiff  appealed 
to  this  Court  in  term,  and  his  appeal  was  allowed  with  costs 
against  the  defendants.  A  declaration  of  the  plaintiff's 
right  to  use  the  highway  was  made,  and  the  defendants  were 
perpetually  restrained  from  obstructing  the  plaintiff  in  the 
use  of  his  right  of  way.  From  this  decision  the  defendant 
Robertson  appealed  to  His  Majesty  in  Council,  and  on  the 
report  of  the  Judical  Committee  it  was  ordered  "that  this 
appeal  be  and  the  same  is  hereby  allowed,  that  the  said  de- 
cree of  the  Supreme  Court  of  New  Brunswick,  dated  the  3rd 
day  of  August,  1904,  be  and  the  same  is  hereby  discharged 
as  against  the  appellant  with  costs,  and  that  the  said  decree  of 
the  said  Supreme  Court,  dated  the  21st  day  of  October,  1902, 
be  and  the  same  is  hereby  restored." 

The  defendant  now  seeks  to  have  his  costs  of  suit  taxed 
against  the  plaintiff  under  the  original  decree  by  which  the 
bill  was  dismissed  with  costs,  and  which  by  the  direction  of 
the  order-in-council  has  been  restored.  The  plaintiff's  con- 
tention is  that  by  a  proper  reading  of  that  order  the  original 
decree  is  only  restored  so,  far  as  the  appellant  Robertson  is 
concerned,  and  that  the  decree  of  the  Supreme  Court  having 
reversed  the  original  decree  and  Lloyd  not  having  appealed 
against  it,  it  stands  as  against  him. 

I  am  myself  unable  so  to  read  the  order,  neither  do  I 
think  any  such  order  was  intended.  The  words  are  express 
"  that  the  said  decree  of  the  said  Supreme  Court,  dated  the 
21st  day  of  October,  1902,  be  and:  the  same  is  hereby  restored." 
What  that  order  was  appears  in  the  previous  part  of  the  order- 
in-council,  and  I  am  unable  to  conclude  that  when  the  Judicial 
Committee  recommended  that  the  original  decree  be  restored 
they  intended  to  vary  it,  leaving  it  operative  in  favour 
of  Robertson  and  against  Lloyd,  both  representing  precisely 
the  same  right.  The  Judicial  Committee  simply  restored  the 
original  decree,  they  did  not  vary  it;  and  in  my  opinion  the 
defendant  Lloyd  is  in  precisely  the  same  position  as  to  costs 
of  his  suit  as  if  there  had  never  been  any  appeal  from  the 
original  decree.    It  is  the  practice  of  the  Judicial  Committee 
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in  disposing  of  appeals  to  make  the  order  which  they  think 
the  Court  appealed  from  should  have  made,  that  is,  in  this 
case  that  the  original  appeal  should  have  been  dismissed, 
which  would  have  left  the  original  decree  as  it  was  made,  or, 
as  it  now  is  by  the  order-in-council,  restored. 

I  think  the  clerk  should  tax  to  Lloyd's  solicitor  such  costs 
as  he  is  entitled  to  under  the  original  decree  by  which  the 
plaintiff's  bill  was  dismissed  with  costs,  and  as  if  that  decree 
had  never  been  appealed  against. 
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XOVA  SCOTIA. 

Graham,  E.J.  June  21st,  1906. 

LIEBLER  v.  HARKINS. 

Copyright — Dramatic  Rights — Acquisition  by  Foreigner — De- 
fence Denying  Title — Striking  out  Pleading. 

This  was  an  action  brought  by  plaintiffs  who  were  theatri- 
cal managers  at  New  York,  against  defendant,  who  was  man- 
ager of  a  theatrical  company  giving  performances  at  Hali- 
fax, for  infringement  of  plaintiffs'  dramatic  rights  in  a  play 
entitled  "  Raffles,  the  Amateur  Cracksman."  Plaintiffs  set 
up  title  to  the  play  in  question;  second,  the  identity  of  the 
play  performed  by  defendant;  and  third,  the  damages  sus- 
tained. This  was  an  application  macte  on  behalf  of  plaintiffs 
at  Chambers  to  strike  out  that  part  of  the  defence  which  de- 
nied plaintiffs'  title  to  the  play. 

The  author  of  the  play  was  a  citizen  of  the  United  States 
and  was  not  within  the  British  dominions  at  the  time  of  the 
infringement  complained  of.  The  play  was  produced  by  de- 
fendant under  the  title  of  "  The  Gentleman  Burglar.5 

H.  B.  Stairs,  for  plaintiff. 

Thomas  Notting,  for  defendant. 
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Graham,  E.J. : — Plaintiffs,  theatrical  managers  in  New 
York,  purchased  from  Eugene  Presbry  of  New  York  a  dra- 
matic piece  composed  by  him  entitled  "  Raffles,  the  Amateur 
Cracksman."  He  had  caused  it  to  be  first  pnblicly  performed 
and  published  at  St.  James  Theatre  in  London. 

VOL.  I.  B.L.R.  NO.  4—12 
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The  plaintiffs  have  brought  this  action  against  the  defen- 
dant for  infringement,  alleging  that  it  was  produced  by  him 
at  Halifax  under  the  name  of  "  A  Gentleman  Burglar." 

The  second,  third  and  fifth  paragraphs  of  the  statement  of 
claim  alleging  the  composition,  its  performance  and  publica- 
tion at  St.  James  Theatre,  and  its  acquisition  by  the  plain- 
tiffs, and  their  proprietorship,  are  sufficiently  proved  on  affi- 
davit, in  view  of  the  English  statute  3  Will.  IV.  c.  15,  con- 
ferring such  proprietorship.  And  the  second  paragraph  of 
the  statement  of  defence,  in  so  far  as  it  professes  to  answer 
these  paragraphs,  must  be  struck  out  as  false,  frivolous  and 
vexatious.  I  had  some  doubts  as  to  whether  the  English 
statute  (applicable  to  all  British  dominions)  was  intended  to 
protect  foreigners  as  well  as  British  subjects.  But  the  plain- 
tiffs cited  the  case  of  Routledge  v.  Law,  L.  B.  3  H.  L.  100, 
which  convinces  me  that  this  statute  in  question  in  the  present 
case  appears  to  protect  foreigners.  The  affidavit  of  infor- 
mation and  belief  is  sufficient  under  the  rule. 

The  plaintiffs  will  have  the  costs  of  the  application. 


NOVA  SCOTIA. 

Graham,  E.J.  June  21st,  1906. 

ROSS  v.  REDMOND. 

Claim — Counterclaim — Set-off — DM  Due  by  Partners — Debt 
Due  to  One  Partner — Contract — Extras. 

This  was  an  action  brought  to  recover  an  amount  alleged 
to  be  due  from  defendants  to  Rhodes,  Curry,  &  Co.  for  goods 
sold  and  delivered,  the  amount  of  the  debt  having  been 
assigned  to  plaintiff  and  notice  of  the  assignment  given  to 
defendants.  Defendants  counterclaimed  for  an  amount  al- 
leged to  be  due  them,  for  extras  under  a  contract  made  be- 
tween defendants  of  the  one  part  and  plaintiff  and  the  Sydney 
Publishing  Co.  of  the  other  part. 

The  cause  was  tried  before  Dodd,  Co.  J.,  and  the  Judge 
having  died  without  having  given  judgment,  the  papers,  plead- 
ings, and  the  evidence  taken  were  by  consent  of  the  parties 
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referred  to  Graham,  E.J.,  for  his  decision,  the  parties  agree- 
ing to  be  bound  thereby  as  if  the  cause  had  been  tried  in  the  t 
Supreme  Court,  but  without  prejudice  to  the  right  of  appeal. 

H.  S.  Ross,  for  plaintiff. 

C.  P.  Fullerton,  for  defendants. 

Graham,  E.J.: — Rhodes,  Curry,  &  Co.  had  an  account 
against  the  defendants  as  partners  for  the  sum  of  $455.50. 
One  of  the  partners,  McLean,  had  a  claim  against  Rhodes, 
Cum\,  &  Co.  for  $52.25. 

Rhodes,  Curry,  &  Co.  assigned  to  the  plaintiff  their  claim 
against  the  defendants,  and  he  has  sued  the  defendants  for  it. 

I  think  that  he  is  entitled  to  recover  it  irrespective  of 
the  claim  of  McLean.  No  agreement  had  taken  place  be- 
tween McLean  and  Rhodes,  Curry,  &  Co.,  that  this  smaller 
amount  should  go  in  reduction  of  the  other  amount.  Ross 
claims  that  the  smaller  amount  really  belongs  to  him  for 
sand  and  earth  sold  by  McLean  to  Rhodes,  Curry,  &  Co., 
which  was  taken  from  his  place. 

That  does  not  come  up  here.  Rhodes,  Curry,  &  Co.  may 
remain  liable  to  Mcl^ean  and  McLean  may  be  liable  to  Ross, 
but  so  far  as  this  action  and  the  pleadings'  are  concerned 
the  plaintiff  is  entitled  to  recover  the  larger  amount  quite 
irrespective  of  the  fact  that  he  paid  only  the  reduced  amount 
for  it. 

The  plaintiff  owes  the  defendants  an  amount  admitted  at 
$154.91,  leaving  the  plaintiff  a  claim  in  the  action  of  $300.89, 
for  which  I  give  him  judgment  in  the  action. 

Then  the  defendants  have  a  counterclaim  chieflv  for  ex- 
tras,  in  connection  with  stone  work  for  the  Record  Building 
at  Sydney. 

After  the  contract  in  connection  with  the  building  in 
question  was  entered  into  it  was  found  that  for  the  sills, 
lintels  and  joints  which  were  to  be  of  free  stone,  some  gran- 
ite could  be  procured  at  an  advantageous  rate  so  far  as  the 
j.rice  of  the  granite  was  concerned.  And  the  plaintiff 
directed  the  substitution  to  be  made;  granite  had  not  been 
required  by  the  specifications.  The  cost  was  greater  than 
the  cost  of  free  stone,  and  the  labour  and  expense  of  cutting 
are  very  much  greater.  This  is  proved  by  two  witnesses 
in  corroboration  of  the  testimonv  of  the  defendant  Red- 
mond.     There  were  177  running  feet,  and  I  allow  for  the 


160         TEE  EASTERN  LAW  REPORTER. 

additional  cost  at  15£  cents,  $27.43,  and  for  difference  in 
cutting  at  $1.20,  $212.40. 

*  During  the  work  the  inspector  thought  that  a  window 
would  be  too  low.  It  was  after  the  sills  were  laid  and  he 
directed  the  sills  to  be  raised  a  foot.  This  necessitated  tak- 
ing them  down,  building  up  the  wall  a  foot  and  then  replac- 
ing the  sills.  The  inspector  and  the  defendant  Redmond 
differ  in  their  testimony  as  to  the  time  this  work  would  take. 
But  the  inspector  gives  an  estimate  and  the  defendant  speaks 
of  the  actual  time  it  took.  For  the  labour  and  materials  1 
allow  the  sum  of  $12.40. 

The  defendants  are  entitled  to  something  for  propping  up 
the  sidewalk  upon  the  plaintiff's  premises.  I  allow  them  the 
sum  of  $12.  . 

After  the  contract  was  made  it  appears  that  when  an 
engineer  gave  the  level  to  the  plaintiff  the  excavation  had 
to  be  made  deeper  and  the  drain  was  lowered  two  feet.  The 
dram  being  thus  stopped  up,  the  defendants  were  prevented 
hy  water  from  going  on  with  the  work  of  the  foundations. 

1  am  not  very  sure  that  the  defendants  are  not  entitled  to 
recover  the  damages  caused  by  the  delay  and  by  their  men 
being  unable  to  work  during  this  period:  Mansfield  v.  Xew 
York  Central  R.  W.  Co.,  102  N.  Y.  207.  But  I  am  not  satis- 
fied1 of  the  substantiability  of  the  claim,  e.g.,  that  the  men 
were  being  paid  by  the  contractors  when  they  were  not  work- 
ing. But  in  respect  to  the  claim  for  removing  the  earth 
which  fell  down  I  think  that  the  defendants  had  not  to  re- 
move it  as  any  part  of  the  contract. 

I  allow  them  for  moving  200  yards  of  earth  at  28c,  $56, 
and  I  allow  an  amendment  of  the  counterclaim  and  particu- 
lars to  cover  this  item.  The  defendants  will  have  judgment 
on  their  counterclaim  for  the  sum  of  $320.23. 

The  plaintiff  will  have  the  costs  of  the  action  and  the  de- 
fendants the  costs  of  the  counterclaim,  all  to  be  set  off. 


NOVA  SCOTIA. 

Graham,  E.J.  June  18th,  1906. 

REX  v.  WOODLOCK. 

Canada  Temperance  Act — Third  Offence — Recitals  of  Former 
Convictions — Certificates  of  Former  Convictions. 

Application  to  Graham.  E.J.,  at  Chambers,  under  the 
Liberty  of  the  Subject  Act,  for  the  discharge  of  the  prisoner 
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who  had  been  convicted  of  a  third  offence  under  the  Canada 
Temperance  Act. 

J.  J.  Power,  for  the  prisoner. 

H.  Mellish,  K.C.,  and  J.  L.  Ralston,  for  the  prosecutor. 

Graham,  E.J. : — It  is  contended  that  there  is  not  in  the 
warrant  of  commitment  a  sufficient  recital  of  an  adjudica- 
tion that  the  present  offence,  the  one  being  tried,  is  a  third 
offence  against  the  Canada  Temperance  Act.  There  is  a 
recital  first  of  the  adjudication  and  conviction  by  the  magis- 
trate of  the  present  offence.  Then  there  are  recitals  of 
valid  adjudications  of  a  first  and  second  offence  respectively. 
Then  the  warrant  proceeds,  "and  it  was  thereby  adjudged1 
that  the  said  Patrick  A.  Woodlock  for  the  first  above  recited 
offence,  the  same  being  a  third  offence,  should  be  impri- 
soned, etc." 

In  my  opinion  that  recital  coupled  with  the  former  re- 
citals is  a  sufficient  recital  of  an  adjudication  that  the  pre- 
sent offence  is  a  third  offence. 

But  if  there  was  anv  doubt  about  it,  the  conviction  which 

*  7 

was  sent  up  was  according  to  the  form  and  perfectly  good, 
and  in  that  case  I  would  not  give  effect  to  the  supposed 
defect  in  the  warrant  in  view  of  the  curative  sections  applic- 
able to  the  case. 

Then  among  the  papers  which  were  brought  up  are  the 
evidence  and  the  certificates  of  the  former  convictions.  It 
is  contended  that  one  of  these  certificates  is  invalid  proof, 
in  that  it  may  hare  been  the  fact,  from  all  that  appears 
on  the  face  of  the  certificate,  inasmuch  as  t^ie  date  of  the 
information  is  not  mentioned  in  it  or  otherwise  proved1,  that 
the  first  conviction  was  for  an  offence  committed  more  than 
three  months  before  the  information  was  laid,  and  therefore 
that  offence  may  have  been  barred  by  section  106. 

1  have  no  affirmative  proof  before  me  that  the  date  of  that 
information  was  not  proved  in  this  case.  The  minutes  of 
evidence  are  capable  of  the  interpretation  that  the  magistrate 
read  the  informations  in  the  former  cases.  But  suppose 
they  were  not  before  him,  I  think  that  the  magistrate  in  the 
present  case  would  be  justified  in  inferring  that  the  certifi- 
cate was  prima  facie  evidence  of  an  offence  which  was  not 
barred  by  the  statute.  That  is,  that  the  information  must 
have  been  laid  at  a  date  (as  it  could  have  been)  which  would 
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in  law  cover  an  offence  charged  to  have  been  committed 
between  the  22nd  of  May  and  the  22nd  of  August,  although 
the  conviction  did  not  take  place  until  the  8th  of  September. 

This  certificate  ctoes  not  show  on  its  face  that  the  offence 
was  barred,  but  it  does  not  negative  the  possibility  that  it 
may  have  been  barred  other  than  stating  that  the  defend- 
ant was  duly  convicted. 

If  the  magistrate  could  not  infer  that  it  was  not  barred 
these  certificates  of  previous  convictions  which  the  statute 
makes  evidence  are  useless,  and  the  statute  is  useless.  The 
certificate  in  this  case  proves  all  that  a  conviction  itself 
would  prove. 

It  would  have  to  be  shewn  in  addition  to  the  certificate 
that  in  the  case  in  which  the  conviction  was  made  the  sum- 
mons or  warrant  was  actually  served  or  executed,  and  by  a  duly 
appointed  officer;  that  the  summons  was  served  in  a  reason- 
able time  to  enable  the  defendant  to  attend,  that  it  was  proved 
before  the  magistrate  that  it  was  so  served,  that  there  was 
no  irregular  remand!,  that  the  witnesses  were  sworn  an^ 
with  a  proper  form  of  oath,  what  the  evidence  was  and  thnt 
it  established  the  offence  charged  in  the  information,  that 
the  offence  was  not  barred  by  the  statute,  and  that  all  othc" 
imaginable  defences  were  negatived ;  that  the  magistrate  had 
taken  judicial  notice  of  the  fact  that  the  Canada  Temper- 
ance Act  was  in  force,  that  the  conviction  had  been  made  in 
a  previous  case  before  the  date  of  the  information  in  a  sub- 
sequent case.  In  fine,  it  would  have  to  be  proved,  in  view 
of  the  hundreds  of  decisions  raised  by  certiorari  on  this  stat- 
ute that  all  required  steps  had  been  taken  and  that  no  pro- 
hibited steps  had1  been  taken.  And  if  the  conviction  was  for 
a  second  offence,  that  the  former  magistrate  had  also  done 
the  like  in  that  case.  Because  any  irregularity  or  contin- 
gency of  the  kind  suggested  by  me  was  just  as  likelj  to  have 
happened  as  that  the  first  offence  was  barred  by  the  statute. 
I  think  that  this  establishes  a  reductio  ad  absurdum.  My 
opinion  is  that  the  certificate  is  prima  facie  evidence  of  a 
valid  conviction,  and*  if  it  was  for  an  offence  barred  by  the* 
statute  the  burden  was  on  the  defendant  to  shew  this  by 
putting  in  the  previous  information,  or  to  show  any  of  the 
irregularities  or  deficiencies  which  I  have  suggested. 

T  think  the  prisoner  should  not  be  discharged. 
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NOVA  SCOTIA. 

Longley,  J.  June  23rd,  1906. 

STEWABT  v.  LAWRENCE. 

Security  for  Costs — Effect  of  Order  Obtained  while  Motion 
Pending — Right  to  Enlarge  Motion. 

This  was  an  action  for  breach  of  promise  of  marriage. 
The  plaintiff  gave  notice  of  motion  to  set  down  the  cause  for 
special  trial  at  Windsor.  The  day  after  the  notice  was  given 
and  two  days  before  the  day  for  hearing  this  motion  the 
defendant  obtained  ex  parte  an  order  for  security  for  costs 
and  staying  all  proceedings  on  behalf  of  the  plaintiff  until 
ten  days  after  notice  of  security.  On  the  day  for  hearing 
the  application  to  set  down  for  trial  the  plaintiff  moved 
to  have  this  motion  continued  for  two  weeks  to  enable  her 
to  furnish  the  security  and  give  the  ten  days  notice.  The 
defendant  opposed  this  on  the  ground  that  all  proceedings  in 
the  action  were  stayed. 

H.  W.  Sangster,  for  plaintiff. 

H.  0.  McLatchv,  for  defendant. 

Longley,  J. : — In  this  case  I  think  it  is  not  a  violation 
of  the  order  for  a  stay  to  postpone  the  hearing  of  the  applica- 
tion to  set  this  cause  down  for  a  trial,  at  the  instance  of  the 
plaintiff,  for  two  weeks.  The  plaintiff,  I  may  fairly  assume, 
will  furnish  the  security.  If  not  he  can  never  proceed. 
If  he  d'oes  furnish  the  security  at  an  early  date  I  can  see  no 
impropriety  in  his  going  forward  with  his  motion  after  secur- 
ity has  been  given  without  beginning  over  again.  I  adjourn 
the  hearing  for  two  weeks  from  Friday  the  23rd  inst. 


NOVA  SCOTIA. 

Longley,  J.  May  4th,  1906. 

Russell,  J.  May  14th,  1906. 

Full  Court.  June  2nd,  1906. 

REX  v.  JOHNSTON. 

Indian  Act — Conviction  for  Selling  Liquor — Sentence  of  Im- 
prisonment— Appeal  to  County  Court  Judge — Reduction 
of  Term  of  Imprisonment  in  Prisoner's  Absence. 

The  defendant  was  convicted  before  a  stipendiary  magis- 
trate in  and  for  the  Town  of  Westville  in  the  County  of 
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Rctou  for  that  he  on  or  about  the  8th  day  of  March,  1906, 
at  Westville  aforesaid,  did  unlawfully  sell  an  intoxicant  \o 
an  Indian  contrary  to  the  provisions  of  the  Indian  Ac'. 

On  appeal  to  the  Judge  of  the  County  Court  the  convic- 
tion was  affirmed,  but  the  penalty  was  reduced  in  the  absence 
of  the  prisoner,  who  was  confined  in  jail  under  another  con- 
viction. 

The  conviction  was  attacked  on  the  ground  among  others 
that  the  prisoner  was  not  present  before  the  Jud&e  when 
the  conviction  was  made,  the  Judge  having  power  under 
the  Crown  Rules  to  bring  him  before  him. 

A  motion  for  the  prisoner's  release  under  habeas  corpus 
made  before  Ldngley,  J.,  was  refused  on  May  4th,  1906. 

The  application  was  renewed  before  Russell,  J.,  who  on 
May  14th,  1906,  gave  judgment  as  follows: 

Russell,  J.: — The  prisoner  who  has  been  convicted  for 
selling  liquor  to  an  Indian  and  has  had  the  benefit  of  one 
application  to  Mr.  Justice  Longley,  under  the  Liberty  of  the 
Subject  Act,  which  was  refused,  has  made  another  applica- 
tion on  the  same  grounds,  which  was  heard  before  me  on 
Wednesday  last.  I  see  no  reason  for  disposing  of  the  matter 
in  any  other  way  than  that  in  which  it  was  dealt  with  by 
my  learned?  brother.  The  decision  in  McLennan  v.  McKin- 
non,  1  0.  R.  239,  was  based  on  a  different  state  of  thje  law* 
from  the  present,  if  the  statute  of  that  day  is  correctly  quoted 
by  Armour,  J.  See  p.  239  of  the  report,  at  line  13,  where  the 
conjunction  "  or  "  is  used  where  "  and  "  appears  in  the  pre- 
sent statute.  It  is  only  when  the  appeal  is  dismissed  and  the 
conviction  is  affirmed  that  the  appellate  court  is  biddten  to 
adjudge  the  appellant  to  be  punished  "according  to  the 
conviction."  But  irrespectively  of  any  difference  in  the 
statute,  I  am  not  sure  that  I  should  be  able  to  follow  the 
distinction  made  by  Armour,  J.,  between  the  a  conviction 
proper  "  and  the  "  sentence  "  by  virtue  of  which,  in  part  at 
least,  perhaps  not  entirely,  he  arrives  at  his  conclusion,  the 
former  term  referring  as  he  says  to  the  adjudication  of 
guilt,  and  the  latter  to  the  award  of  punishment.  The 
statute,  I  think,  does  not  so  deal  with  the  term.  It  speaks 
of  a  "  conviction  adjudging  imprisonment "  880  (c)  ;  and 
again  in  the  same  section  of  a  "  conviction  whereby  a  pen- 
alty or  sum  of  money  is  adjudged  to  be  paid;"  and  in  s.  883 
it  expressly  provides  for  the  ca.<e  of  a  punishment  imposed 
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in  excess  of  that  which  might  lawfully  have  been  imposed, 
and  empowers  the  appellate  court  to  confirm,  reverse  or 
modify  the  decision  of  the  justice,  or  make  such  other  con- 
viction in  the  matter  as  the  court  thinks  just.  An  adjudi- 
cation of  guilt  can  be  confirmed  or  reversed.  It  does  not 
occur  to  my  mind  in  what  manner  it  could  under  our  law 
be  modified.  A  man  is  either  guilty  or  innocent.  We  have 
no  verdict  of  "  not  proven."  Moreover,  it  seems  to  me  to 
be  a  fallacy  to  read  the  word  "  conviction  "  in  the  sense  of 
conviction  proper,  that  is  merely  the  adjudication  of  guilt 
or  innocence  for  the  purpose  of  determining  what  may  or 
may  not  be  appealed  from,  and  in  a  sense  inclusive  of  the 
sentence  of  punishment,  when  interpreting  the  direction  that 
the  justice  shall  order  the  offender  to  be  punished  "  according 
to  the  conviction."  I  think  with  my  brother  Longley  that 
the  appellate  court  was  seized  of  the  whole  case,  and  had  the 
power  to  reduce  the  amount  of  the  penalty,  or  the  term  of 
imprisonment,  or  both,  if  it  saw  fit  to  do  so,  the  trial  of  the 
case  being  a  trial  de  novo. 

As  to  the  absence  of  the  prisoner  when  the  decision  of  the 
learned  County  Court  Judge  was  given,  perhaps  it  was  not 
perfectly  regular,  and  if  the  defendant  had  been  then  sen- 
tenced by  the  Judge  of  the  County  Court  for  the  first  time 
for  this  offence,  I  might  possibly  feel  compelled'  to  grant 
his  release  on  the  ground  argued  for,  namely,  that  no  sen- 
tence of  imprisonment  can  be  pronounced  unless  the  pri- 
soner is  present  in  court  at  the  time.  I  am  not  sufficiently 
familiar  with  the  statute  to  be  certain  that  I  would  so  decide 
in  any  case.  But  I  think  I  should  not  do  so  in  this  case. 
In  point  of  form  T  suppose  the  appellate  court  must  be  con- 
sidered as  having  sentenced  the  defendant  to  imprisonment, 
but  in  point  of  fact  what  the  Judge  of  the  County  Court  did 
was  not  to  sentence  him  to  imprisonment,  but  to  take  off 
three  months  from  the  imprisonment  to  which  he  had  been 
already  condemned,  and  which  he  was  undergoing  by  reason 
of  the  conviction  by  the  justice.  I  do  not  think  he  has  suf- 
fered any  wrong  by  having  this  indulgence  accorded  to  him 
behind  his  back.  There  are  no  doubt  decisions,  the  analogy 
of  which  would  support  the  prisoner's  contention  in  this 
Tespect,  but  I  think  they  come  down  to  us  from  the  evil 
davs  of  excessive  formalism  and  technicality,  "the  times 
of  ignorance  that  God  winked  at."  Unless  there  is  some  law 
that  binds  me  to  give  effect  to  such  a  technicality  I  think  that 
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I  am  in  accord  with  the  spirit  of  modern  legislation  in  re- 
jecting the  contention. 

The  application  was  renewed  before  Weatherbe,  C.J., 
who  referred  it  to  the  Full  Court,  and  it  was  heard  by  a 
Court  composed  of  Weatherbe,  C.J.,  Graham,  Meagher, 
and  Russell,  JJ. 

J.  J.   Power,  for  the  prisoner. 

No  one  contra. 

June  2nd.  Weatherbe,  C.J. : — I  am  of  opinion  that 
the  prisoner  is  entitled  to  his  discharge,  for  the  reasons  given 
in  the  opinion  of  my  brother  Graham. 

Graham,  E.J. : — The  applicant  for  discharge  was  con- 
victed under  the  Indian  Act  of  selling  intoxicating  liquor 
to  an  Indian,  and  the  punishment  adjudged  by  the  magis- 
trate was  six  months'  imprisonment,  and  a  penalty  of  $150, 
and  in  default  of  payment  three  months'  imprisonment. 

The  defendant  under  the  Criminal  Code  appealed  to 
the  County  Court  at  Pictou,  and  he  was  tried  before  Judge 
MacGillivrav,  who  after  consideration,  gave  a  judgment  dis- 
missing the  appeal,  but  stated,  counsel  for  both  sides  being 
present,  that  he  would  reduce  the  punishment,  and  would  fix 
the  quantum  at  his  chambers,  at  8  o'clock  that  evening. 
The  Court  then  adjourned  sine  die.  Counsel  again  attended 
at  the  Judge's  chambers  that  evening,  but  the  prisoner  who 
was  in  gaol  was  not  brought  there,  and  the  adjudication  of 
punishment  was  made  three  months,  with  a  penalty  of  $50, 
and  in  default  of  payment  imprisonment  for  two  months. 
The  conviction  was  made  out  accordingly,  and  was  signed  by 
the  Judge  and1  the  seal  of  the  Court  was  affixed. 

I  am  of  opinion  that  the  adjudication  of  imprisonment 
having  been  made  in  the  absence  of  the  prisoner,  was  irregu- 
lar, and  that  he  must  be  discharged.  It  appears  that  by  the 
law  of  England  the  rule  is  that  punishment  by  imprisonment 
cannot  be  imposed  by  sentence  in  the  absence  of  the  pri- 
soner: Duke's  Case,  1  Salkeld  399.  At  least  that  was  the 
rule  in  case  of  a  felony,  and  in  case  of  a  misdemeanour  the 
presence  of  a  defendant  has  been  usually  required:  Arch- 
bold's  Criminal  Law,  23rd  ed.,  p.  237.  There  are  cases 
where  the  Court  has  dispensed  with  the  presence  of  the  de- 
fendant. That  this  may  be  done,  but  is  not  of  course,  I  re- 
fer to  Rex  v.  Harwood,  2  Str.  1088.    But  here  where  through 
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no  fault  of  the  prisoner  he  was  not  forthcoming  to  receive 
judgment,  and  no  grounds  were  given  for  dispensing  with  his 
presence,  those  cases  do  not  apply.  There  are  cases  too  when 
a  money  penalty  has  been  imposed  in  the  absence  of  the 
defendant.  If  he  had  been  tried'  ex  parte  under  a  summons 
the  statute  which  enables  the  magistrate  to  proceed  ex  parte 
would  enable  him  to  impose  punishment  by  imprisonment 
in  his  absence:  Regina  v.  Aves,  24  L.  T.  N.  S.  65,  per  Black- 
burn, J.  There  it  is  the  defendant's  fault  that  he  is  not 
present,  and  the  statute  expressly  provides  for  the  trial  tak- 
ing place  ex  parte.  If  the  learned  Judge  had  simply  affirmed 
fhe  judgment  below  when  he  dismissed  the  appeal,  it  is  not 
clear  that  this  could  not  be  done  in  the  defendant's  absence: 
Schwabb  v.  Berggren,  143  U.  S.  442.  But  I  can  find  no 
authority  to  displace  the  common  law  notion  in  this  case. 
And  if  so  the  authorities  shew,  that  the  right  to  be  present 
when  imprisonment  is  imposed  cannot  be  waived  by  his 
counsel's   silence. 

The  applicant  should  be  discharged  upon  condition  that 
no  action  shall  be  brought  against  any  officer  acting  under 
any  warrant  to  enforce  the  conviction  made  by  the  Judge  of 
the  Countv  Court. 

Meagher,  J.,  expressed  no  opinion,  as  he  had  been  on 
circuit,  and  had  had  no  time  at  his  disposal  in  which  to  pre- 
pare a  judgment. 

Russell,  J.: — As  I  understand  the  matter  the  prisoner 
could  have  applied  to  either  of  the  learned  Judges  who  have 
expressed  the  opinion  that  he  should  be  discharged,  and  in 
that  case  would  have  been  set  at  liberty.  The  fact  that  such 
opinions  have  been  expressed  is  sufficient  to  awaken  doubt 
jn  my  own  mind  as  to  the  soundness  of  the  conclusion  at 
which  I  arrived  when  refusing  the  discharge,  and  I  feel  fully 
warranted  in  giving  the  prisoner  the  benefit  of  the  doubt. 
If  it  were  not  for  the  right  which  he  would  have  had  to  his 
discharge  from  either  of  my  learned  brothers,  on  an  applica- 
tion to  one  or  the  other  of  them,  I  am  not  sure  that  I  would 
not  still  feel  bound  to  follow  the  reasoning  of  my  former 
opinion  to  its  logical  conclusion.  But  it  seems  to  me  that  I 
would1  be  doing  injustice  in  refusing  under  the  present  cir- 
cumstances, to  resolve  my  doubt,  however  faint  it  may  be,  in 
favour  of  the  liberty  of  the  subject. 
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NOVA  SCOTIA. 

Graham,  E.J.  July  3rd,  1906. 

REX  v.  WILNEFF. 

Seamen's  Act — Fisherman — Refusal  to  Join  Ship  —  Convic- 
tion— Bight  to  Look  at  Depositions — Costs. 

Application  for  the  discharge  of  a  fisherman  from  im- 
prisonment for  a  refusal  to  join  his  ship,  argued  July  3rd, 
1906. 

W.  F.  O'Connor,  and  D.  F.  Matheson,  for  the  prisoner. 

C.  W.  Lane,  for  the  prosecutors. 

Graham,  E.J. : — This  is  an  application  in  the  nature  of 
habeas  corpus,  foi  the  discharge  from  imprisonment  of 
Cephas  Wiineff,  a  fisherman  engaged  on  board  of  the  fishing 
schooner  "  Mary  A.  Duff/'  and  convicted  of  refusing  without 
reasonable  cause  to  join  his  ship,  under  s.  91  of  the  Seamen'.-; 
Act,  B.  S.  C.  c.  74. 

It  is  contended  first  that  the  conviction  and  commitment 
are  bad  because  it  is  not  shewn  on  their  face  that  the  appli- 
cant had  "  signed  an  agreement  as  required  by  the  Act " 
(articles  of  agreement),  and  also  that  it  is  not  there  shewn 
that  the  "  Marv  A.  Duff  "  was  "  registered  in  anv  of  the  said 
Provinces." 

1.  I  think  that  the  provisions  of  s.  889  of  the  Code  afford 
an  ample  cure  for  the  defect  suggested.  By  that  section  I 
can  refer  to  the  depositions,  and  I  find  that  it  was  fully 
proved  before  the  magistrate  that  there  was  such  an  agree- 
ment signed  which  was  put  in  evidence,  and  also  that  the 
registry  of  the  vessel  was  proved,  and  that  she  was  registered 
at  Lunenburg.  I  am  satisfied  that  an  offence  of  the  nature 
described  in  the  conviction  and  warrant  of  commitment  was 
committed,  that  the  magistrate  had  jurisdiction  over  it,  and 
that  the  punishment  imposed  was  not  excessive  under  the 
provision  in  question.  Therefore  I  am  not  to  hold  the  con- 
viction to  be  invalid. 

2.  There  is  a  point  raised  of  a  more  substantial  character, 
namely,  that  s.  91  of  the  Seamen's  Act,  creating  this  offence, 
does  not  apply  to  fishermen  engaged  on  fishing  vessels,  that 
the  statute  in  question,  particularly  s.  25  dealing  with  articles 
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of  agreement,  does  not  apply,  and  that  thiol  agreement  which 
these  fishermen  signed,  not  providing  for  the  payment  of 
wages  in  the  ordinary  sense,  but  for  a  share  in  the  profits 
of  the  fishing,  is  not  contemplated  in  the  Act. 

1  am  of  opinion  that  the  statute  covers  these  fishing  ves- 
sels of  over  80  tons  burthen,  as  this  one  is  shewn  to  be,  and 
applies  to  fishermen  engaged  on  board  them.  In  Swineham- 
mer  v.  Sawler,  27  N.  S.  R.  448,  this  Court  has  decided  that 
under  a  provincial  Act  prohibiting  the  garnishment  of  wages 
of  seamen,  the  profits  of  a  fisherman  could  not  be  attached. 

1  think  that  the  definition  of  u  Canadian  home  trade 
ship  "  includes  such  a  vessel  although  employed  in  fishing, 
and  that  the  definition  of  "  seamen  "  is  sufficient  to  cover 
fishermen  engaged  on  board  of  such  a  vessel. 

The  articles  of  agreement  are  to  be  "as  near  to  the  forn 
as  circumstances  permit." 

These  articles  provide  for  the  duration  of  the  engagement 
and  so  on.  And  wages  is  a  subject  sufficiently  dealt  with  iv 
view  of  the  decision  to  which  T  have  referred.  Section  99  con- 
templates remuneration  by  shares. 

3.  Then  it  is  contended  that  the  provision  in  the  warrant 
of  commitment  as  to  costs  makes  the  commitment  invalid. 
The  penalty  imposed  by  the  magistrate  in  this  case  is  im- 
prisonment for  a  fixed  term.  Under  ss.  867  and  870  of  the 
Code  costs  may  be  imposed  and  recovered  in  such  a  case: 
Rex  v.  Johnson,  1  Eastern  L.  R.  97. 

The  application  should  be  dismissed. 


NOVA  SCOTIA. 

Longley,  J.  May  2nd,  1906. 

CROWELL  v.  ARCHBOLD. 

Nuisance — Stable — Landlord  and  Tenant — Notice  to  Landlord 

Required. 

Action  claiming  damages  for  nuisance  arising  from  th' 
use  and  occupation  of  a  stable,  tried  before  Longley,  J.,  at 
Halifax. 

F.  L.  Davison,  for  plaintiffs. 

H.  Mclnnes,  and  Ja*.  McDonald,  for  defendants. 

Longley,  J. : — The  defendant  Archbold'  is  the  owner  of 
a  house  and  premises  on  Victoria  Road,  Halifax,  and  these 
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include  a  coach  house  and  stable.     Four  years  ago  he  rented 
this  house  and  stable  to  the  defendant  Kellogg,  who  has  occu- 
pied them  ever    since,  the    defendant    Archbold    until  very 
recently  having  been  abroad.     Charles  M.  Crowell,  George 
Binns,  Eliza  A.  Wier,  and  W.  L.  Brown,  householders  near 
the  stable  in  question,  towards  the  end  of  1905  brought  an 
action  against  both  defendants  claiming  damages  for  the  in- 
jury they  had  sustained  from  noise  and  offensive  and  pes- 
tilential smells  and  vapours  caused  by  defendants'  improper 
use  of  the  stable.     The  plaintiffs  also  claimed  an  injunction 
to  restrain  defendants  from  a  continuance,  etc.,  of  such  in- 
jury, or  the  committal  of  any  injury  or  nuisance,  and  an 
abatement  and  removal  of  said  nuisance.     The  cause  came  on 
for  trial  before  me  at  the  April  sitting  of  the  Supreme  Court 
at  Halifax.     Two  of  the  plaintiffs,  Mrs.  Wier  and  W.  L. 
Brown,  did  not  appear,  and  no  evidence  of  injury  or  damage 
was  offered  on  their  behalf,  except  that  the  plaintiff  Binns, 
who  gave  some  evidence  of  odours  in  his  house,  stated  that 
Mrs.  Wier  was  the  owner  of  the  house  of  which  he  was  a 
tenant.     I  do  not  think  that  Mr.  Binns*  evidence  constituted 
sufficient  evidence  of  injury  to  Mrs.  Wier,  and  therefore  the 
plaintiffs  Wier  and  Brown  must  fail  in  their  action.     I  think 
the  action  of  all  the  plaintiffs  must  in  any  case  be  dismissed 
as  against  defendant  Archbold,  for  the  reason  that  no  evi- 
dence was  given  that  any  notice  of  complaint  or  nuisance  was 
served  upon  him  previous  to  the  bringing  of  the  action,  and, 
a*  he  was  out  of  possession  and  absent,  I  am  of  opinion  that 
the  law  makes  notice  essential  to  claiming  damage  against 
the  owner  not  in  possession.     The  whole  case  then  is  between 
the  plaintiffs  Crowell  and  Binns  and  the  defendant  Kellogg. 
After  carefully  considering  all  the  evidence  I  have  reached 
the  conclusion  that  the  plaintiffs  have  failed  to  make  out  a 
case  of  damage  against  this  defendant.     I  think  the  weight 
of  evidence  is  that  the  stable  is  properly  kept  and  not  used 
in  any  way  differently  from  its  user  for  thirty  or  forty  years 
past.     The  defendant  keeps  one  horse,  and  the  manure  is 
deposited  in  a  bin  which  is  cleaned  out  every  three  or  four 
months  or  oftener.     T  do  not  think  any  nuisance  was  estab- 
lished in  this  case  to  call  for  any  injunction.     Defendant,  it 
appears,  intends  to  comply  with  the  regulation  to  connect 
stable  with  sewer.     Tn  my  judgment  the  action  should  be 
dismissed  with  costs. 
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NOVA  SCOTIA. 

Russell,  J.  June  24th,  1906. 

beid  v.  Mcdonald. 

Contract — Building  Contract — Deduction  for  Portion  of  Work 
Dispensed  with — Waiver  of  Performance. 

Action  to  recover  the  contract  price  and  extras  on  a  build- 
ing contract,  tried  before  Russell,  J.,  at  Halifax. 

H.  Mellish,  K.C.,  for  plaintiffs. 

W.  B.  A.  Ritchie,  K.C.,  for  defendant. 

Russell,  J. : — The  plaintiffs  agreed  to  "  build  the  foun- 
dation and  do  the  excavation  "  for  the  defendant's  boathouse 
on  the  Northwest  Arm  for  the  sum  of  $475.  The  agree- 
ment was  in  the  form  of  a  tender  in  writing  which  was 
accepted,  first  verbally  and  afterwards  by  a  written  confirma- 
tion of  the  verbal  acceptance,  in  which  the  time  limit  men- 
tioned in  the  tender  was  more  accurately  defined.  Plain- 
tiffs' claim  for  extras  is  based  mainly  on  the  fact  that  after 
the  agreement  was  made,  defendant  desired  that  the  building 
instead  of  being  flush  with  the  cribwork  foundation,  should 
be  moved  back  six  feet  further,  to  which  Reid,  one  of  the 
plaintiffs,  assented,  saying  however  that  it  would  involve  an 
extra  charge  for  the  additional  excavation  required.  Reid  says 
that  McDonald  agreed  to  this.  The  defendant  does  not  admit 
this  and  wholly  disputes  the  right  of  the  plaintiffs  to  extra  pay- 
ment on  this  account.  1  find  that  the  plaintiffs'  version  of 
this  matter  is  correct,  and  that  an  extra  quantity  of  material 
had  to  be  excavated,  the  proper  price  of  which  must  be  added 
to  the  contract  price,  which  also  remains  unpaid. 

The  only  other  extra  claimed  is  for  ten  logs  not  called 
for  by  the  plans  on  which  the  contract  was  based,  and  for 
which  $30  is  charged.  Defendant  claims  that  this  charge 
should  be  only  $25,  and  the  difference  is  not  worth  disputing 
about,  except  that  this  sum  has  been  paid  into  Court,  and  a 
question  of  costs  might  possibly  turn  upon  its  sufficiency. 
I  think  that  the  foreman  of  the  plaintiffs  had  not  authority 
to  agree  upon  a  price  and  no  price  was  therefore  validly 
So]  Jod  g$  yei\\  sgpuTBjd  dtrj  ioj  aoaopiA^  oqj,     -uodn  paoiSB 
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is  a  reasonable  price  has  not  been  met  and  that  sum  will  be 
allowed. 

Defendant  claims  that  the  work  has  never  been  completed 
and  is  not  now  complete,  and  two  defects  are  relied  on,  first, 
that  the  cribs  have  not  been  filled  as  required  by  the  con- 
tract, and,  secondly,  that  the  sills  or  runners  have  been  set 
in  the  rock,  leaving  the  spaces  between  them  unexcavated,  in- 
stead of  the  whole  of  the  material  down  to  the  bottom  of  the 
sills  having  been  taken  out.  As  to  this  there  has  been  a 
clear  acquiescence  in  the  manner  in  which  the  contract  has 
been  performed.  The  defect,  if  it  was  one,  as  I  assume  in, 
the  defendant's  favour,  was  pointed  out  by  him,  and  the 
plaintiffs  sent  men  out  to  remedy  it,  who  did  so  to  his  satis- 
faction. It  cannot  therefore  be  relied  upon  as  a  condition 
precedent  to  the  payment  of  the  price  of  the  work,  but  can 
only  go  to  the  question  of  the  amount  and  value  of  the 
work  done. 

The  misperformance  of  the  work  of  filling  the  cribs  has 
also  I  think  been  acquiesced  in  by  what  took  place  between 
the  defendant,  his  business  partner  Bayers,  and  the  workmen 
of  the  plaintiffs.  The  defendant  in  effect  referred  the  fore- 
man to  Bayers.  This  is  clearly  sworn  to  by  the  foreman,  and 
the  most  that  McDonald  is  prepared  to  say  on  this  point  is 
that  he  does  not  recollect  it.  It  is  not,  I  think,  contradicted 
that  Bayers  led  the  foreman  to  suppose  that  it  would  not  be 
necessary  to  have  the  cribs  filled.  While,  however,  the  failure 
to  fill  the  cribs  cannot  under  these  circumstances  be  set  up  as 
a  breach  of  the  condition  precedent  to  the  obligation  to  pay 
plaintiffs  for  their  work,  the  latter  cannot  be  allowed  to 
claim  payment  for  work  that  has  been  dispensed  with  by 
mutual  consent.  I  cannot  consider  that  the  requirement  that 
the  cribs  should  be  filled  has  been  performed  in  the  case  of 
those  sections  which  have  no  stones  in  them  at  all.  I  think 
there  may  be  a  difference  such  as  the  plaintiff  Reid  seems  to 
suggest  between  "  filled  "  and  "  filled  to  the  floor.''  I  take 
it,  however,  that  the  plaintiff  agreed  to  have  these  cribs  in  one 
sense  or  other  filled  with  stone,  and  that  at  least  this  must 
mean  filled  up  to  high  water  mark,  the  object  of  the  fill- 
ing, being,  as  I  understand,  to  resist  the  action  of  the  sea. 
It  cannot,  so  far  as  I  can  judge,  have  any  utility  in  support- 
ing the  structure  in  the  event  of  the  timbers  rotting  away, 
because  it  is  not  built  in  such  a  manner  as  to  be  self-support- 
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ing,  but  merely  thrown  in  loosely  and  depending  upon  the 
timbers  to  keep  it  in  place. 

There  are  therefore  two  subjects  of  inquiry  under  the 
evidence,  first  the  proper  amount  to  be  allowed  for  the  extra 
excavation  and,  secondly,  the  amount  to  be  deducted  from 
plaintiff's  claim  for  the  crib  filling  dispensed  with  by  mutual 
consent.  The  defendant  also  counterclaims  for  damages  for 
delay,  but  I  think  the  plaintiffs  were  only  bound  to  complete 
the  work  in  a  reasonable  time,  the  original  contract  having 
been  departed  from.  And,  furthermore,  from  the  evidence 
of  Oliver  Gray,  one  of  the  carpenters  employed  by  the  con- 
tractor for  the  building,  as  well  as  other  evidence  in  the  case, 
I  do  not  think  that  any  delay  in  the  completion  of  the  build- 
ing was  caused  by  the  slowness  of  the  plaintiffs'  operations, 
even  assuming,  as  I  do  not  find,  that  they  were  not  conducted 
with  reasonable  dispatch. 

The  quantities  of  rock  and  clay  excavated  are  stated  by 
the  plaintiffs  at  134  and  70  cubic  yards  respectively,  and  Reid 
pays  that  $1.75  is  a  very  moderate  price  for  rock  such  aa 
that  taken  out,  and  40  cents  is  a  fair  price  for  the  clay. 
Archibald  says  that  the  foreman  thought  there  was  a  greater 
quantity  of  rock;  "a  little  shade  more"  than  the  134  yards, 
but  he  wanted  to  be  on  the  right  side  and  put  it  at  134  yards. 
He  also  swears  that  the  price  is  fair.  In  considering  the 
evidence  for  the  defence  on  this  point,  I  have,  to  take  into 
account  that  the  defendant  could  select  from  any  number  of 
valuers  the  ones  most  favourable  to  his  contention,  and  I  am 
not  satisfied  that  any  of  them  knew  the  precise  nature  of  the 
rock  that  had  to  be  removed,  upon  which  everything  would 
depend.  I  see  no  reason,  therefore,  for  rejecting  the  plain- 
tiffs' sworn  statement  unless  upon  the  principle  that  no 
man  can  be  believed  when  he  is  testifying  on  his  own  behalf, 
which  would  be  a  libel  on  human  nature. 

Much  of  what  has  just  been  said  applies  equally  to  the 
assessment  of  the  amount  saved  by  not  filling  the  cribs.  But 
there  is  an  additional  difficultv  here  in  that  I  can  find  no 
clear  evidence  as  to  the  amount  of  stone  that  would  have 
been  required  to  fill  the  cribs  to  high  water  mark,  which  1 
think  would  have  been  a  substantial  performance  of  the  con- 
tract in  this  respect.  Moaher's  estimate  is  150  tons,  but  thai 
would  be  for  filling  "  to  the  highest  longtitudinal  log,"  and 
moreover  his  estimate  seems  to  be  an  estimate  of  the  cost 
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under  present  conditions,  although  he  says  it  is  not  ver? 
different  from  what  the  cost  would  have  been  of  filling  them 
as  the  work  progressed.  His  cost  per  yard  does  not  differ 
from  Gould's,  and  if  I  allow  the  amount  required  at  half  of 
what  he  has  figured,  which  seems  to  me  a  reasonable  guess  in 
view  of  the  fact  that  he  considers  none  of  the  bays  to  have 
been  properly  filled,  taking  an  interpretation  of  the  contract 
that  1  cannot  accept,  the  allowance  to  be  made  to  the  defen- 
dant for  this  deficiency  will  be  $50.  The  plaintiffs  will  there- 
fore have  judgment  for  the  amount  claimed  less  the  sum  of 
$50,  the  amount  paid  into  Court  being  included  in  the  sum 
here  found  to  be  due,  and  not  additional  to  it. 


NOVA  SCOTIA. 

Russell,  J.  June  24th,  1900. 

YOUNG  v.  GREENOUGH. 

Trespass — Title   by  Possession — Vague  and  Indefinite  Evi- 
dence. 

Action  for  trespass  to  land,  tried  before  Russell,  J.,  at 
Halifax. 

W.  B.  A.  Ritchie,  K.C.,  and  J.  A.  Knight,  for  plaintiff. 

W.  A.  Henry,  for  defendant. 

Russell,  J.: — This  is  one  of  a  number  of  actions  of 
trespass  in  which  the  plaintiff  claims  to  be  the  owner  of  a 
peninsula  jutting  out  into  Petpeswick  lake.  It  is  not  open 
to  dispute  that  the  western  part  of  the  peninsula  was  oc- 
cupied by  one  Shorten  or  Shortland,  through  whom  the  plain- 
tiff claims,  the  land  having  been  deeded  by  Shorten  to  Georg 
Wilson,  and  by  the  widow  and  administrator  of  Wilson  in 
1880  to  the  plaintiff.  But  Shorten  had  no  deed.  He  married 
Eliza  Greenough,  who  was  one  of  the  children  of  Julia  Green- 
ough,  the  owner  of  the  whole  tract  of  land  of  which  the  pen- 
insula is  a  portion  and  his  claim  to  the  land  is  through  hie 
wife.  The  defendants  in  the  several  actions  are,  one  of  them 
a  son,  and  the  others  grandsons  of  Henry  Greenough,  who 
was  a  son  of  Julia  Greenough  and  brother  of  Shorten's  wife. 
It  may  be  taken  as  well  established  by  the  evidence  that  there 
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was  a  blazed  line  running  long  ago  through  the  peninsula  from 
north  to  south,  dividing  it  into  two  approximately  equal  parts. 
The  outermost  or  western  half  was  undoubtedly  Shorten's 
land  or  his  wife's,  but  the  plaintiff  is  claiming  under  hi* 
deed  not  merely  this  part  of  the  peninsula,  but  the  portion 
between  the  blazed  line  and  the  mainland  up  to  a  winter 
road  running  across  the  neck  which  connects  the  peninsula 
with  the  mainland.  The  question  relates  to  the  ownership 
by  the  plaintiff  of  this  portion  of  the  peninsula.  A  large 
part  of  the  plaintiff's  evidence  is  of  a  negative  character  to 
the  effect  that  the  parties  other  than  Shorten  never  laid  claim 
to  this  land  until  recently  and  did  not  chop  over  it.  Of 
course  little  consequence  can  attach  to  evidence  of  that  char- 
acter. And  even  the  affirmative  evidence  of  occasional  chop- 
ping over  the  land  by  Shorten,  through  whom  the  plaintiff 
claims,  cannot  establish  a  title  by  possession  where  the  land 
is  adversely  claimed  and  there  is  no  evidence  that  the  parties 
claiming  adversely  were  aware  of  such  chopping. 

But  plaintiff  has  to  admit  that  his  right  to  chop  over  th"» 
land  was  disputed.  About  thirteen  or  fourteen  years  before 
the  trial  he  had  a  chopping  party  and  was  chopping  between 
the  blazed  line  through  the  middle  of  peninsula  and  the 
carrying  road  across  the  neck,  when  Isaac  Greenough,  one  of 
the  sons  of  Henry  Greenough,  through  whom  the  defendants 
claim,  objected  to  his  cutting.  Plaintiff  says  that  on  this  oc- 
casion he  pointed  out  the  carrying  road  as  his  boundary,  and 
that  he  never  knew  of  any  line  going  through  the  middle  of 
the  point,  by  which  he  means  the  middle  of  the  peninsula. 
But  there  is  ample  evidence  even  from  the  plaintiff's  own 
witnesses  of  the  existence  of  this  line.  Thus  Angus  Green- 
ough. while  his  direct  evidence  seems  to  mix  up  the  blazed 
line  more  or  less  with  the  carrying  road,  says  that  it  did  not 
quite  follow  close  to  the  road,  but  was  half  way  between  the 
off  side  and  the  road,  and  in  his  cross-examination  he  admits 
that  the  line  he  refers  to,  and  which  his  father  shewed  him 
eighteen  years  before,  is  correctly  represented  on  the  plan  by 
the  dotted  line  which  divides  the  peninsula  into  two  almost 
equal  portions,  and  therefore  has  no  connection  whatever 
with  the  carrying  road.  John  Greenough  also,  who  is  a 
grandson  of  Julia  Greenough,  says  he  has  often  heard  about 
the  line  running  through  the  centre  of  the  island.  There,  is 
also  evidence  given  by  one  of  the  plaintiff's  witnesses,  a  son 
of  the  Shorten  through  whom  the  plaintiff  claims,  that  his 
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uncle  George,  one  of  the  sons  of  Julia  Greenough,  whose 
claim  would  be  adverse  to  that  of  Shorten,  had  cut  poles  on 
the  western  side  of  the  point,  on  which  the  witness  seems  to 
have  supposed  was  his  father's  land,  that  is,  as  I  understand 
his  evidence,  between  the  carrying  road  and  the  blazed  line, 
being  the  land  now  in  dispute. 

If  the  case  rested  on  the  plaintiff's  evidence  alone  I  would 
have  some  doubt  whether  he  could  recover  without  better 
evidence  of  what  the  property  really  was  which  had  been 
allotted  to  Shorten  or  his  wife  by  Julia  Greenough,  her 
mother,  and  the  common  ancestor.  In  fact  one  of  the  plain- 
tiff's witnesses,  Angus  Greenough,  already  referred  to,  said 
in  answer  to  counsel  for  the  plaintiff,  that  his  mother,  Julia 
Greenough,  told  him  how  Shorten  came  to  get  the  point,  but 
it  was  such  a  rigmarole  that  he  does  not  know  whether  he  can 
remember  all  of  it.  He  heard  her  say  that  half  the  point 
was  given  to  Eliza  (Mrs.  Shorten)  for  her  share.  Then  he 
heard  again  that  when  John,  one  of  the  other  sons  of  Julia 
Greenough,  got  drowned,  the  rest  of  the  family  came  in  for 
John's  share.  "  That  is  what  I  heard  her  say.  They  gave 
the  other  half  of  the  point  to  Eliza.  Then  I  heard  some  of  the 
other  Greenoughs  say  that  they  only  gave  her  the  wood  of!  it. 
I  heard  mother  say  they  gave  her  the  rest  of  the  point  instead 
of  on  the  shore  at  the  front."  1  do  not  think  that  evidence 
of  this  character  would  be  sufficient  to  confer  title  upon  the 
plaintiff  against  the  defendant,  who  would  take  as  a  tenant 
in  common  by  inheritance  from  his  grandmother,  with  the 
other  heirs  of  Julia  Greenough,  and  it  is  hardly  necessary 
therefore  to  examine  the  evidence  for  the  defence  which,  in 
many  respects,  is  almost  as  vague  as  that  for  the  plaintiff. 
The  action  must  be  dismissed. 


NOVA  SCOTIA. 

Russell,  J.  June  28th,  1906. 

PARSONS  v.  CHANDLER. 

Master  and  Servant  —  Wrongful  Dismissal — Want  of  Effi- 

Hency  not  made  out. 

Action  claiming  damages  for  wrongful   dismissal,  tried 
before  Russell,  J.,  at  Halifax. 

'H.  A.  Tx>vett,  for  plaintiff. 

H.  Mellish,  K.C.,  for  defendant. 


MOXAGHAX  r.  PROVINCIAL   EXHIBITION  COMMISSION.  177 

Russell,  J.: — The  action  is  for  damages  for  wrongful 
dismissal,  and  the  plaintiff  has,  I  think,  proved  an  engage- 
ment for  a  year  at  $1,500.  The  only  fair  dispute  is  as  to  the 
rate  for  the  following  year,  as  to  which  plaintiff  says  it  was  to 
be  $1,800,  while  Dr.  McKay  says  that  this  was  conditional 
upon  plaintiff's  services  being  found  satisfactory.  I  do  not 
understand  Dr.  McKay  to  squarely  contradict  plaintiff  as  to 
the  engagement  for  a  year  at  $1,800.  Mr.  Mclnnes,  who 
heard  the  conversation,  says  that  "he  said  (Dr.  McKay) 
the  salary  would  be  $1,500,  and  if  satisfactory  $1,800  after 
the  beginning  of  the  year."  The  $1,500  salary  for  the  first 
year  would  seem  from  this  to  have  been  absolutely  agreed 
npon. 

The  justification  for  dismissal,  assuming  the  engpgement 
to  have  been  for  a  year,  is  not,  I  think,  made  out.  There 
were  differences  of  opinion  between  the  president  and  the 
manager  as  to  the  efficiency  of  the  services  rendered,  but  noth- 
ing has  been  proved  which,  in  my  judgment,  justified  the  dis- 
missal of  the  plaintiff.  He  will  have  damages  on  the  footing 
that  a  contract  for  a  year  at  $1,500  was  broken  by  the  de- 
fendant. 


NOVA  SCOTIA. 

Russell,  J.  July  3rd,  1906. 

MONAGHAN  v.  PROVINCIAL  EXHIBITION  COMMIS- 
SION. 

Nova  Scotia  Provincial  Exhibition — Expropriation  of  Land 
— Power  to  Proceed  by  Analogy  to  Halifax  City  Charter — 
— Conditions  Precedent — Interlocutory  Injunction. 

Motion  for  an  injunction  to  prevent  the  defendants  from 
taking  possession  under  expropriation  proceedings  of  land 
owned  by  plaintiffs  and  required  for  the  purposes  of  the 
Provincial  Inhibition,  argued  before  Russell,  J.,  at  Chambers. 

W.  B.  A.  Ritchie,  K.C.,  and  H.  Mellish,  K.C..  for  plain- 
tiffs. 

F.  H.  Bell,  for  defendants. 

Russell,  J. : — "  In  interfering  by  interlocutory  injunc- 
tion, the  Court  does  not  in  general  profess  to  anticipate  the 
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determination  of  the  right,  but  merely  gives  it  as  its  opinion 
that  there  is  a  substantial  question  to  be  tried,  and  that  till 
the  question  is  ripe  for  trial  a  case  has  been  made  out  for  the 
preservation  of  the  property  in  the  meantime  in  statu  quo." 
The  questions  raised  by  the  plaintiffs  in  this  case  are  quite 
substantial.  The  statute  relating  to  expropriation  of  lanl 
by  the  city  which  is  made  applicable  mutatis  mutandis 
to  expropriations  of  land  for  the  purposes  of  the  ex- 
hibition commission  requires  that  before  expropriating 
any  such  land,  the  city  engineer  shall  prepare  a  plan 
of  the  land  required,  together  with  a  description  of 
such  land,  and  submit  a  copy  thereof  to  the  city  council  for 
its  approval,  and  if  the  same  is  approved  by  the  council,, 
or  if  any  alteration  or  addition  is  made  thereon,  a  true 
copy  of  the  said  plan  so  finally  passed  by  said  council  shall  be 
filed  in  the  city  engineer's  office  certified  by  him,  and  ten 
days'  notice  in  writing  shall  be  given  to  the  owner  if  known, 
etc.,  etc.  The  point  raised  by  the  plaintiffs  is  that  the  notice 
so  to  be  given  is  to  be  given  after  the  plan  has  been  approved 
and  finally  passed  by  the  council,  and  that  no  expropriation 
can  take  place  until  at  least  ten  days  after  this  date.  The 
expropriation  in  this  case  took  place  on  the  same  day  on 
which  the  plan  was  filed,  which  was  also  the  day  on  which 
it  was  approved.  I  think  that  the  contention  of  the  plain- 
tiffs on  this  point  is  correct,  but  for  the  purposes  of  this  deci- 
sion it  is  not  necessary  to  go  so  far.  There  is  at  least  a  sub- 
stantial question  to  be  determined  on  the  trial,  and  that  I 
apprehend  is  sufficient  to  oblige  me  to  continue  the  injunc- 
tion. 

The  force  of  this  contention  is  sought  to  be  broken  by  a 
reference  to  a  plan  filed  ten  years  ago  with  a  view  to  the 
expropriation  of  a  property  not  precisely  the  same  as  that 
now  being  expropriated,  but  inclusive  of  the  property  which 
the  commission  is  now  seeking  to  acquire.  The  Act  under 
which  that  plan  was  filed  and  those  proceedings  were  begun, 
was  repealed  by  its  omission  from  the  Revised  Statutes  of 
1900,  and  with  that  repeal  I  think  those  proceedings  fell  to 
the  ground.  But,  independently  of  this,  I  think  I  must  hold 
that  those  proceedings  were  abandoned  and  cannot  be  con- 
nected with  the  proceedings  for  expropriation  institutes 
tinder  the  statute  of  1906. 

There  is  another  question  which  strikes  me  as  a  serious 
one.    In  adapting   the   expropriation   provisions  of  the  city 
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charter  to  the  purposes  of  the  exhibition  commission,  the 
statute  of  1906  provides  that  the  president  of  the  commis- 
sion shall  be  substituted  for  the  mayor,  and  the  engineer 
appointed  by  the  commission  for  the  city  engineer.  It  does 
not  say  that  the  exhibition  commission  shall  be  substituted 
for  the  city  council.  If  there  had  been  a  general  statement 
to  the  effect  that  in  the  application  of  the  expropriation 
clauses  all  such  substitutions  should  be  made  as  were-  neces- 
sary to  adapt  the  clauses  of  the  city  charter  to  the  purposes 
of  the  exhibition  commission,  there  would  probably  have  been 
no  practical  difficulty.  But  the  express  mention  of  these  two 
cases  of  substitution  leaves  the  matter  open  under  the  well- 
worn  maxim  to  tho  construction  that  in  every  other  respect 
the  power  of  expropriation  is  to  be  exercised  in  the  manner 
and  under  the  conditions  defined  in  the  city  charter,  which 
would  require  an  approval,  not  by  the  exhibition  commission, 
but  by  the  city  council,  before  an  expropriation  can  take 
place.  It  would  be  within  the  "equity  of  the  statute"  to 
substitute  the  exhibition  commission  for  the  city  council  in 
adapting  the  statute  to  the  purposes  of  the  commission,  but 
it  certainly  is  not  within  its  terms,  and  I  do  not  think  that 
what  is  called  an  interpretation  according  to  the  "  equity  of 
the  statute."  if  allowable  in  any  case,  can  be  applied  to  an 
Act  for  the  expropriation  of  land.  Such  statutes  must  be 
narrowly  and  not  literally  construed,  and  must  be  strictly 
complied  with. 

Other  serious  questions  have,  been  raised  on  the  argument 
of  the  motion,  with  which  I  do  not  find  it  necessary  to  deal. 
The  balance  of  convenience  seems  to  me  to  require  that  until 
these  questions  can  be  determined  by  the  trial  the  property 
should'  be  retained  in  statu  quo. 


NOVA   SCOTIA. 

Fi'll  Court.  May  25th,  1906. 

SHELBUKNE  ELECTION   (DOMINION). 
COWIE  v.  FIELDING. 

Parliament — Election  Petition — Failure  to  bring  Petition  on 
for  Trial  within  Six  Months — Order  Enlarging  Time  for 
Trial  —  Time  does  not  Bun  Pending  Appeal  as  to  Pre- 
liminary Objections. 

Motion  to  dismiss  petition  on  the  ground  that  the  cause 
had  not  been  set  down  for  trial  within  six  months. 
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W.  B.  A.  Ritchie,  K.C.,  and  J.  J.  Ritchie,  K.C.,  for  peti- 
tioner. 

A.  Diysdale,  K.C.,  and  H.  Mellish,  K.C.,  for  respondent. 

Graham,  E.J. : — The  petition  was  presented  the  12th  of 
December,  1904.  Preliminary  objections  were  filed  March 
5th,  1905.  There  was  judgment  on  the  16th  May,  1905, 
allowing  the  preliminary  objection  as  to  defective  service. 
Security  for  an  appeal  to  the  Supreme  Court  of  Canada 
was  given  on  the  17th  of  May. 

On  the  20th  of  May  an  application  was  made  by  the  peti- 
tioner to  enlarge  the  time  for  the  commencement  of  the  trial. 
On  that  application  the  respondent's  solicitor  produced  an 
affidavit  shewing  that  the  respondent's  presence  at  the  trial 
was  necessary. 

The  time  was  enlarged  for  six  months. 

On  the  4th  November,  1905,  there  was  a  decree  of  the 
Supreme  Court  of  Canada  allowing  the  appeal,  thus  restoring 
the  petition. 

On  the  20th  of  November  the  time  for  the  commencement 
of  the  trial  was  enlarged  for  eight  months.  Neither  enlarge- 
ment was  opposed.  There  are  two  applications  now  before 
us,  one  to  set  down  the  case  for  trial  at  a  particular  time  and 
place  under  R.  S.  C.  c.  9,  s.  13 ;  the  other  on  the  part  of  the 
respondent  to  dismiss  the  petition  on  the  ground  that  there 
was  not  by  the  orders  mentioned  a  valid  enlargement  of  the 
time  for  the  commencement  of  the  trial  provided  for  by  s.  32, 
and  the  six  months  period  has  run. 

The  contention  is  that  the  case  must  be  set  down  for  trial 
at  a  fixed  date  before  there  can  be  any  order  enlarging  the 
time  for  the  commencement  of  the  trial.  For  the  reasons 
given  in  the  case  of  Hetherington  v.  Roche  (ante  p.  122) 
recently  decided,  I  am  of  opinion  that  an  order  for  enlarg- 
ing the  time  for  commencing  the  trial  may  be  made  if  within 
the  six  months,  although  the  case  has  not  been  set  down  for 
trial. 

The  words  of  the  statute  do  not  require  that  it  should  be 
first  set  down  for  trial  in  order  to  get  the  time  enlarged.  The 
ordinary  practice  of  the  Court  does  not  require  it.  The  express 
words  of  the  statute  are  at  variance  with  that  contention,  and 
there  is  authority,  namely  the  Pontiac  case,  which  expressly 
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decided  that  an  order  enlarging  the  time  for  trial  is  valid 
although  the  petition  has  not  been  set  down  for  trial. 

The  respondent  attacks  the  order  of  20th  of  May  on  an- 
other  ground.  He  contends  that  when  it  was  granted  by  this 
Court,  the  petition,  owing  to  the  Chief  Justice  having  allowed 
the  preliminary  objection  for  defective  service,  was  then  dis- 
missed and  the  case  was  under  appeal  to  another  Court, 
therefore  the  order  could  not  be  made.  I  think  as  these  are 
orders  which  may  be  made  in  a  case,  even  in  that  stage  of  it, 
that  the  point  would  be  that  the  Court  should  not  have  made 
this  order  rather  than  that  it  had  no  jurisdiction  to  make  it. 

If  it  had  jurisdiction,  and  it  is  not  easy  to  contend  that  a 
superior  Court  has  not  jurisdiction,  the  order  could  only  be 
attacked  directly  and  not  treated  as  a  nullity,  as  for  instance 
when  the  petition  is  dead,  the  six  months  having  run.  Hero 
there  was  but  a  suspension  afterwards  revoked  by  the  Court 
of  Appeal. 

There  is,  however,  a  decisive  answer  to  the  contention. 

For  the  period  during  which  the  petition  stood  dismissed 
and  under  an  appeal,  the  six  months  period  was  not  running 
against  the  petitioner. 

According  to  the  hypothesis,  even  the  order  which  during 
that  period  he  did  obtain  enlarging  the  time,  was  invalid. 
He  could  not  go  to  trial.  Xo  Judge  would  give  him  an  order 
to  put  the  case  down  for  trial;  it  is  dismissed.  It  seems  to 
me  to  be  paradoxical  to  say  that  whcjn  a  plaintiff's  action  is 
dismissed,  any  time  limit  for  taking  the  next  step  by  him,  if 
it  was  not  dismissed,  is  running  against  him.  He  cannot  take 
it.  He  would  be  in  contempt  for  disobeying  the  order  dis- 
missing the  action  if  he  took  it.  He  can  only  go  to  a  court 
of  appeal,  otherwise  he  would  have  to  act  as  if  it  was  dis- 
missed, and  as  if  it  was  not  dismissed.  That  certainly  would 
be  inconvenient.  I  never  heard  of  an  authority  on  that 
point.  But  by  reducing  the  petitioner's  case  to  a  lower  plane 
there  is  authority  treating  the  dismissal  of  an  action  as 
operating  as  a  mere  stay  of  proceedings — and  there  never  was 
a  more  effectual  stay — I  can  find  authority,  and  it  is  on  thin 
very  statute.  In  the  St.  James  Case,  Brunet  v.  Bergoron,  33 
S.  C.  R.  137,  the  petition  was  filed  22nd  February,  1902,  and 
the  preliminary  objections  were  dismissed  on  24th  April. 
An  appeal  was  taken  the  2nd  of  May  to  the  Supreme  Court 
of  Canada.     On  the  31st  May  the  Judge  appealed  from  made 
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an  order  (at  the  instance  of  the  petitioners,  mind)  directing 
that  the  trial  of  the  petition  be  adjourned  to  the  thirtieth 
juridical  day  after  the  Supreme  Court  judgment  should  be 
given.  The  Supreme  Court  on  the  10th  of  October  gave 
judgment  affirming  the  judgment.  The  17th  of  November 
would  be  the  thirtieth  juridical  day.  On  the  14th  the  respon- 
dent moved  to  dismiss  the  petition  because  the  six  months 
period  had  run.  The  application  was  dismissed  on  the  17th 
November,  and  on  that  same  date,  the  date  of  the  trial  was 
fixed  for  the  4th  of  December.  The  trial  resulted  in  unseat- 
ing and  disqualifying  the  respondent.    There  was  an  appeal. 

The  Chief  Justice  of  Canada  said :  "  The  appellant's  con- 
tention that  to  adjourn  a  trial  to  a  certain  date  was  not  under 
the  circumstances  to  appoint  a  day  for  the  trial,  cannot  be 
taken  seriously.  I  would  say  the  same  of  his  contention  that 
the  order  did  not  operate  as  a  stay  of  the  proceedings  or  did 
not  delay  the  trial  under  s.  50  of  the  Act,  etc.  ...  If,  as 
the  appellant  would  contend,  the  order  of  Mr.  Justice  Lor- 
anger  cannot  be  considered  as  fixing  a  day  for  the  trial,  it 
certainly  operated  as  a  stay  of  the  proceedings  until  the  17th 
of  November,  or  at  least  until  the  10th  October  (the  date 
of  the  judgment  of  the  Supreme  Court),  and  Mr.  Justice 
Lavergne  could  then,  as  he  did,  on  the  17th  November,  fix 
the  date  and  place  of  trial  for  the  4th  of  December.  Not 
counting  the  delay  between  Mr.  Justice  Loranger's  order  of 
the  31st  May,  and  the  judgment  of  the  Supreme  Court  on 
the  10th  of  October,  Mr.  Justice  Lavergne's  order  and  the 
date  fixed  by  him  for  the  trial  were  clearly  within  six  months 
from  the  filing  of  the  petition.     .     .     . 

"But  that  case  (the  Glengarry  Case)  has  no  application 
whatever  where,  as  here,  there  is  a  stay  of  proceedings  ordered 
upon  an  appeal  to  the  Supreme  Court,  which  was  not  the 
case  there.  None  of  the  parties  have  it  in  their  power  to 
have  a  day  fixed  for  the  trial;  and  the  rule  contra  non  val- 
entem  agere  non  currit  prescriptio  must  be  given  full  appli- 
cation. The  case  may  be  ten,  twelve,  or  more  months  before 
the  Supreme  Court  and  it  is  impossible  then  to  give  to  s.  32 
of  the  Act  the  strict  construction  that  the  appellant  contends* 
far." 

Tn  the  Laprairie  Case,  20  S.  C.  R.  185,  an  order  was 
made  on  the  application  of  the  respondent  postponing  his  pre- 
liminary examination  for  a  period  (namely  the  period'  of  the 
session  of  Parliament),  and  it  was  held   that  this  in  effect 
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prevented  the  petitioner  from  going  to  trial,  as  the  prelimin- 
ary examination  necessarily  comes  before  the  trial.  It  was 
held  that  this  period  was  to  be  deducted  in  computing  this 
six  months*  limit.  When  the  six  month*'  limit  was  urged 
by  Counsel,  Strong,  J.,  said :  "  Suppose  the  Court  upon  the 
application  of  the  respondent  gave  time  to  put  in  an  answer, 
and  it  is  put  in  as  directed,  but  not  within  the  six  months, 
could  the  respondent  then  turn  round  and  say  the  Court  has 
no  jurisdiction  (the  six  months  having  elapsed)  ?  The  post- 
ponement here  has  been  at  the  instance  and  for  the  benefit 
of  the  respondent,  and  he  now  asks  us  to  help  him  to  evade 
the  trial."  He  also  said :  "  The  party  who  obtained  this 
order  was  estopped  from  raising  such  objection,  for  if  the 
appellant  had  given  notice  of  trial,  he  would  have  been  met 
with  this  order.     Lex  non  cogit  ad  impossibilia/' 

If  the  order  is  bad  it  is  only  bad  because  the  petition 
having  been  dismissed  the  Court  could  not  make  it.  If  it 
could  not  make  even  an  order  saving  rights  until  the  peti- 
tioner could  get  the  judgment  reversed,  so  that  he  would  have 
the  fruits  of  his  success,  it  could  not  make  any  order,  much 
less  an  order  fixing  a  day  for  trial,  and  the  petitioner  could 
not  go  to  trial. 

Therefore  the  time  was  not  running  against  him  during 
this  period. 

Dominion  Cotton  Mills  v.  Trecothic  Marsh  Commission- 
ers, 37  S.C.E.  79,  was  cited  at  the  argument  for  the  respondent. 
In  that  case,  an  application  for  a  writ  of  certiorari  to  remove 
a  marsh  rate  was  applied  for  before  a  six  months'  period 
limited  by  the  statute  had  elapsed,  and  the  decision  was 
reserved  until  after  the  period  had  elapsed.  The  Court  held 
that  the  terms  of  that  particular  provision  required  that  the 
writ  should  be  granted  before  the  six  months'  period  had  ex- 
pired, and  that  it  could  not  be  granted  afterwards.  Of 
course  the  majority  of  the  Judges  of  the  Supreme  Court  of 
Canada  did  not  intend  to  overrule  the  maxim  actus  curiae 
neminem  gravabit,  nor  the  branch  of  the  leading  case  of 
Cumber  v.  Wane,  1  Sm.  L.  C.  338,  which  applies  it  to  a  case 
under  advisement  by  a  Court  considering  its  judgment,  nor 
the  chapter  in  Broom's  Legal  Maxims  upon  the  maxim. 

Thev  held  that  the  statute  in  that  case  was  so  drastic  in 
its  terms  that  it  did  not  permit  of  the  application  of  the 
maxim,  overrode  it  in  fact,  and  required  the  certiorari  to  be 
granted  within  the  period  of  six  months,  although  it  was  not 
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up  until  the  case  was  under  advisement.  Everything  depends 
on  the  terms  of  the  statute.  The  statute  was  as  follows: 
"  No  such  writ  shall  be  granted  except  within  six  months  next 
after  such  proceeding  was  had  or  taken,  or  the  proprietor 
or  the  proprietors  had  notice  that  it  was  had  or  taken."  And 
other  provisions  of  the  Act  were  relied  on  to  shew  the  neces- 
sity of  having  finality  in  the  proceedings. 

Air.  Justice  Idington,  at  page  92,  cited  the  case  of  In  re 
Nottawasaga  and  Simcoe,  4  0.  L.  R.  1.  There  the  language 
of  the  provision  was  very  drastic.  It  was  as  follows :  u  The 
judgment  shall  not  be  deferred  beyond  the  1st  day  of  August 
next  after  such  appeal ;"  and  it  was  an  assessment  Act.  One 
can  understand  that  in  such  a  case  the  maxim  would  be  over- 
ridden. 

But  take  cases  on  the  other  side  of  the  line.  In  Regina  v. 
Justices  of  the  County  of  London,  [1893]  2  Q.  B.  454,  the 
provision  was  as  follows :  "  They  may  adjourn  the  hearing 
from  time  to  time  and  to  any  day  not  later  than  the  day  l>e- 
fore  which  all  appeals  to  them  are  required  by  this  Act  to  be 
heard."  What  was  that  day  ?  This  is  the  provision :  *'  The 
justices  may  hold  the  assessment  sessions  at  any  time  after 
the  1st  of  February  in  the  same  year,  which  will  enable  them 
to  determine  all  appeals  (excepting  where  a  valuator's  list  or 
valuation  is  ordered)  before  the  ensuing  31st  March." 

The  appeal,  owing  to  the  press  of  business  in  the  Court 
and  through  no  default  of  the  parties,  was  not  heard  before 
the  31st  March.  Lord  Esher,  p.  48,  said:  "  I  do  not  think 
therefore  that  if  the  hearing  was  prevented  only  by  the  diffi- 
culties of  the  Court  itself,  and  the  Court  being  unable  to 
cope  with  its  business,  that  would  be  a  sufficient  ground  to 
prohibit  the  magistrates  from  hearing  the  appeal."  And 
Bowen,  L. J.,  p.  493,  said :  "  If  by  necessity  or  default  of 
the  Court  itself,  whether  culpable  or  not,  the  time  has  passed, 
the  Court  continues  clothed  with  authority  to  do  justice 
which,  if  it  were  not  done  by  the  Court,  cannot  be  done  at 
all."    Kav,  L.J.,  came  to  the  same  conclusion. 

In  Attorney-General  v.  Scott,  34  S.  C.  n.  282,  the  lan- 
guage of  the  statute  was  u  every  appeal  shall  be  brought  with- 
in sixty  days  from  the  signing  or  entry  or  pronouncing  of  the 
judgment  appealed  from."  The  parties  were  heard  on  the 
application  for  leave  to  appeal  and  for  approval  of  security 
before  the  period  of  60  days  had  run,  but  the  Judge  reserved 
his  decision  until  one  day  after.     And  it  was  held,  following 
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Cantine  v.  Bouchard,  21  S.  C.  R.  281,  that  tlie  appellants 
could  not  he  prejudiced  by  the  delay  of  the  Judge  in  deciding 
the  application,  and  his  judgment  must  be  treated  as  if  it  had 
been  rendered  within  the  time  limited  for  appealing  when  the 
applications  were  made  and  taken  en  deli  here.  In  all  the 
eases  given,  it  was  held  that  all  these  statutes  were  mandatory 
rather  than  directory,  and  that  they  had'  to  be  construed  witli 
reference  to  the  maxim  before  us.  It  is  impossible  for  the 
Legislature  in  every  statute  imposing  a  time  limit  to  include 
a  provision  similar  to  the  maxim.  It  is  already  there.  In 
this  case  the  statute  is  as  follows :  "  The  trial  of  every  elee- 
tion  petition  shall  lx*  commenced  within  six  months  from  the 
time  when  such  petition  has  been  presented/'  etc.  There  are 
no  negative  words  as  there  are  in  the  statute  in  the  Trecothie 
Case.  The  Judges  there  thought  that  the  language  was  pro- 
hibitory. Now,  I  cannot  repeat  again  the  extracts  from  the 
St.  .lames  Case  and  the  Laprairie  Case  to  shew  that  in  the 
contraction  of  this  very  statute  the  maxim  is  to  be  applied, 
and  the  time  during  which  a  cause  is  stayed  or  under  advise- 
ment is  to  be  eliminated  in  computing  the  six  months  period. 
We  are  concluded  bv  those  cases. 

But  if  we  have  to  consider  other  cases  on  different  statutes 
and  which  have  only  a  faint  resemblance  to  this  one,  is  there 
any  doubt  on  which  side  of  the  line  this  statute  would  fall  ? 
Why  we  should  go  to  other  statutes  and  decisions  upon  them 
when  we  have  a  binding  decision  on  this  very  statute,  I  do 
not  know.  The  majority  of  the  Judges  had  to  consider  in 
the  Trecothie  Case  whether  the  St.  James  Case  was  applic- 
able, for  Girouard,  J.,  in  dissenting,  thought  that  it  was  ap- 
plicable, and  whether  the  statutes  in  each  case  were  to  be 
construed  in  the  same  way;  their  whole  reasoning  goes  to 
shew  that  they  distinguished  it  and  other  cases  on  other 
statutes. 

bavies,  J.,  said :  "  Most  of  the  decisions  therefore  on 
other  Acts  to  which  our  attention  was  called,  or  to  which  we 
have  referred,  furnished  me  with  little  if  any  assistance,  and 
do  not  affect  the  decision  which  I  have  reached.  The  sub- 
jection, it  will  be  observed,  does  not  prescribe  any  time  limit 
within  which  the  application  for  the  writ  must  be  made,  but 
one  after  which  the  writ  must  not  be  granted.  Having  re- 
gard to  the  whole  scope,  operation  and  intention  of  the  Act, 
and  of  the  peremptory  and  negative  words  of  sub-section  2, 
I  am  of  opinion  (the  question  of  jurisdiction  not  being  in- 
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volved)   that  it  was  not  in  the  power  of  the  Judge  to  grant 
the  writ  applied  for  after  the  six  months  had  expired." 

Idington,  J.,  said :  "  The  sub-section  which  I  quote  is  of 
the  most  imperative  character  possible,  and  prohibited  the 
granting  of  the  writ  at  the  time  it  was  done  unless  some  such 
principle  as  the  last  named  Judge  adverts  to  (the  maxim) 
becomes  applicable,  as  I  conceive  it  did  not  under  the  facts  in 
this  case/'  He  afterwards  cites  Maxwell  on  Statutes  and 
the  cases  respecting  time  limits  prescribed  in  procedure  before 
justices  of  the  peace,  which,  but  for  his  citation  of  them,  I 
would  have  thought  inapplicable  to  the  proceedings  in  Superior 
Courts,  and  refers  to  the  Ontario  case  I  have  just  mentioned, 
dealing  with  a  statute  containing  I  would  have  thought  a 
much  more  drastic  provision.  The  only  suggestion  is  that  the 
Supreme  Court  of  Canada  intended  to  overrule  the  St.  James 
Case  and  the  Laprairie  Case — intentionally  overrule  them,  for 
the  St.  James  Case  was  before  them  in  the  dissenting  opinion. 
And  it  was  then  put  forward  with  their  other  decisions  as 
binding  them. 

I  think  a  Court  does  not  usually  attempt  to  overrule  a 
case  intentionally  without  some  expression  of  such  intention. 
I  venture  to  predict  that  it  will  very  much  amuse  those 
learned  Judges  if  they  ever  learn  that  it  was  supposed  any- 
where that  they  intended  in  the  Trecothic  Case  to  overrule 
the  St.  James  Case,  or  the  Laprairie  Case,  or  any  other  of 
their  own  decisions. 

If  that  period  is  eliminated,  namely,  from  the  16th  of 
May  to  the  4th  of  November,  while  the  case  was  under  appeal 
to  the  Supreme  Court  of  Canada,  the  petitioner  was  well 
within  the  six  months'  limit  when  the  order  of  4th  of  Novem- 
ber, 1905,  enlarging  the  time,  was  obtained  from  this  Court. 
While  1  adopt  this  view,  I  do  not  concede  that  the  Court 
could  not  make  the  order  of  20th  of  Mav.  I  do  not 
think  the  record  was  then  in  fact  in  the  Court  of 
Appeal,  and  even  if  it  was,  that  is  not  a  reason 
against  making  the  order  if  the  St.  James  Case,  where 
an  order  was  made  under  such  circumstances,  is  to  be  fol- 
lowed. And  to  the  contention  that  it  could  not  be  made  be- 
cause the  action  was  dismissed,  I  think  that  the  Court  might 
make  such  an  order  to  preserve  the  rights  of  the  party  during 
the  prosecution  of  his  appeal,  so  that  his  judgment,  if  he 
recovers  it,  mav  be  of  some  avail  to  him.  Take  the  case  of 
a  decree  dismissing  an  action  for  an  injunction  to  restrain , 
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say  the  giving  of  a  deed,  and  an  appeal  is  pending,  the  Court 
below  may  continue  the  injunction  until  the  appeal  is  deter- 
mined:   Jewett  v.  Burgee,  29  K.  S.  Eq.  199. 

The  cases  of  Whistler  v.  Hancock,  and  Wallis  v.  Hepburne, 
3  Q.  B.  D.  83,  and  84  (n),  and  King  v.  Davenport,  4  Q.  B.  D. 
402,  are  not  in  point.  Those  cases  were  of  this  kind.  An 
order  had  been  made  dismissing  an  action  unless  the  plaintiff 
took  certain  steps  within  a  specified  time,  and  it  was  held 
on  the  terms  of  the  order  that  if  those  steps  were  not  taken 
within  the  time  the  action  stood  dismissed  automatically. 
The  orders  had  been  made  long  before  and  no  appeal  could 
be  taken  from  the  order  as  the  time  had  elapsed.  It  was 
therefore  held  that  the  time  for  taking  the  step,  whatever  it 
was,  could  not  then  be  extended. 

This  was  explained,  in  later  cases  and  the  difficulty  rem- 
edied by  first  extending  the  time  for  appealing  from  the 
order,  and  then  the  action  thus  being  kept  alive  a  motion 
could  be  made  to  extend  the  time  for  taking  the  desired  step. 

In  Carter  v.  Stubbs,  6  Q.  B.  D.  116,  in  which  reference 
was  made  to  these  cases,  it  was  held  as  follows:  "A  Judge 
has  jurisdiction  under  Order  57,  Rule  6,  to  enlarge  the  time 
for  appealing  against  an  order  dismissing  the  action  for 
want  of  prosecution,  even  after  the  order  has  taken  effect  and 
the  action  has  therefore  become  dismissed.  And  he  has  also 
jurisdiction  when  he  has  so  enlarged  the  time  for  appealing 
to  vary  or  amend  the  order  dismissing  the  action,  and  in  the 
exercise  of  such  jurisdiction  his  discretion  is  not  limited  by 
any  fixed  or  arbitrary  rules."  I  refer  to  Lord  Selborne's 
opinion  at  p.  118,  and  also  that  of  Brett,  L.J.,  p.  120.  I 
also  refer  to  Burke  v.  Rooney,  4  C.  P.  D.  22G. 

The  tendency  of  these  latter  cases  is  to  shew  that  during 
the  pendency  of  an  appeal  the  action,  although  dismissed 
by  the  Court  below,  is  not  dead. 

In  my  opinion,  the  application  to  dismiss  tlie  petition 
should  be  dismissed  with  costs,  and  the  application  to  set  the 
case  down  for  trial  should  be  granted. 

Townshend,  J.,  concurred. 

Russell,  J.,  concurred  in  dismissing  the  application,  fol- 
lowing the  judgment  in  the  St.  James  Election  Case,  the  reas- 
oning in  which  he  considered  convincing  and  conclusive,  and 
the  decision  directly  in  point. 
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Weatherbe,  C.J. : — The  first  question  is  whether  the 
order  of  the  20th  May,  1905,  extending  the  time  for  the  trial, 
was  made  wholly  without  jurisdiction. 

The  contention  is  that  this  order  is  bad  on  the  authority 
(if  authority  is  required)  of  Whistler  v.  Hancock,  3  Q.  B.  D. 
83,  and  King  v.  Davenport,  4  Q.  B.  D.  402.  The  petition 
was  dismissed  on  the  16th  May,  and,  therefore,  except  for  the 
order  for  appeal  which  the  Court  is  by  statute  empowered  to 
grant,  no  order  could  be  made  in  this  Court,  which  is  func- 
tus :    Casse^'  Supreme  Court  Practice,  p.  63. 

No  successful  reply  I  think  can  be  made  to  this  conten- 
tion.' 

After  the  12th  June,  1905,  or  six  months  after  the  peti- 
tion was  presented,  the  petition  it  is  said  lapsed  by  reason  of 
the  language  of  the  statute. 

It  is  admitted  that  no  motion  had  been  previously  made 
to  6et  the  petition  down  for  trial,  and  there  had  been  no 
order  adjudging  that  the  petitioner's  presence  at  the  trial 
was  necessary  during  the  session  of  parliament. 

If  the  time  during  which  the  appeal  was  pending  should 
not  be  counted  in  making  up  the  six  months,  this  argument 
cannot  prevail.  But  can  the  argument  that  the  delay  was 
caused  bv  the  act  of  the  Court  under  the  maxim  actus  curiae 
neminem  gravabit,  be  applied  in  this  case? 

It  is  said  that  on  this  point  the  case  of  Dominion  Cotton 
Mills  v.  Smith,  recently  decided  in  the  Supreme  Court, 
governs,  and  that  the  case  at  bar  comes  clearly  within  the 
governing  principle  in  that  case.  In  any  view  it  is  argued 
the  maxim  is  not  applicable  and  the  statute  is  peremptory. 

The  case  of  the  Trecothic  Marsh  requires  consideration. 
Provision  was  made  by  a  special  provincial  Act  in  the  case  of 
a  proprietor  of  marsh  lands  aggrieved  by  any  proceedings  of 
conmnissi oners  appointed  under  the  same  Act  to  levy  rates 
for  the  removal  of  the  proceedings  into  the  Supreme  Court 
bv  certiorari. 

Section  2  of  the  statute  enacts  that  no  such  writ  shall  be 
granted  except  within  6  calendar  months  after  such  proceed- 
ings or  notice  thereof  to  the  proprietor. 

Notice  of  motion  for  a  writ  of  certiorari  was  given  on  the 
8th  September,  1904,  returnable  16th  September,  1904.  both 
of  which  (lavs  were  within  the  six  months  mentioned  in  the 
statute,  which  expired  on  the  30th  September. 
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By  enlargement,  the  motion  was  not  heard  till  the  30th 
September,  .reasons  for  the  order  are  dated  20th  October,  and 
an  order  was  made  on  the  11th  November  for  the  issue  of  a 
writ  of  certiorari  to  remove  a  record  of  the  rate  into  the 
Supreme  Court  of  Nova  Scotia. 

On  appeal  the  order  for  certiorari  was  rescinded  and  the 
rate  was  sustained  in  this  Court. 

This  decision  was  taken  by  appeal  to  the  Supreme  Court 
of  Canada,  and  there  for  the  first  time  in  the  case,  objection 
was  made  that  the  Court  had  no  jurisdiction  to  make  the 
order  for  certiorari,  inasmuch  as  the  six  months  mentioned 
in  the  statute  had  expired  before  the  order  was  made  for  cer- 
tiorari, even  though  the  order  had  been  applied  for  and  was 
made  returnable  within  the  six  months.  It  was  held  that 
inasmuch  as  the  time  fixed  by  statute  within  which  the  cer- 
tiorari could  be  granted  had  elapsed  while  the  case  was  under 
consideration  of  the  Court,  this  was  fatal  to  plaintiff,  as  the 
order  could  not  be  dated  from  the  time  of  the  return.  On 
that  ground  alone  the  applicant  lost  the  fruits  of  the  deci- 
sion below  in  his  favour,  and  the  appeal  was  dismissed  with 
costs. 

The  maxim  referred  to,  it  was  taken  for  granted  in  the 
Court  below,  was  applicable,  and  no  question  was  raised  on 
the  appeal  in  our  Court,  nor  until  after  the  appeal  to  the 
Supreme  Court  of  Canada.  It  seems  to  have  been  lost  sight 
of  that  this  maxim  is  inapplicable  where  the  statutory  time 
is  clearly  fixed. 

In  deciding  the  case  Girouard,  J.,  expressed  his  dissent 
and  cited  in  vain  four  cases  decided  by  the  Supreme  Court 
of  Canada,  including  the  St.  James  and  other  election  cases, 
to  support  his  view.  He  also  relied  on  one  English  case, 
Eegina  v.  Justices  of  the  County  of  London,  [1893]  2  Q.  B. 
476. 

There  is  no  uncertain  sound  about  the  views  of  the  ma- 
jority, and  it  cannot  be  denied  that  what  is  said  by  the  learned 
Chief  Justice,  and  Davies,  and  Idington,  JJ.,  with  whom 
Maclennon,  J.,  concurred,  is  very  applicable  to  the  case  now 
under  consideration.  Mr.  Justice  Idington  says :  "  Whether 
all  this  and  more  that  was  done  mav  amount  in  law  to  such 
acquiescence  on  the  part  of  appellants  as  to  be  an  answer  to 
them,  I  need  not  enquire  or  say  here.     It  ?eoms  to  mo  a  very 
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complete  answer.  .  .  .  So  if  an  Act  provides  that  con- 
victions shall  be  made  within  a  certain  period  after  the  com- 
mission of  the  offence,  a  conviction  made  after  the  lapse  of 
that  period  would  be  bad,  although  the  prosecution  had  been 
begun  within  the  time  limited,  and  the  case  had  been  ad- 
journed to  a  day  beyond  it,  with  the  consent  or  even  at  the 
instance  of  the  defendant.  So  when  an  Act  gives  to  persons 
aggrieved  by  an  order  of  justices  a  certain  period  after  the 
rtiaking  of  the  order  for  appealing  to  the  quarter  sessions,  it 
has  been  held  that  the  time  runs  from  the  day  on  which  the 
order  was  verbally  pronounced,  not  from  the  day  of  its  ser- 
vice on  the  aggrieved  person." 

As  to  the  question  whether  the  section  of  the  Act  pro- 
hibiting the  granting  a  writ  after  the  expiration  of  six 
months  applied,  Davies,  J.,  says :  "  Whether  the  legislature 
intends  a  provision  of  a  statute  to  be  imperative  or  directory 
must  depend  in  each  case  upon  the  language  used  and  upon 
the  scope  and  object  of  the  statute." 

The  decisions  therefore  on  other  Acts  (including  unques- 
tionably the  decisions  of  the  Supreme  Court  of  Canada  re- 
ferred to  by  Mr.  Justice  Girouard)  to  which  attention  had 
been  called,  "furnish  us,"  says  this  learned  Judge,  "with 
little  if  any  assistance,  and  do  not  affect  the  decision  which 
I  have  reached."  He  adds  respecting  Begina  v.  Justices  of 
the  County  of  London :  "  This  case  is  perhaps  the  strongest 
in  respondent's  favour.  But  as  observed  by  Kay,  L.J.,  at  p. 
496,  the  section  "  of  the  Act  there  under  consideration  only 
incidentally  mentioned  the  day  before  which  all  appeals 
should  be  determined.  There  is  no  express  enactment  that 
all  appeals  should  be  determined  before  that  day,  nor  that  any 
appeal  not  then  determined  shall  not  be  determined  at  all." 

The  learned  Chief  Justice  said:  "I  would  not  dissent 
from  the  proposition  that  after  the  six  months  the  jurisdic- 
tion was  gone,  and  that  the  Judge  in  this  case  was  functus 
officio  if  the  demand  for  a  certiorari  had  not  been  based  upon 
the  want  of  jurisdiction  in  the  commissioner.  ...  I 
would  also  assent  to  the  proposition  that  the  maxim  actus 
curiae  neminem  gravabit  cannot  be  applied  so  as  to  confer 
jurisdiction  that  has  been  expressly  taken  away  by  statute: 
Cumber  v.  Wane,  1  Sm.  L.  C,  11th  ed.,  p.  338.  I  also  agree 
that  where  the  time  has  expired  a  Court  cannot  give  itself 
jurisdiction  in  opposition  to  the  law.     ...    It  is  with 
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great  hesitation  that  I  would,  on  a  statute  of  this  nature, 
interfere  with  the  conclusion  of  the  provincial  Court." 

In  Begina  v.  Justices  of  the  County  of  London,  desig- 
nated as  "the  strongest  case  in  respondent's  favour,"  the 
time  limited  by  the  Act  for  hearing  appeals  having  ex- 
pired, the  question  arose  whether  an  appeal  against  a  rate  could 
be  heard  by  the  justices  of  the  County  of  London  in  sessions. 
There  was  an  Act  which  it  was  contended  required  all  such 
appeals  to  be  heard  by  that  tribunal  to  be  disposed  of  before 
31st  March.  Owing  to  pressure  of  business  this  appeal  was 
not  disposed  of  at  this  date,  and  a  writ  of  prohibition  was 
refused  to  prevent  the  sessions  from  proceeding  after  that 
date.  The  contention  was  that  the  jurisdiction  of  the  ses- 
sions was  at  an  end.  The  words  of  the  section  of  the  Act 
which,  according  to  Lord  Esher,  the  Appeal  Court  had  to  deal 
with  were :  "  The  justices  may  hold  the  assessment  sessions 
at  any  time  after  the  1st  February.  .  .  .  which  will  en- 
able them  to  determine  all  appeals  .  .  .  before  the  en- 
suing 31st  March." 

The  Divisional  Court  had  prohibited  the  sessions  from 
proceeding  in  the  matter,  which  would  have  deprived  the 
parties  taxed  of  the  right  of  appeal,  on  the  ground  that  the 
Act  was  imperative  and  not  directory.  This  decision  was 
reversed,  Kay,  L. J.,  saying :  "  The  more  reasonable  construc- 
tion is  to  hold  that  the  terms  of  s.  42,  sub-s.  13,  are  only 
directory."  He  said  of  the  sub-section  that  "it  only  inci- 
dentally mentions  the  day  before  which  all  appeals  shall  be 
determined.  There  is  no  express  enactment  that  all  appeals 
shall  be  determined  before  that  day,  nor  that  any  appeal  not 
then  determined  shall  not  be  determined  at  all." 

If  that  is  the  strongest  English  case  on  the  subject  (and  I 
can  find  none  stronger  to  support  the  further  proceeding  with 
the  election  petition  before  us,  the  trial  of  which  the  Act 
requires  to  be  commenced  within  six  months),  it  cannot  be 
said  that  respondent  has  much  difficulty  to  meet  from  Eng- 
lish authority. 

The  Act  does  not  require  the  trial  absolutely  to  be  com- 
menced within  six  months,  but  with  specified  exceptions  it  is 
to  be  commenced  within  six  months.  How  can  we  add  to 
these  exceptions? 

From  what  is  said  by  Lord  Esher,  and  Bowen,  and  Kay, 
L.JJ.,  I  can  imagine  how  they  would  deal  with  an  Act  of 
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this  kind.  They  would,  I  think,  not  expect  to  find  their 
language  used  in  support  of  the  petitioner  in  this  case  if 
they  had  before  them  the  Act  under  discussion. 

In  the  case  referred  to,  the  section  relied  on  to  defeat  the 
appeal  was  not  dealing  directly  with  the  rate,  but  with  the 
procedure  of  the  Court.  There  was  no  express  direction  as 
in  the  election  Act  that  appeals  should  be  determined  before 
a  fixed  time,  but  a  provision  enabling  the  sessions  to  deter- 
mine them  within  a  fixed  date.  It  is  argued,  however,  that 
the  St.  James  Case  by  parity  of  principle  shews  that  the  order 
in  this  case  of  20th  May  extending  the  time  can  be  sup- 
ported. In  this  case  cited  as  authority,  the  question  was 
whether  an  order  adjourning  the  trial  to  the  30th  juridical 
day  after  judgment  in  appeal  came  within  any  of  the  excep- 
tions to  the  provision  in  the  Act  requiring  the  trial  to  be 
commenced  within  six  months.  It  was  contended  by  respon- 
dent that  the  order  was  void  because  it  was  neither  (a)  de- 
laying the  trial  under  s.  50,  nor  (b)  fixing  the  day  of  trial, 
nor  (c)  a  delay  of  the  proceedings.  The  Court  contented 
itself  with  an  expression  of  opinion  merely  that  the  order 
must  be  embraced  either  under  one  or  other  of  these  heads, 
without  selecting  under  which  provision  of  the  statute  the 
time  limit  could  be  treated  as  enlarged. 

No  one  has  indicated  how  this  case  has  any  application  to 
the  present,  as  in  that  case  it  was  clearly  held  that  an  order 
was  made  within  six  months  extending  the  time  beyond  the 
period  at  which  it  was  claimed  the  petition  lapsed. 

An  order  made  after  the  six  months  extending  the  time 
for  trial  is  invalid :  Glengarry  Case,  14  S.  C.  R.  434.  This 
shews  that    the    six  months'  limit  is  imperative    and    not 

directory. 

« 

I  think,  therefore,  that  all  contentions,  however  expressed, 
that  the  time  limit  was  not  running  against  petitioner  are  in 
conflict  with  the  decision  of  the  Supreme  Court  in  Dominion 
Cotton  Mills  v.  Smith,  and  that  the  maxim  relied  on  is  not 
applicable  where  a  statutory  limit  is  unmistakably  fixed. 

"Where  the  act  required  by  the  statute  is  a  condition 
precedent  to  the  jurisdiction,  compliance  cannot  be  dispensed 
with,  and  if  it  be  impossible  the  jurisdiction  fails.  It  would 
not  be  competent  to  a  Court  to  dispense  with  what  the  Legis- 
lature has  made  the  indispensable  foundation  of  its  jurisdic- 
tion :"    Maxwell  on  Statutes,  4th  ed.,  pp.  579,  580.     See  also 
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Tennant  v.  Rawlings,  4  C.  P.  D.  133,  which  decides  that  the 
Court  cannot  extend  a  time  limited  by  statute,  even  although 
the  affidavits  disclose  that  the  moving  party  was  prevented 
by  the  act  of  the  Court  from  moving  earlier.  This  case  ap- 
pears to  be  precisely  in  point.  Older  English  cases  are  cited 
also  in  Maxwell,  at  p.  580. 

The  Laprairie  Case,  cited  for  petitioner,  20  S.  C.  R.  185, 
has  no  application  because  here,  as  in  the  St.  James  Case,  it 
was  held  that  an  order  was  made  within  the  six  months  ex- 
tending the  time  for  trial,  as  in  the  former  case. 

This  question  has  beop  settled  by  our  own  Court,  which 
held  that  the  provisions  of  s.  32  as  to  trial  of  an  election 
petition  within  six  months  are  imperative  and  go  to  the  jur- 
isdiction of  the  Court,  and  not  what  some  great  Judges  have 
called  directory.  In  a  number  of  petitions,  although  an  ad- 
mitted agreement  had  been  made  by  the  solicitors  that  the 
time  should  be  extended,  the  Court  ordered  them  all  to  be 
dismissed  because  they  had  not  been  brought  on  within  six 
months.  How  are  we  to  explain  this  interpretation  of  our 
Court  of  the  very  statute  now  before  us  for  interpretation. 
See  especially  the  forcible  language  of  'Mr.  Justice  Town- 
shend  and  the  cases  cited  by  him  at  pp.  7  and  9  in  McDonald 
v.  Cameron,  and  Day  v.  Mills,  27  N.  S.  Rep.  1,  and  also  the 
judgment  of  Mr.  Justice  Meagher  and  cases  therein  cited  in 
McGillivray  v.  Thompson,  27  N.  S.  Rep.  11,  at  pp.  14  and 
15. 

See  also  Canada  Mutual  Loan  Co.  v.  Lee,  34  S.  C.  R. 
226,  per  Strong,  J. 

It  seems  clear  that  when  the  Trecothic  Marsh  Case  was 
before  the  Supreme  Court  of  Canada,  if  what  are  now  urged 
as  earlier  decisions  of  that  Court  against  counting  the  time 
occupied  by  the  Court  in  deciding  were  intended  to  have  the 
effect  contended  for,  the  members  forming  the  majority  would 
have  decided  with  Girouard,  J.,  or  at  any  rate  would  have 
made  some  mention  of  these  cases,  which,  I  have  pointed 
out,  are  entirely  inapplicable.  The  truth  is  that  our  refusal 
to  apply  the  latest  decision  in  favour  of  the  respondent  with- 
out some  sort  of  reason,  discloses  an  attempt  to  draw  a  dis- 
tinction which  I  confess  I  cannot  follow,  and  must  have  a 
tendency  to  cast  a  doubt  on  the  soundness  of  the  recent 
utterance  of  the  Appeal  Court  on  this  question. 
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I  cannot  understand,  with  deference,  the  distinction, 
though  I  could  understand  an  avowal  that  though  the  reason- 
ing failed  to  convince,  the  authority  was  binding.  The  case, 
I  must  say  after  a  careful  examination,  is  entirely  consistent 
with  English  law  and  well  decided. 

To  recapitulate : — 1st,  where  by  an  order  of  this  Court  a 
suit  or  petition  is  dismissed,  and  that  order  has  been  ap- 
pealed by  the  removal  of  the  record  in  accordance  with  a 
statute,  this  Court  is  functus,  and  no  valid  order  can  be 
made. 

2nd,  where  a  statute  dealing  with  the  subject  matter  of 
the  suit  fixes  a  time  within  which  the  trial  must  be  com- 
menced, and  the  delay  during  which  an  appeal  is  pending 
in  the  Court  above  is  not  by  statute  among  the  exceptions  al- 
lowed, the  time  cannot  be  computed  in  favour  of  appellant 
as  "  an  act  of  the  Court." 

Longley,  J.,  concurred  for  reasons  stated. 


NOVA  SCOTIA. 

Russell,  J.  July  6th,  1906. 

TOWN  OP  DARTMOUTH  v.  DARTMOUTH  ROLLING 

MILLS  COMPANY. 

License — Building  Sewers  in  Licensor  s  Property — Revoca- 
tion of  License — Licensee  not  Entitled  to  set  up  Powers 
of  Expropriation  not  Originally  Acted  on. 

Action  for  an  injunction  to  restrain  the  defendant  com- 
pany from  cutting  and  obstructing  sewers  in  the  town  of 
Dartmouth.  The  sewers  in  question  were  on  defendants* 
property,  having  been  placed  there  under  license  given  by 
defendants'  predecessors  in  title. 

H.  Mellish,  K.C.,  and  H.  Mclnnes,  for  plaintiff. 

W.  B.  A.  Ritchie,  K.C.,  and  J.  Notting,  for  defendants. 

Russell,  J.: — When  the  sewerage  system  for  the  town 
was  established  under  the  Act  of  1891,  c.  66,  the  Commission 
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appointed  to  attend  to  the  business  made  an  arrangement 
with  the  Nova  Scotia  Building  Society  to  lay  pipes  under 
their  land  at  the  foot  of  Wentworth  street  and  Dundas  street, 
and  along  the  tow-path  between  those  streets,  and  to  discharge 
sewage  into  the  Dartmouth  Cove  from  the  sewerage  system 
of  the  town.  I  take  it  as  proved  that  the  agreement  between 
the  parties  was  that  the  license  from  the  building  society  was 
to  be  of  the  same  nature  as  that  which  had  been  made  with 
reference  to  a  culvert  constructed  upon  the  society's  property 
before  the  introduction  of  a  general  system  of  sewerage.  Th.3 
agreement  as  to  this  is  in  writing,  and  by  that  writing  the 
town  acknowledges  that  the  culvert  is  constructed  and  used 
under  a  revocable  license  from  the  said  society,  and  that  the 
town  of  Dartmouth  will  not  by  virtue  of  such  user  claim  a 
prescriptive  right  to  have  the  continued  use  of  the  same.  The 
arrangement,  as  to  the  pipes  in  connection  with  the  sewerage 
system,  was  never  put  in  writing,  the  matter  having  been 
allowed  by  both  parties  to  drift  along  without  the  execution 
of  a  formal  agreement.  After  the  property  was  sold  to  the 
defendant  company,  the  matter  was  taken  up  by  the  com- 
pany with  a  view  to  the  execution  of  a  formal  acknowledg- 
ment in  the  terms  agreed  upon  between  the  building  society 
and  the  Dartmouth  Water  Commission,  the  latter  body  hav- 
ing in  the  meantime  been  abolished  and  its  duties  and  func- 
tions taken  over  by  the  town  council.  A  correspondence 
ensued  between  the  solicitor  of  the  company  and  the  town, 
or  rather  a  series  of  letters  was  written  by  the  company's 
solicitor,  none  of  which  seems  to  have  been  replied  to  by  the 
town  with  the  exception  of  one  or  possibly  two,  the  receipt  of 
which  was  formally  acknowledged,  but  which  received  no 
further  attention,  so  far  as  the  company  was  apprised  there- 
of. At  last  in  April,  1906,  the  solicitor  of  the  company 
notified'  the  town  council  that  the  license  was  revoked,  and 
that  the  town  must  within  thirty  days  remove  the  pipe  lines 
laid  upon  the  property  by  the  company,  adding :  €€  if  for  any 
reason  the  time  limited  for  the  removal  of  the  pipes  is  not 
sufficient,  please  notify  us  as  to  any  further  time  required, 
and  we  will  endeavour  if  possible  to  comply  with  your  wishes/' 
No  notice  was  taken  by  the  town  of  this  letter,  or  at  all  events 
nothing  was  done  about  the  matter,  and  on  the  23rd  or  24th 
of  May,  the  defendant  company  dug  down  and  blocked  up 
the  pipes,  or  cut  them  and  stopped  them  up,  preventing  the 
further  discharge  of  sewage  through  them  across  the  com- 
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pany's  land.  The  present  action  is,  according  to  the  indorse- 
ment on  the  writ  of  summons,  for  an  injunction  "  restraining 
the  defendants,  their  workmen  and  servants  from  cutting  the 
sewers  in  the  town  of  Dartmouth,  or  obstructing  the  sewers 
or  any  of  them/' 

The  plaintiffs  are  obliged  to  concede  that  the  sewers  are 
on  the  property  of  the  defendants,  and  it  is  proved  that  they 
put  them  there,  not  under  or  by  virtue  of  the  powers  con- 
ferred upon  them  by  the  Water  and  Sewerage  Act,  but  under 
a  revocable  license  granted  by  the  building  society,  the  pre- 
decessors in  title  of  the  present  defendants.  I  think  it  Is 
clear  that  having  gone  in  under  a  license  they  cannot  sayi 
that  they  are  there  by  virtue  of  the  authority  conferred  by 
the  statute.  If  the  water  commission  or  the  town  had  en- 
tered upon  the  defendants'  property  without  any  license 
under  the  powers  conferred  by  the  statute  the  defendants,  or 
Tather  their  predecessors  in  title,  would  have  had  a  right  to 
claim  compensation  under  the  statute  subject  to  a  time  limit 
of  three  years,  which  has  long  since  expired. 

It  is  argued  that  the  effect  .of  the  agreement  under  which 
the  authorities  entered  upon  the  land  was  merely  to  waive 
compensation,  and  that  the  proper  course  for  the  defendants 
to  have  adopted,  if  they  wished  to  revoke  the  license,  was  to 
notify  the  town  to  that  effect  and  claim  compensation.^  I 
think  this  contention  is  untenable.  I  do  not  see  how  it  could 
be  ascertained  according  to  this  theory  at  what  point  of  time 
the  right  to  compensation  would  arise,  or  that  any  right  td 
compensation  would  ever  necessarily  arise  under  such  circum- 
stances. Suppose  a  notification  sent  that  the  license  is  revoked, 
and  no  further  step  taken  by  the  defendants.  Non  constat  that 
the  town  might  not  rather  seek  some  other  outlet  for  its 
sewers  than  pay  compensation  for  this  particular  outlet.  The 
mere  fact  of  leaving  the  pipes  there  would  not  be  conclusive. 
The  town  might  say  that  it  left  them  there  because  it  was 
cheaper  to  leave  them  than  to  remove  them.  Unless  the  town 
chose  to  take  some  definite  action  expressly  adopting  the 
eewers  on  the  def endants*  property  on  the  new  footing  estab- 
lished by  the  revocation  of  the  license,  it  is  not  clear  to  my 
mind  that  there  would  ever  arise  any  right  on  the  part  of 
the  defendants  to  any  compensation  under  the  Act.  The 
town  could  simply  "  sit  tight,"  as  it  seems  to  have  been  doing 
for  the  past  year  or  more,  say  nothing  and  do  nothing,  and 
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under  this  theory  of  the  matter  the  defendants  could  do  noth- 
ing to  abate  the  nuisance.  They1  might,  perhaps,  sue  for 
damages,  but  I  do  not  see  how  they  could  claim  compensation 
under  the  Act. 

I  think  that  having  gone  in  under  a  revocable  license,  if 
the  town  proposed  to  stay  in  under  the  powers  conferred  by 
the  Act,  the  least  it  was  obliged  to  do  was  to  say  that  it  was 
claiming  thenceforward  under  the  Act,  and  not  leave  the  de- 
fendants to  conjecture  whether  it  was  claiming  under  the  Act 
subject  to  a  liability  for  compensation,  or  under  some  higher 
title  and  independently  of  that  obligation.  It  is  quite  true 
that  if  the  town  had  never  gone  there  under  a  license  it  could 
have  entered  without  permission  and  without  notification. 
The  entry  itself  would  in  that  case  have  been  a  sufficient  noti- 
fication, and  all  the  notification  that  the  law  provides  for. 
But  I  think  the  case  is  altogether  different  when  it  has  been 
in  occupation  under  a  license.  The  case  cited  by  Mr.  Ritchie, 
Johnson  v.  Boytup,  3  A.  &  E.  188,  seems  analogous,  in  which 
it  was  held  that  a  person  who  obtained  the  keys  of  a  house  and 
entered  as  a  licensee,  could  not  after  obtaining  possession  in 
this  way  set  up  a  title  and  remain  in  thereunder,  but  was 
bound  to  deliver  up  the  premises  before  proceeding  to  con- 
test the  title.  The  requirement  as  to  delivery  of  the  pro- 
perty would  not,  of  course,  be  applicable  in  this  case,  but 
surely  there  must  ta  some  definite  notification  to  the  owners 
that  the  town  is  claiming  under  its  statutory  powers,  so  as  to 
fix  the  time  from  which  the  period  will  run,  within  which 
the  owners  can  claim  compensation  under  the  Act. 

The  permission  given  with  regard  to  the  Maple  Street 
extension,  to  which  reference  was  made  in  the  argument,  was 
expressly  conditioned  on  the  execution  of  an  agreement  ac- 
knowledging the  revocable  nature  of  the  permission,  and  this 
circumstance  prevents  the  application  of  the  principle  ex- 
pounded in  Eamsden  v.  Dyson,  L.  B.  1  H.  L.  129,  and  the 
cases  of  that  class.  In  fact  the  actual  decision  in  Eamsden 
v.  Dyson  is  an  authority  in  the  defendants'  favour,  although 
it  establishes  the  principle  on  which  the  plaintiffs  rely,  and 
on  which  they  could  safely  rely,  were  it  not  that  they  accepted 
with  their  eyes  open  a  license  which  was  revocable  in  its 
nature. 

The  action  will  be  dismissed. 
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NOVA  SCOTIA. 

Russell,  J.  July  6th,  1906. 

TOWNSHEND  v.  BECKWITH. 

Pleading — Striking  out  Plea  as  False — Action  for  Damages 
for  Illegal  Destruction  of  Liquor — Plea  Denying  Title 
and  Value. 

The  defendants,  justices  of  the  peace  for  the  county  of 
Kings,  were  sued  in  trespass  for  making  an  illegal  search 
warrant  and  order  for  the  destruction  of  liquor  under  which 
$4,167.45  worth  of  liquors  belonging  to  the  plaintiff  were 
taken  and  destroyed.  The  defendants  among  other  pleas 
alleged1  that  the  said  goods  and  chattels  were  not,  nor  were 
any  of  them,  the  property  of  the  plaintiff,  nor  were  they  of 
the  value  of  $4,167.45,  or  of  any  value  whatever. 

Application  was  made  to  Russell,  J.,  in  Chambers,  to 
strike  out  this  paragraph  of  the  defence  on  the  ground  that 
it  was  false,  frivolous  and  vexatious.  The  plaintiff  and  the 
merchant  from  whom  he  bought  the  liquors  positively  swore 
to  the  plaintiff's  title  in  the  goods  and  to  their  value  as 
claimed. 

Defendants  relied'  upon  an  affidavit  made  by  the  plaintiff 
in  reply  on  his  application  for  a  certiorari  in  which  the  plain- 
tiff stated :  "  The  said  liquor  which  was  the  subject  of  the 
said  seizure  and  order  for  destruction,  was  shipped  to  me 
from  the  city  of  Halifax  by  a  wholesale  dealer  there  for  the 
purpose  of  being  transferred  to  the  military  canteen  at  Alder- 
shot,  in  the  county  of  Kings,  where  a  yearly  military  drill  is 
held  in.  the  month  of  September,  but  the  said  liquor  arrived 
too  late  for  the  said  purpose,  and  a  large  part  of  it  was  in- 
tended to  be  reshipped  back  to  Halifax,  and  I  was  arranging 
with  the  shipper  in  Halifax  for  said  return  when  the  whole 
of  said  liquor  was  taken  and  destroyed  as  aforesaid." 

Plaintiff  in  his  affidavit  in  main  for  the  certiorari  posi- 
tively swore  that  the  liquors  belonged  to  him. 

On  this  motion  the  defendants  produced  the  affidavit  of 
one  Cox,  who  swore  to  information  received  by  him  from  a 
dealer  in  liquors  that  the  value  of  the  liquors  was  $2,008.50. 

H.  A.  Lovett,  and  J.  J.  Power,  for  plaintiff. 

\V.  E.  Roscoe,  K.C.,  for  defendants. 
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Russell,  J. : — I  do  not  think  that  the  paragraph  attacked 
is  frivolous,  and  I  have  some  doubt  whether  it  is  wholly  false. 
I  think  it  is  meant  in  good  faith  to  raise  an  issue,  on  which 
the  defendant  believes  he  can  prove  his  own  view  to  be  cor- 
lect.  The  affidavit  of  the  plaintiff  on  the  certiorari  motion 
may  have  been  meant  merely  to  deny  that  he  was  keeping  the 
liquor  referred  to  for  sale  at  his  hotel,  but  it  is  susceptible 
of  the  construction  that  he  meant  to  deny  the  ownership,  and 
that  is  the  meaning  which  it  conveyed  to  me  at  a  first  im- 
pression. In  matters  of  that  kind,  first  impressions  are  the 
most  likely  to  be  correct  if  all  the  material  parts  are  present. 
Closer  reading  confirms  the  impression  first  created.  Of 
course,  it  is  open  to  the  defendant  to  say  that  he  did  not  by 
this  affidavit  mean  to  deny  ownership,  and  that  is  matter  for 
cross-examination,  and  for  the  verdict  of  8  jury.  Denial  of 
ownership  may  be  no  defence  to  the  action,  but  it  is  an 
element  in  the  case  and  I  cannot  set  aside  the  plea  as  false. 
The  value  also  is  attacked  by  substantial  evidence,  and  al- 
though the  paragraph  may  not  be  wholly  true  or  technically 
accurate,  neither  is  it  wholly  false  or  partially  defective. 

The  application  must  be  refused. 


NOVA  SCOTIA. 

Russell,  J.  July  3rd,  1906. 

In  re  PORT  HOOD  COAL  COMPANY. 

Company — Winding-up  —  Confirmation   of  Scheme   of  Re- 
arrangement—Opposition  by  Shareholders. 

Motion  to  confirm  a  scheme  of  arrangement  and  recon- 
struction made  between  creditors  and  bondholders  of  the 
company  under  the  Winding-up  Act,  before  Russell,  J.,  at 
Chambers. 

James  Terrell,  for  the  liquidator,  and  for  the  plaintiff  in 
a  bondholder's  action. 

W.  B.  Ross,  K.C.,  for  the  company. 

H.  A.  Lovett,  for  the  trustee  for  bondholders. 

H.  Mclnnes,  and  J.  B.  Kenny,  for  preferred  shareholders, 
and  bondholders  opposing  the  application. 

W.  P.  O'Connor,  and  P.  H.  Bell,  for  bondholders  support- 
ing the  application. 

J.  J.  Ritchie,  K.C.,  for  a  creditor. 
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Kussell,  J. : — The  only  serious  objection  to  the  proposed 
scheme  of  arrangement  and  reconstruction  comes  from  the 
preferred  shareholders.  I  think  it  is  a  sufficient  answer  to 
their  objections  that  they  were  all  notified  of  the  meeting  at 
which  the  proposed  arrangement  was  to  be  considered,  and 
that  the  scheme  was  unanimously  approved  by  those  who  at- 
tended. But  even  if  this  were  not  so,  I  should  hesitate  to 
withhold  approval  of  a  scheme  which  has  been  adopted  by 
the  requisite  majorities  of  the  bondholders  and  contributories, 
assuming  that  the  latter  have  anything  to  say  about  the  mat- 
ter, which  is  disputed  by  the  proponents  of  the  scheme.  I 
do  not  see  how  I  could  effectively  modify  it  if  I  considered 
it  unfair  to  the  preferred  shareholders,  who  are  complaining, 
and  if  I  should  disallow  it,  I  might  take  away  from  these 
very  objectors  as  well  as  others  who  are  most  anxious  to  have 
the  scheme  approved,  their  only  hope  of  saving  something 
from  the  wreck.  A  modification  has  been  suggested  to  make 
the  terms  of  the  scheme  more  clear  and  satisfactory.  This, 
if  assented  to  under  clause  (m)  of  the  proposed  arrangement, 
will  be  adopted.     Otherwise  the  scheme  is  approved. 


the; 
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Vol.  I.  TORONTO,  AUGUST  15,  1906.  No.  6 

NEW  BRUNSWICK 

Barker,  J.  July  13th,  1906. 

IN  BE  LAWTON. 

Infcmt — -Guardian — Absence  from  Jurisdiction — Substitution 

of  New  Guardian. 

Application  for  appointment  of  guardian  of  an  infant. 

J.  Ray  Campbell,  for  the  application. 

• 

Barker,  J.: — The  late  Charles  Lawton  devised  all  his 
property  to  his  executors,  upon  trust  to  pay  from  time  to  time 
so  much  of  the  income  of  his  estate  as  they,  in  their  discre- 
tion, should  see  fit,  toward  the  support,  maintenance  and 
education  of  the  children  of  his  nephews,  James  Clark  Law- 
ton  and  Charles  Abbott  Lawton,  until  they  should  respec- 
tively arrive  at  the  age  of  twenty-one  years.  This  applica- 
tion is  made  on  behalf  of  the  infant  children  of  James  Clark 
Lawton-  On  the  14th  April,  1899,  this  Court  made  an  order 
appointing  the  said  James  Clark  Lawton  guardian  of  the 
persons  of  his  infant  children,  to  whom  should  be  paid  by  the 
executors  of  Charles  Lawton  this  six  hundred  dollars  a  year, 
which  they  at  that  time  fixed  as  an  appropriate  amount  to  be 
annually  paid  for  the  support,  maintenance  and  education  of 
the  infants.  James  Clark  Lawton  and  the  infant  children 
(of  whom  thei*e  are  now  four,  one  having  been  born  since  the 
previous  application)  by  their  mother  acting  as  their  next 
friend,  now  ask  that  James  Clark  Lawton  be  removed  from 
the  position  of  guardian,  and  that  his  wife  Elizabeth  Alice 
Lawton  and  J.  Fraser  Gregory  be  appointed  guardians  in  his 
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place.  The  ground  upon  which  the  removal  is  asked,  is  that 
Lawton  has  removed  from  the  city  of  St.  John  and  become  a 
resident  of  the  United  States  without  the  jurisdiction  of  this 
Court.  The  children  are  now  living  with  their  mother  in  St. 
John,  and  are  under  her  care.  Under  these  circumstances,  I 
think  the  order  asked  for  should  be  made :  In  re  Kaye,  L.  R. 
1  Ch.  387;  In  re  Lofthouse,  29  Ch.  D.  921.  The  infante' 
mother  and  Mr.  Gregory  will,  therefore,  be  appointed  guar- 
dians of  the  infants'  persons.  James  Clark  Lawton  will  be 
removed,  and  in  future  the  $600  a  year,  or  such  other  sum  as 
the  trustees  may  in  their  discretion  fix,  shall  be  paid  by  them 
to  Mrs.  Lawton  and  Mr.  Gregory  for  the  support  and  main- 
tenance, and  education  of  the  infants.  The  costs  will  be  paid 
by  the  trustees  and  charged  to  the  distributive  share  of  the 
infants  in  Charles  Lawton's  estate. 


NOVA   SCOTIA. 

Full  Court.  April  1st,  1906. 

REX  v.  McLEOD. 

Criminal  Law — Theft — Summary  Trial  —  Plea  of  QuiUy — 
Reducing  Charge  to  Writing — Warning  to  Prisoner — Form 
of  Conviction — Surplusage. 

Application  in  the  nature  of  a  habeas  corpus  for  the  dis- 
charge of  defendant,  who  had  been  sentenced  to  a  term  of 
imprisonment  in  the  penitentiary  for  stealing  a  number  of 
amalgam  plates,  the  property  of  the  Waverley  Gold  Mining 
Company,  argued  before  Weatherbe,  C.J.,  Townshend, 
Graham,  Russell,  and  Longley,  JJ. 

J.  J.  Power,  for  the  prisoner. 

The  Attorney-General  (Drysdale,  K.C.)  and  A.  G.  Mor- 
rison, for  the  Crown. 

Graham,  E.J. : — The  defendant  was,  for  theft,  sentenced 
to  the  penitentiary  at  Dorchester  by  the  stipendiary  magis- 
trate of  the  city  of  Halifax. 

This  is  an  application  in  the  nature  of  a  habeas  corpus, 
the  prisoner  still  being  within  the  limits  of  the  province. 
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A  warrant  of  commitment  has  been  returned,  and  the 
conviction  has  been  brought  up  at  the  instance  of  the  Attor- 
ney-General by  appropriate  proceedings.  By  s.  539  of  the 
Criminal  Code,  it  is  provided  that  every  court  of  general  or 
quarter  sessions  of  the  peace  has  power  to  try  any  indictable 
offence  under  certain  sections  in  parts  4,  7,  8,  9,  18,  21,  23, 
29,  40,  and  corrupt  practices  under  the  Elections  Act.  They 
are  mainly  treason,  etc.,  seditious  offences,  etc.,  piracy,  judi- 
cial corruption,  etc.,  murder,  etc.,  rape,  etc.,  libel  and  com- 
binations in  restraint  of  trade. 

This  court  of  the  general  sessions  of  the  peace  in  On- 
tario thus  has  jurisdiction  in  respect  to  most  of  the  ordinary 
crimes  mentioned  in  the  Code;  receiving  stolen  goods  under 
part  25,  all  kinds  of  thefts,  from  ss.  319  to  357;  obtaining 
property  by  false  pretences,  ss.  358-363;  fraud,  ss.  364-396; 
robbery,  burglary,  forgery,  and  so  on. 

By  s.  785,  it  is  provided  that  if  any  person  is  charged  in 
the  province  of  Ontario,  before  a  police  magistrate,  or  before 
a  stipendiary  magistrate,  in  any  county  .  .  .  with  having 
committed  any  offence,  for  which  he  may  be  tried  at  a  court 
of  general  sessions  of  the  peace  .  .  .  such  person  may, 
with  his  own  consent,  be  tried  before  such  magistrate,  and 
may,  if  found  guilty,  be  sentenced  ...  to  the  same 
punishment  as  he  would  have  been  liable  to  if  he  had  been 
tried  before  the  court  of  general  sessions  of  the  peace. 

2.  This  section  shall  apply  also  to  police  and  stipendiary 
magistrates  of  cities  and  incorporated  towns  in  every  other 
part  of  Canada. 

Sections  787  and  788  do  not  extend  or  apply  to  cases 
tried  under  this  section,  but  where  the  magistrate  has  juris- 
diction by  virtue  of  this  section  only,  no  person  shall  be  sum- 
marily tried  thereunder  without  his  own  consent. 

So  that  it  is  to  this  provision  that  the  police  and  stipen- 
diary magistrates  of  cities  and  towns  look  for  their  jurisdic- 
tion. By  s.  783,  jurisdiction  is  conferred  on  magistrates  to 
try  in  a  summary  way  thefts,  obtaining  property  by  false  pre- 
tences, or  receiving  stolen  property,  when  the  value  of  the 
property  in  each  case  does  not  exceed  $10,  certain  aggra- 
vated assaults,  and  certain  offences  connected  with  houses  of 
ill-fame,  and  with  betting.  Sections  787  and  788  deal  with 
the  punishments  for  these  offences. 
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The  city  and  town  stipendiary  magistrates  having  the 
larger  power  conferred  under  s.  784,  viz.,  in  respect  to  these 
and  other  offences,  are  not  dependent  upon  s.  783  for  juris- 
diction. Apparently  they  may  proceed  under  s.  784  in  re- 
spect to  any  of  them  in  which  consent  is  not  necessary.  But 
s.  783  is  mainly  directed  to  conferring  jurisdiction  in  respect 
to  certain  petty  offences,  upon  magistrates  other  than  city  or 
town  police  or  stipendiary  magistrates.  By  s.  786  procedure  is 
provided  for  obtaining  consent  and  for  proceeding  in  cases 
where  consent  is  not  required  under  ss.  783,  784,  and  785, 
for  all  tribunals  acting  under  those  sections. 

Then  ss.  789  and  790  provide  for  the  special  cases  of 
thefts,  obtaining  property  by  false  pretences,  or  receiving 
stolen  property  when  the  value  of  the  property  exceeds  ten 
dollars — the  complement  of  s.  783  (a) — but  they  only  enable 
the  magistrate  to  dispose  of  the  case  where  the  defendant 
pleads  guilty.  The  magistrate  is  not  to  try  him;  and  hence 
apply  only  to  magistrates  other  than  city  or  town  stipendiary 
magistrates  who  are  not,  as  I  shall  shew,  so  restricted. 

The  stipendiary  magistrate  for  the  city  of  Halifax  who 
disposed  of  this  case  has  jurisdiction  under  s.  785,  and  pur- 
ported to  follow  the  procedure  under  s.  78(5. 

It  is  contended  that  he  should  have  proceeded  under  s. 
789,  at  least  that  his  commitment  shews  that  he  did  not  do 
so.  I  think  that  the  opinion  of  Ritchie,  J.,  in  Rex  v.  Bowes, 
C  Can.  Crim.  Cas.  2G4,  is  correct,  and  that  ss.  789  and  7M 
are  not  applicable  to  stipendiary  magistrates  for  cities  and 
towns  who  have  a  much  larger  jurisdiction,  but  are  only 
applicable  to  magistrates  enumerated  in  the  interpretation 
section  other  than  city  and  town  police  and  stipendiary 
.  magistrates.  There  could  be  no  possible  reason  for  requir- 
ing from  the  city  and  town  magistrates  the  application 
of  safeguards  in  behalf  of  a  prisoner  charged  with  theft,  or 
obtaining  property  by  false  pretences,  or  unlawfully  receiving 
stolen  property,  which  were  not  required  in  respect  to  the 
disposal  of  other  more  serious  offences,  such  as  robbery,  bur- 
glary, forgery,  and  so  on. 

Whereas  if  it  is  regarded  as  a  section  extending  the  pow- 
ers of  an  ordinary  magistrate  to  enable  him  to  dispose  of  a 
case  when  the  prisoner  wishes  to  plead  guilty,  the  necessity 
for  safeguards  for  that  tribunal,  and  in  that  kind  of  case,  are 
obvious  and  will  be  found  provided  there.     If  s.  789  applies 
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to  the  city  and  town  stipendiary  magistrates,  s.  790  being 
verbally  linked  with  it,  must  also  apply  to  them.  But  this 
would  cut  down  the  jurisdiction  already  conferred  by  s.  785, 
which  enables  them  to  try  with  consent  "  any  offence  "  which 
the  court  of  general  sessions  may  try,  inasmuch  as  under  s. 
790  the  magistrate  has  not  power  to  try  a  prisoner  at  all, 
but  only  to  dispose  of  the  case  if  he  pleads  guilty.  Why 
should  the  statute  enable  the  city  magistrate  to  try  robbery, 
burglarj%  forgery,  and  so  on,  but  prevent  him  from  trying 
theft,  obtaining  property  by  false  pretences,  and  receiving 
Ftolen  property  ?  The  earlier  history  of  these  provisions  makes 
the  point  very  plain;  s.  783  was  contained  in  32  &  33  V. 
c.  32,  s.  27 ;  s.  785  was  passed  by  38  V.  c.  47,  s.  1.  Before 
the  amendment  of  1900,  s.  785  (3),  was  passed,  a  similar 
contention  was  made,  viz.,  that  a  stipendiary,  or  police 
magistrate,  in  Ontario,  having  this  jurisdiction  was,  when  he 
tried  an  aggravated  assault,  restricted  under  s.  783  (c),  and 
6.  788  to  the  infliction  of  a  maximum  sentence  of  six  months. 

And  there  were  the  same  general  words  which  we  have  in 
s.  789 :  "  Whenever  any  person  is  charged  before  a  magistrate 
with  having  committed  an  aggravated  assault,"  etc.  But  it 
was  held  in  Regina  v.  Archibald,  4  Can.  Crim.  Cas.  159,  that 
this  tribunal  was  not  restricted  to  sentences  of  six  months, 
but  could  impose  a  sentence  as  great  as  could  be  imposed  on  a 
trial  at  the  general  sessions  of  the  peace.  Then  it  might  have 
been  contended  with  equal  force  that  the  general  words  in 
s.  785  as  to  the  punishment  would  be  controlled  by  the  special 
punishment  provided  for  an  aggravated  assault  under  ss.  783- 
788.  But  the  Court,  evidently  having  in  view  the  two  dif- 
ferent tribunals,  held  that  the  punishment  in  s.  785  was  not 
controlled  by  those  sections,  which  as  to  that  had  reference 
to  ordinary  magistrates.  I  refer  also  to  In  re  Boucher,  4 
Ont.  App.  R.  197;  Regina  v.  Conlin,  29  Ont.  R.  28.  While 
parliament,  following  that  decision,  expressly  provided  ex 
majors  cautel&  that  ss.  787  and  788  should  not  apply  to 
stipendiary  magistrates  of  cities  or  towns,  namely,  to  restrict 
their  sentences  to  the  shorter  period,  it  did  not  pass  a  similar 
provision  in  respect  to  ss.  789  and  790.  I  think  that  these 
sections  so  obviously  apply  to  the  matters  and  the  tribunal 
which  I  have  indicated  that  it  was  not  thought  necessary  to 
pass  such  a  provision. 

Another  point  was  taken  by  the  defendant's  counsel  in 
his  reply,  namely,  that  the  warrant  of  commitment  wa*s  bad 
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on  its  face  because  it  did  not  disclose  that  the  requirements 
of  the  procedure  indicated  in  8.  786  had  been  complied  with. 
First,  that  the  substance  of  the  charge  was  not  stated  to  the 
prisoner  before  the  question  was  asked  as  to  his  consent  to  be 
tried  by  him,  although  it  is  to  be  implied  from  the  language 
of  the  commitment  that  he  did  so,  and  second  that  the  charge 
was  not  read  to  the  defendant  before  he  was  asked  to  plead 
to  it.  But  I  think  it  is  not  material  to  inquire  whether  the 
warrant  of  commitment  was  defective  or  not  in  this  respect, 
because  there  is  a  good  conviction,  and  one  which  alleges  that 
the  defendant  has  been  convicted.     It  is  as  follows: 

"Be  it  remembered,  that  on  the  fourth  day  of 
January,  in  the  year  one  thousand  nine  hundred  and  six,  at 
Halifax,  in  the  county  of  Halifax,  in  the  Province  of  Nova 
Scotia,  Canada,  Frederick  McLeod  being  charged  before  me, 
the  undersigned,  George  H.  Fielding.  Esquire,  Stipendiary 
Magistrate  in  and  for  the  said  city  of  Halifax,  exercising  jur- 
isdiction under  the  provisions  of  the  Criminal  Code  of  1892 
and  amendments  thereto,  in  respect  of  the  summary  trial  of 
indictable  offences,  and  the  said  Frederick  McLeod  being 
charged  before  me  with  the  offences  herein  recited,  and  con- 
senting to  my  trying  the  charge  summarily,  for  that  he,  the 
said  Frederick  'McLeod,  did  in  the  said  city  of  Halifax,  on  or 
about  the  twenty-third  day  of  November  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  five,  unlawfully  steal 
eight  large  copper  amalgam  plates,  and  a  number  of  smaller 
copper  plates,  with  a  quantity  of  gold  amalgam  therein  of 
the  value  of  two  hundred  dollars,  or  thereabouts,  the  property 
of  the  Waverley  Mining  and  Electric  Power  Company,  a  body 
corporate,  and  the  said  charge  having  been  stated  by  me  to 
him  in  open  Court,  and  the  said  Frederick  McLeod  pleading 
guilty  to  said  charge,  is  thereupon  at  the  time  and  place  afore- 
paid  convicted  before  me  of  the  said  offence,  and  I  adjudge 
him  the  said  Frederick  McLeod  for  his  offence  to  be  im- 
prisoned in  the  penitentiary  at  Dorchester,  in  the  province  of 
New  Brunswick,  in  Canada,  for  the  period  of  three  years  from 
the  fourth  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  six. 

"Given  under  my  hand  and  seal,  the  day  and  year  first 
above  mentioned,  at  Halifax  aforesaid." 

By  s.  800  it  is  provided  as  follows :  u  No  conviction,  sen- 
tence or  preceding  under  the  provisions  of  this  part  shall  be 
quashed  for  want  of  form.     And  no  warrant  of  commitment 
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upon  a  conviction  shall  be  void  by  reason  of  any  defect  there- 
in, if  it  is  therein  alleged  that  the  offender  has  been  con- 
victed, and  there  is  a  good  and  valid  conviction  to  sustain 
the  same."  A  form  of  conviction  which  may  be  followed  has 
been  provided. 

Section  807.  "Every  conviction  .  .  .  may  be  in  the 
form  QQ.,  RR.,  or  SS.  in  schedule  one  hereto  applicable  to 
the  case,  or  to  the  like  effect,"  etc.  These  forms  are  applic- 
able to  8.  786.  Form  QQ.  must  be  applicable  to  it,  for 
s.  790  does  not  contemplate  a  trial,  and  form  RE.  is  applic- 
able to  both  sections. 

I  rely  on  the  word  "  every  "  in  s.  807.  Now,  in  this  form 
RR.,  there  is  no  recital  of  the  fact  of  stating  the  substance 
of  the  charge,  or  of  reading  the  charge  to  the  prisoner  at  any 
time;  it  is  not  required.  To  use  Lord  Kenyon's  words  in  a 
case  I  shall  cite  presently,  "  the  Act  says  that  the  conviction 
need  not  contain  it." 

The  form  used  by  the  stipendiary  magistrate  included  all 
that  is  in  the  statutory  form;  it  includes  more,  and  what  is 
unnecessary,  but  nothing  which  shews  that  the  magistrate  had 
not  jurisdiction. 

In  Begina  v.  Hogarth,  24  Ont.  R.  63,  the  Court  declined 
to  express  an  opinion  that  the  consent  of  the  defendant  to  be 
tried  summarily  not  appearing  on  the  face  of  the  conviction, 
would  of  itself  have  been  a  sufficient  ground  for  quashing  the 
conviction. 

In  Regina  v.  Barker,  3  Can.  Cr.  Cases  536,  it  was  express- 
ly decided  that  the  consent  need  not  appear  in  the  conviction. 
Regina  v.  Cockhott,  [1898]  1  Q.  B.  582,  is  distinguishable. 
There  was  no  form  of  conviction  in  the  Act  42  &  43  V.  c.  49 
(Imp.)  as  there  is  here.  It  appeared  by  the  affidavit  affirma- 
tively that  the  defendant  was  not  informed  of  his  right  to  be 
tried  by  a  jury  in  that  case.  The  affidavit  on  file  in  this  case 
of  the  prosecuting  officer,  however**  after  dealing  with  some 
details  has  the  following  paragraph :  "  I  say  that  the  said 
stipendiary  magistrate  complied  in  every  respect  with  s.  786 
of  the  Criminal  Code  on  the  trial  of  the  said  Frederick 
McLeod.'*  The  affidavit  of  the  defendant  was  directed  to 
facts  tending  to  shew  a  non-compliance  with  s.  789  of  the 
Criminal  Code,  and  has  this  general  statement  no  doubt 
framed  in  that  view :    "  The  said  warrant  correctly  sets  forth 
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the  order  of  and  all  the  proceedings  taken  to  secure  my  con- 
viction under  said  warrant."  Even  if  that  allegation  had  in 
view  the  requirements  of  s.  786,  the  deponent  would  not  be 
in  a  position  to  notice  very  closely  whether  the  magistrate  had 
complied  with  s.  786.  He  does  not  allege  that  the  substance 
of  the  charge  was  not  stated  to  him  before  he  was  asked  as 
to  his  consent  to  be  tried  before  the  stipendiary  magistrate, 
nor  that  the  charge  was  not  read  to  him  before  he  was  asked 
to  plead  to  it. 

I  would  unhesitatingly  adopt  the  prosecuting  officer's  affi- 
davit, and  rely  upon  the  presumption  also  as  to  the  ordinary 
course  having  been  adopted.  The  conviction  on  its  face  is 
good.  In  Paley  on  Convictions,  p.  191,  it  is  said:  "  Thirdly, 
if  any  particular  form  be  prescribed  as  indispensably  neces- 
sary, that  must  be  strictly  complied  with,  but  if  the  Act  only 
declares  that  the  magistrate  may  draw  up  the  conviction  in 
due  form,  or  to  the  effect  there  exemplified,  then,  provided 
the  conviction  contains  everything  required  by  the  form  given, 
it  will  not  be  vitiated  by  unnecessarily  stating  more  than  is 
required.  Thus,  under  31  Geo.  III.  c.  21,  which  by  s.  4 
directed  the  conviction  to  be  drawn  up  according  to  a  form 
there  specified,  or  to  the  effect  thereof,  the  magistrate,  hav- 
ing besides  all  the  requisite  particulars,  unnecessarily  inserted 
what  was  not  required  by  the  specified  form,  viz.,  the  infor- 
mation, summons,,  appearance,  and  names  of  the  witnesses, 
but  not  the  evidence,  it  was  objected  that  the  conviction  was 
neither  good  at  common  law  for  want  of  setting  out  the  evi- 
dence, nor  by  the  statute,  as  it  did  not  strictly  follow  the 
form  there  directed,  but  the  objection  was  overruled,  because 
it  was  held  that  as  the  conviction  contained  all  that  the  form 
required,  it  was  not  invalidated  by  stating  what  was  unneces- 
sary."  For  that  the  case  of  Rex  v.  Jeffries,  4  T.  R.  768.  Is 
cited.  Lord  Ken  von  there  said :  "  There  is  no  doubt  but 
that  this  is  a  faulty  conviction  at  common  law  for  the  reason 
given."  Then  he  refers  to  the  statute  permitting  the  use  of 
the  form,  and  adds:  "And  it  appears  by  the  form  which  Is 
immediately  subjoined  that  neither  the  case  nor  the  evidence 
need  he  stated.  The  question,  therefore,  is  whether  the  con- 
viction now  returned  to  us  be  not  to  the  effect  stated  in  the 
Act?  I  think  that  it  is,  for  it  contains  everything  that  is 
important  in  the  form  given  and  something  more.  It  states 
the  information  .  .  .  but  not  the  evidence  itself,  but  the 
Act  savs  that  the  conviction  need  not  contain  the  evidence. 
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The  want  of  the  very  thing  which  the  statute  says  need  not 
be  done  constitutes  the  objection.  I  think  that  the  magis- 
trate has  done  everything  that  is  required. v  To  resume  the 
quotation  from  Paley  on  Convictions,  p.  192 :  "  The  last 
observation  leads  us  to  take  notice  of  a  general  maxim  applic- 
able to  convictions  in  common  with  all  other  legal  forms,  viz., 
that  any  defect  in  the  manner  of  stating  that  which  is  itself 
surplusage,  and  might  be  omitted  altogether,  does  not  vitiate 
the  rest  which  is  sound.  Under  this  article  may  also  be 
noticed  that  an  impossible  or  incongruous  date,  if  the  convic- 
tion be  complete  without  it,  may  be  rejected  as  surplusage  and 
will  not  hurt." 

1  also  refer  to  the  case  of  Charter  v.  Graeme,  13  Q.  B.  at 
227,  and  Rex  v.  Hall,  1  T.  R.  320. 

In  my  opinion,  for  the  reasons  given,  the  application  of 
the  prisoner  should  be  dismissed. 

Tovvnshend,  J.,  concurred. 

Russell,  J.: — It  has  been  decided  at  Chambers  by  the 
late  Mr.  Justice  Ritchie,  in  Rex  v.  Bowers,  6  Can.  Cr.  Cas. 
264,  that  the  stipendiary  magistrate  of  Halifax  has  the  power 
under  s.  785  of  the  Criminal  Code,  as  amended  by  c.  46  of 
the  Acts  of  1900,  to  try  with  the  assent  of  the  accused  any  of 
the  offences  defined  bv  ss.  539  and  540,  which  cover  all  in- 
dictable  offences  other  than  those  excepted  by  the  said  sec- 
tions, the  offence  for  which  defendant  was  convicted  not 
being  included  among  the  exceptions. 

Section  786  provides  for  the  case  where  the  stipendiary 
magistrate  proposes  in  the  first  instance  to  try  the  case  sum- 
marily, while  s.  789  in  its  original  form  in  the  Criminal  Code 
of  1892,  applied  where  he  did  not  so  propose  in  the  first 
instance,  but  discovered  after  entering  on  the  preliminary 
inquiry  that  the  case  was  a  proper  one  for  a  summary  trial 
bv  consent. 

» 

I  think  he  had  the  power  to  proceed  with  the  trial,  with 
the  consent  of  the  accused,  without  entering  upon  any  pro- 
liminary  examination  such  as  might  be  required  under  s.  789. 

It  is  contended  that  he  did  not  conform  to  the  require- 
ments of  this  section. 

The  proceedings  set  out  are  certainly  not  those  prescribed 
in  the  statute,  that  is,  they  are  not  in  the  order  prescribed 
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by  the  statute,  but  I  think  that  they  are  sufficiently  in  ac- 
cordance with  the  requirements  of  the  statute  to  be  considered 
as  defective  in  form  only.  The  essential  thing  is  that  the 
accused  should  be  consenting  to  the  summary  trial  of  his 
case,  knowing  the  nature  and  particulars  of  the  charge  to  be 
tried,  and  being  aware  of  his  right  to  be  tried  by  a  jury  at  a 
time  and  placed  named. 

The  charge  having  been  read  to  the  accused  precisely  in 
the  terms  of  the  information,  and  the  accused  having  then 
pleaded  guilty  to  the  charge,  I  think  it  is  not  competent  for 
him  thereafter  to  say  that  he  was  unaware  of  the  nature  and 
particulars  of  the  charge.  He  was  consenting  throughout  to 
the  proceedings,  and  if  his  consent  in  the  first  instance  had 
been  given  under  any  misapprehension  as  to  the  nature  of  the 
charge,  of  which  however  there  is  here  no  pretence,  he  should 
instead  of  pleading  guilty  have  made  some  effort  to  withdraw 
his  consent.  In  other  words,  where  the  objection  is  solely  to 
the  order  in  which  the  statutory  proceedings  were  taken,  I 
think  the  defendant  waived  the  departure  of  the  magistrate 
from  the  order  prescribed  by  the  statute. 

Longley,  J.,  read  an  opinion  reaching  the  same  result. 

Weatherbe,  C.J.  (dissenting) : — The  only  section  of  the 
Code  in  which  the  crime  with  which  the  prisoner  was  charged 
can  be  said  to  be  strictly  described  is  789,  and  to  that  section 
the  magistrate  or  any  lawyer  would,  in  the  first  place  at  any 
rate,  turn  his  attention  upon  being  required  to  administer 
the  law. 

This  deals  with  three  instances  of  unlawfully  obtaining 
property  exceeding  in  value  ten  dollars,  viz.,  by  stealing,  by 
false  pretences,  and  by  receiving  stolen  property. 

And  the  method  of  obtaining  jurisdiction  is  here  pro- 
vided by  which  these  crimes  are  to  be  dealt  with.  Why  the 
legislature  singled  out  these  crimes  for  a  different  method  of 
treatment  from  all  other  crimes  it  is  unnecessary  to  say,  and 
certainly  we  need  not  enquire  in  discharge  of  our  present 

duty. 

* 

The  question  is  whether  a  magistrate  can  turn  aside  from 
the  specific  and  simple  direction  given  him  to  deal  with  pris- 
oners charged  with  these  three  crimes. 

If  I  understand  the  argument  for  declining  to  follow  this 
direction  it  is,  because  though  the  value  of  the  property 
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criminally  obtained  is  limited  here  by  the  Act,  it  is  not  the 
less  stealing,  and  jurisdiction  is  given  to  a  magistrate  to  deal 
in  Halifax  with  any  crime  triable  before  the  sessions  in  On- 
tario, of  which  stealing  is  said  to  be  one.  Therefore  the 
magistrate,  who  would  find  directions  aptly  framed  to  deal 
with  the  case  in  s.  789,  should  abandon  the  direction  of  the 
legislature  and  turn  to  other  sections.  If  we  admit  that  the 
magistrate  may  ignore  this  section,  it  must  be  admitted  there 
was  no  necessity  or  reason  or  object  in  establishing  this 
method  of  dealing  with  these  specific  charges. 

Section  789  provides  in  the  case  of  a  person  charged  with 
these,  and  only  these,  three  special  offences,  that  where  "  the 
evidence  in  support  of  the  prosecution  is,  in  the  opinion  of 
the  magistrate,  sufficient  to  put  the  person  on  his  trial  for 
the  offence  charged,  such  magistrate,  if  the  case  appears  to 
him  to  be  one  .which  may  properly  be  disposed  of  .in  a  sum- 
mary way,  shall  reduce  the  charge  to  writing,  and  shall  read 
it  to  the  person  .  .  .  and  shall  then  put  to  him  the  ques- 
tion mentioned  in  s.  786,  and  shall  explain  to  him  that  he  is 
not  obliged  to  plead  or  answer  before  such  magistrate/'  and 
that  if  he  does  not  plead  or  answer  he  will  be  committed  for 
trial  in  the  usual  course. 

The  question  referred  to  above  in  s.  786  is :  "Do  you 
consent  that  the  charge  against  you  shall  be  tried  by  me,  or 
do  you  desire  that  it  shall  be  sent  for  trial  by  a  jury  at  the 
(naming  the  court,"  etc.)  ? 

Before  the  charge  is  to  be  reduced  to  writing,  two  things 
must  appear  to  the  magistrate  to  give  him  jurisdiction  to 
proceed:  1st,  that  the  evidence  against  the  prisoner  is  suffi- 
cient to  put  the  person  upon  trial ;  and  2nd,  that  the  case  is 
one  which  may  be  disposed  of  in  a  summary  way. 

The  magistrate  shall  then  reduce  the  charge  to  writing,  I 
suppose  in  order  that  a  record  may  remain;  the  charge  so 
reduced  shall  be  read  to  the  prisoner ;  he  "  shall  then  put  to 
him  the  question *'  above  quoted ;  but,  before  the  answer,  after 
putting  the  question,  he  shall  "  explain  to  him  that  he  is  not 
obliged  to  plead  or  answer  before  such  magistrate,  and  that 
if  he  does  not  plead  or  answer  he  will  be  committed  for  trial 
in  the  usual  course." 

If  the  party  consents  the  magistrate  shall  then  ask  him 
if  he  is  guilty  of  the  charge.     If  he  plead  guilty,  the  m&gis- 
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trate  shall  cause  a  plea  of  guilty  to  be  entered  before  sen- 
tencing the  prisoner. 

I  think  it  not  quite  fair  to  the  framer  of  this  amendment 
section  and  the  following  to  profess  to  some  difficulty  in 
knowing  what  to  do  with  it.  I  must  confess  I  find  none  what- 
ever. It  was  clearly  intended  in  the  first  place  only  for  the 
three  cases  carved  out  to  be  dealt  with  in  this  peculiar 
manner. 

The  most  striking  feature  of  these  prominent  sections 
which  stares  us  in  the  face,  and  which  seems  to  have  been 
overlooked,  is  that  thev  are  not  framed  with  a  view  to  an 
actual  trial  at  all.     They  are  peculiar  in  this  respect. 

It  has  seemed  to  me  that  it  was  supposed  they  should  be 
avoided  and  ignored  on  account  of  this  very  quality  as  an 
imperfection.  It  has  been  distinctly  said  so.  Why,  it  has 
been  said  if  a  prisoner  pleads  not  guilty  how  Oan  you  get  on  ? 
What  are  you  to  do? 

On  this  account  it  has  been  said  the  magistrate  may,  if  he 
sees  fit,  ignore  this  provision  as  if  it  had  never  been  enacted. 

The  great  difficulty  with  the  prosecution  is  to  know  what 
answer  to  make  to  the  question  of  a  prisoner  who,  it  must 
be  admitted,  comes  exactly  within  the  terms  of  s.  789. 

This  is  tin*  question  in  effect  that  the  prisoner  is  now  put- 
ting to  us  from  the  jail :  "  Why  have  I  not  been  afforded  the 
benefit  of  s.  789  ?  "  For  my  part,  I  cannot  see  why  he  has 
been  deprived  of  that  very  provision  which  exactly  fits  his 
circumstances.  It  fits  only  his  and  the  like  cases,  and  it  fits 
no  other  but  these  limited  cases.  Xo  one  can  tell  him  why 
the  legislature  is  to  be  defeated  in  the  neglect  of  the  direc- 
tions afforded  for  this  particular  class  of  prisoner. 

I  have  asked  in  vain,  Is  this  provision  to  be  used  in  any 
case,  and  if  so,  in  what  case? 

The  language  is  plain.  Whenever  a  person  is  charged 
before  a  magistrate  with  stealing  property  in  excess  of  $10, 
and  with  sufficient  evidence  to  put  him  on  trial,  if  the  magis- 
trate thinks  the  case  fit  to  be  tried  in  a  summary  way.  That 
is  this  verv  case. 

to 

This  prisoner  was  charged  before  the  magistrate  with  this 
very  crime,  and  he  deemed  it  a  case  fit  to  be  tried  in  a  sum- 
mary  way. 
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What  then  had  the  magistrate  to  do?  Why,  to  ascertain 
two  things;  whether  the  prisoner  was  willing  to  be  there  put 
upon  trial,  and  intended  to  plead  guilty.  If  not,  that  was 
the  end  of  the  section.     It  became  functus. 

But  this  prisoner  did  intend  to  be  there  put  upon  trial, 
and  to  plead  guilty.  As  I  said,  there  is  no  provision  in  the 
section  for  a  contested  trial?     It  is  peculiar  in  that  respect. 

The  section  is  only  intended  for  the  very  case  now  before 
us  where  a  matter  of  form  only  was  required.  Here  was  a 
prisoner  exactly  fitted  to  the  provision,  who  wanted  to  go 
through  the  forms  only  and  receive  his  sentence. 

Can  any  one  say  why  the  distinct  provision  which  everyone 
admits  is  intended  for  this  case,  and  cannot  be  applied  to 
any  but  the  three  special  offences  named  in  the  first  fou* 
lines  of  the  section — language  which  cannot  be  found  any- 
where else  in  the  Code — can  any  one  give  a  reason  how  it 
can  be  ignored  in  the  case  of  this  prisoner? 

I  understand  it  is  not  denied  that  the  magistrate  might, 
if  he  saw  fit,  have  given  this  prisoner  the  benefit  of  this  sec- 
tion, and  sentenced  him  under  the  next  one,  but  it  seems  to 
be  thought  that  he  was  not  bound  to  do  so.  I  understand 
there  is  no  other  case  to  which  the  magistrate  can  apply  this 
s.  789 — this  and  the  two  other  offences.  But  the  contention 
seems  to  be  that  while  he  refuses  to  apply  them  to  this  pris- 
oner, he  may  give  the  next  one  the  benefit  of  the  sections. 

Either  this  must  be  the  solution  of  the  matter,  or  it  can 
never  be  applied  to  any  prisoner,  and  must  be  declared  a  dead 
letter. 

I  am  utterly  unable  to  see  why  it  is  not  to  be  applied  to 
every  case  of  these  three  charges — that  is  where  the  prisoners 
are  ready  to  forgo  a  contested  trial  and  plead  guilty.  It  was 
clearly  framed  for  that.  Yes,  it  is  said,  but  the  magistrate 
had  the  option  to  take  it  or  leave  it. 

One  will  hardly  be  asked  how  is  the  magistrate  to  know 
whether  the  prisoner  before  him  is  one  contemplated  by  the 
legislature.  The  answer  is  plain.  He  looks  at  the  warrant 
containing  the  charge.  If  the  charge  comes  within  the  words 
of  s.  789,  a  few  minutes  of  enquiry  puts  the  prisoner  through 
the  test,  and  if  he  declines  to  plead  guilty,  the  prisoner  is  to 
be  submitted  to  the  ordinary  practice  for  committal. 

In  effect  the  section  simply  says  that  every  one  charged 
with  stealing,  receiving  stolen  goods,  or  obtaining  by  false 
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pretences,  money  to  exceed  in  value  ten  dollars,  shall  be  sub- 
mitted to  the  ordinary  proceedings  for  committal,  unless  they 
consent  to  waive  a  contested  trial,  and  plead  guilty  as  this 
prisoner  did. 

No  one  can  point  out  any  other  special  offence  in  the  en- 
tire Code  which  may  be  treated  in  this  manner. 

And  the  very  language  of  ss.  789  and  790  absolutely  for- 
bids anyone  charged  with  these  three  offences  from  being 
tried  in  a  summary  way  under  ss.  785  and  786.  The  language 
is :  If  he  says  he  is  not  guilty,  he  shall  be  remanded  to  gaol 
to  await  his  trial  in  the  usual  course.  If  who  says  he  is  not 
guilty?  This  very  prisoner  who  now  claims  that  he  has  been 
illegally  dealt  with. 

I  have  had  more  or  less  experience  of  hearing  discussions 
touching  the  interpretation  (nearer  50  than  40)  of  statutes; 
but  this  case,  I  think,  is  peculiar,  if  we  are  to  hold  that  ss. 
789  and  790  are  to  be  put  out  of  use  by  the  Court. 

It  is  not  denied  that  it  was  reasonable  for  the  legislature, 
while  giving  the  magistrate  power  to  try  and  punish  certain 
offences,  whether  the  prisoner  pleaded  guilty  or  not  guilty — 
that  is,  having  once  entered  upon  enquiry,  and  obtained  con- 
sent to  finally  dispose  of  the  cases,  that  in  other  limited  cases 
that  jurisdiction  should  be  given  only  to  punish  where  there 
was  a  plea  of  guilty  (after  consent  obtained  to  deal  with  the 
case),  and  upon  a  plea  of  not  guilty  to  extinguish  the  magis- 
trate's jurisdiction,  and  transfer  the  case  to  the  Supreme 
Court. 

It  was  not,  I  understand,  denied  by  the  Attorney-General 
that  the  charge  against  the  prisoner  is  the  one  precisely  de- 
scribed in  s.  789,  nor  that  the  magistrate  was  proceeding  to 
obtain  the  prisoner's  consent  to  dispose  of  that  charge,  and 
did  obtain  that  consent,  and  that  the  same  magistrate  on  the 
same  occasion  applied  to  the  prisoner  to  know  whether  he  was 
guilty  or  not  guilty,  and  that  the  prisoner  pleaded  guilty.  It 
it  not  denied,  if  it  were  clear  that  the  magistrate  had  pro- 
ceeded according  to  the  directions  laid  down  in  s.  789  to  ob- 
tain that  plea  of  guilty,  that  he  might  then  have  sentenced 
him  under  s.  790.  I  approve  of  this,  and  if  such  a  case  were 
to  take  place  to-morrow,  I  suppose  we  should  hold  the  con- 
viction good. 

But  the  argument  on  the  part  of  the  Crown  is  that  the 
magistrate  having  happened  to  bring  this  case  defined  in  s. 
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789  before  himself  with  the  book  opened  at  ss.  785  and  786, 
and  having  evidently,  by  what  appears  on  the  record,  tried 
him  under  those  clauses,  that  trial  is  sufficient.  Of  course 
if  there  had  been  a  plea  of  not  guilty,  I  suppose  the  jurisdic- 
tion would  not  have  been  cut  short  as  in  the  case  of  such  a 
plea  under  s.  789. 

This  I  suppose  is  peculiar.  If  it  were  clear  the  legisla- 
ture had  given  the  magistrate  the  power  to  try  one  section  or 
the  other,  it  would  be  necessary  to  do  so  in  the  most  unequivo- 
cal manner. 

Here  the  offence  is  confined  and  limited,  and  defined  and 
carved  out  of  the  general  offences  provided  for  in  other  sec- 
tions, and  we  have  the  express  declaration  at  the  end  of  each 
section  789  and  790,  shewing  affirmatively  that  in  case  of  a 
refusal  to  plead,  or  a  plea  of  not  guilty,  he  must  be  com- 
mitted, and  await  his  trial  in  the  usual  course. 

Under  ss.  785  and  786,  for  the  offences  there  provided, 
the  consent  once  given,  and  a  plea  of  not  guilty  being  made, 
the  examination  of  witnesses  for  and  against  the  prisoner 
must  be  heard  and  the  case  fully  and  finally  tried  and  disposed 
of. 

It  does  not  appear  in  the  return  before  us  that  the  statute 
m  any  one  particular  was  complied  with. 

For  these  reasons,  I  think  it  unnecessary  to  refer  to  the 
cases  cited  and  discussed  before  us  in  offering  the  opinion 
that  the  prisoner  cannot  be  retained. 

Notwithstanding  what  I  have  with  deference  submitted, 
it  seems  to  be  contended  that  the  accused  was  tried  under 
ss.  785  and  786,  which  I  have  done  my  best  to  make  plain, 
were  not  the  clauses  of  the  Code  intended  to  afford  jurisdic- 
tion in  the  case.  I  am  not  sure  what  the  magistrate  was 
doing  with  the  case  before  him?  However,  if  these  septions 
really  were  applicable,  it  is  clear  that  the  proceedings  set 
forth  in  that  case  were  not  taken.  It  is  not  pretended  they 
were,  but  only  that  they  ought  to  be  sufficient.  Under  s.  786 
the  magistrate  must  ascertain  the  nature  and  extent  of  the 
charge. 

Though  it  may  not  be  necessary  to  enquire,  it  may  be  asked 
if  this  is  to  be  found  by  the  same  method  as  the  magistrate 
is  to  satisfy  himself  under  s.  789,  whether  the  evidence  is 
sufficient  to  put  the  accused  on  his  trial  for  the  offence 
charged,  and  whether  the  case  is  one  which  may  be  disposed 
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of  in  a  summary  way.  One  thing  is  very  dear,  that  this 
must  be  ascertained  before  the  formal  examination  of  wit- 
nesses in  both  instances.  It  must  be  also  before  calling  on 
him  for  any  statement  that  the  magistrate  shall  state  to  the 
accused  the  substance  of  the  charge  against  him. 

It  will  be  observed  that  under  s.  789  the  charge  must  be 
reduced  to  writing  and  read  to  the  prisoner  before  his  consent 
can  be  asked  for. 

It  is,  I  think,  not  obvious  how  the  accused  could  possibly 
give  any  consent  without  knowing  what  crime  he  is  charged 
with.     Nobody  so  far  as  I  have  heard  has  tried  to.  explain  it. 

It  cannot  escape  the  notice.  I  think,  of  anyone  familiar 
with  the  growth  of  our  criminal  jurisprudence,  those  especi- 
ally of  our  ablest  and  most  experienced  practitioners,  what  a 
revolution  has  taken  place  in  what  was  called  the  right  of 
trial  by  jury.  Can  anything  be  more  important  than  the 
method  by  which  an  accused  person  is  to  be  deprived  of  that 
right  ?  Laymen  and  those  inexperienced  in  the  law  may  think 
the  matter  of  little  importance.  One  thing  stands  clear  that 
language  should  be  construed  most  strictly  in  favour  of  the 
accused.  It  would  lead  to  evil  results  if  he  should  be  held 
to  be  competent  to  consent  to  waive  the  right  of  jury  trial 
if  he  did  not  understand  correctly  the  charge  against  him. 

I  am  not  aware,  and  I  suppose  we  are  not  now  concerned, 
how  far  the  magistrate  is  to  go  beyond  the  language  in  the 
warrant,  or  whether  it  might  be  considered  sufficient  to  state 
the  charge  in  the  terms  of  the  warrant.  In  some  cases  of 
course  that  language  might  be  very  difficult  to  understand, 
and  might  be  considered  voluminous  and  technical  to  a  lay- 
man, but  all  this  deserves  the  closest  attention  by  one  filling 
the  responsible  office  of  magistrate.  Xo  clauses  deserve  his 
attention  more  than  those  in  this  part  of  the  Code.  The 
magistrate  shall,  after  having  stated  the  charge,  say  to  him 
the  important  words,  or  words  to  the  like  effect,  as  those  in 
s.  786,  enquiring  whether  accused  consents  that  this  charge 
shall  be  tried  by  the  magistrate  or  be  sent  for  trial  by  a  jury. 

I  think  the  entire  jurisdiction  in  the  mind  of  the  legisla- 
ture depended  upon  a  strict  and  substantial  compliance  with 
the  statement  of  this  charge  and  the  reply  of  the  accused. 
From  that  moment  the  position  of  the  accused  is  entirely 
changed.  The  proceedings  afterwards  depend,  I  think,  upon 
a  somewhat  different  method  of  interpretation. 
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1  will  now  enquire  as  to  whether  it  is  necessary  in  the 
record  to  disclose  how  the  nature  and  extent  of  the  charge  is 
to  be  ascertained,  or  whether  it  is  necessary  that  the  record 
should  shew  that  they  have  been  ascertained. 

Neither  the  charge  nor  the  substance  of  the  charge  was  in 
the  present  case  in  any  way  directly  or  indirectly  communi- 
cated to  the  accused.  The  words  "  person  charged  "  are  to 
be  found  throughout  this  part  of  the  Act,  referring  generally 
to  the  warrant  which  the  accused  may  or  may  not  have 
understood,  or  have  been  able  to  understand.  If  he  could 
not  understand  our  language,  he  would  be  treated  just  as  he 
would  be  if  on  his  trial,  I  suppose. 

I  should  think  it  could  hardly  be  said  that  he  could  con- 
sent to  be  tried  on  a  charge  after  the  magistrate  had  entered 
on  the  trial  of  that  charge.  He  had  not  consented;  Accord- 
ing to  the  record  before  us  it  is  alleged  that  the  only  consent 
given  by  the  prisoner  to  be  tried  in  a  summary  way  was  ob- 
tained without  any  statement  of  the  charge  having  been 
made  or  read  to  him  or  in  his  presence.  It  was  therefore 
clearly  impossible  for  the  prisoner,  or  for  the  magistrate, 
or  for  us,  to  say  to  what  the  consent  was  given. 

I  suppose  the  only  logical  mode  of  stating  the  situation 
is  that  the  prisoner  consented  to  be  tried  on  any  charge  that 
the  Crown  desired  to  make,  or  might  in  the  future  make, 
Against  him  on  that  occasion.  That  I  think  is  entirely  be- 
yond the  scope  or  meaning  of  the  statute. 

After  consent  obtained  under  the  section  now  being  con- 
sidered the  magistrate  is  required  to  reduce  the  charge  upon 
which  the  accused  is  to  be  tried  to  writing,  and  to  read  the 
same  to  such  person  and  ask  him  whether  he  is  guilty  or  not 
guilty. 

What  the  record  discloses  is,  that  "the  Crown  adopting 
.  .  .  the  said  Frederick  McLeod  was  then  arraigned  be- 
fore me  on  the  said  charge,  and  the  same  then  in  writing 
having  been  stated  by  me  to  the  said  Frederick  McLeod, 
he  pleaded  to  the  said  charge." 

Although  the  words  "  said  charge  "  are  used,  there  was 
nothing  either  written  or  stated  in  the  prisoner's  presence 
either  before  or  after  the  alleged  consent  shewn  upon  the 
record. 

VOL.  T.  B.T..V.   N'\  5—  \*\. 
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It  is  clear  from  the  record  that  neither  the  magistrate  nor 
any  one  for  him  after  the  consent  reduced  any  charge  to  writ- 
ing, nor  read  any  charge  before  the  prisoner  was  asked  to 
plead.  There  is  nothing  to  shew  what  the  Crown  adopted,  nor 
should  it,  I  think,  concern  us  to  know.  It  would  probably  be 
important  to  know  whether  the  magistrate  "  adopted  "  some- 
thing in  the  writing  and  in  that  case  it  would  be,  I  admit, 
well  worth  considering  whether  that  might  not  have  been 
regarded  as  a  compliance  with  the  distinct  words  of  the  Code 
that  "the  magistrate  shall  reduce  the  charge  to  writing/' 
and  I  need  not  say  whether  something  (which  is  indefinite) 
which  the  Crown  adopted  then  being  in  writing  could  be 
stated  by  the  magistrate  to  the  accused  or  what  this  language 
means,  but  I  am  unable  to  see  that  this  is  a  compliance  with 
the  Code  in  any  sense  whatever. 

I  am  not  indeed  aware  what  view  in  respect  to  the  want 
of  compliance  by  the  magistrate  with  the  language  of  the 
Code  raised  on  behalf  of  prisoner  was  taken  by  counsel  for 
the  Crown.  I  thought  it  significant  after  we  heard  the  cita- 
tion and  discussion  of  authorities  I  have  already  referred  to 
on  behalf  of  the  prisoner  and  offered  to  adjourn  to  hear 
counsel  for  the  Crown,  we  were  informed  that  they  did  not 
desire  an  adjournment  and  no  reply  was  made. 

I  am  of  opinion  that  the  prisoner  is  entitled  to  his  dis- 
charge. 


NOVA  SCOTIA. 

Full  Court.  May  25th,  1906. 

HUBBARD  v.  DICKIE. 

Negligence — Destruction  of  Nets — Nets  Too  Far  from  Shore 
— Tug  and  Tow — Tug  Directing  Course. 

Appeal  by  the  defendants  from  the  judgment  of  the 
County  Court  in  favour  of  plaintiff  in  an  action  claiming 
damages  for  the  destruction  of  plaintiff's  net  and  gear  by 
the  unskilful  and  negligent  navigation  and  management  of 
defendant's  tug,  argued  before  Toyvnshend,  'Meagher, 
Fraser,  Eussell,  and  Longley,  JJ. 

W.  B.  A.  Ritchie,  K.C.,  and  L.  Chipman,  for  appellant 

W.  A.  Henry,  and  E.  H.  Armstrong,  for  respondent. 


HUBBARD  v.  DICKIE.  219 

Kussell,  J.,  delivered  the  judgment  of  the  majority: — 
In  this  action  against  the  defendants  for  the  destruction  of 
plaintiff's  net  by  the  negligent  navigation  of  a  tug  in  the 
defendants'  employ,  the  learned  County  Court  Judge  has 
carefully  sifted  the  evidence  and  decided  in  favour  of  the 
plaintiff,  awarding  thirteen  dollars  damages.  The  evidence 
is  very  voluminous,  and  it  is  almost  entirely  a  question  of 
fact.  Certain  questions  of  law  were  raised  with  which  it  is 
not  necessarv  to  deal.  It  does  not  seem  material  to  the 
inquiry  to  determine  whether  under  the  fishery  laws  the 
pxaintiff  could  extend  his  net  one-sixth  or  one-third  of  tne 
distance  from  shore  to  shore.  If  it  was  out  farther  than  the 
law  allows,  the  defendants  had  nevertheless  no  right  to  de- 
stroy it  through  wantonness  or  negligence.  The  liability  of  the 
defendants  is  contested  on  the  ground  that  prima  facie  it  is 
the  tow  and  not  the  tug  that  is  responsible,  but  this  depends 
altogether  on  circumstances:  The  Quickstep,  15  P.  D.  196. 
In  this  case  it  is  apparent  from  the  evidence  of  Captain 
Richards  that  he  directed  the  course  of  the  navigation.  The 
evidence  makes  it  clear  that  in  consequence  of  going  unneces- 
sarily near  to  the  side  of  the  river  on  which  the  plaintiff's 
net  was  placed  he  caused  either  the  tug  or  the  tow  to  carry 
it  away.  An  ingenious  argument  was  adduced  to  the  Court 
to  convince  us  that  because  of  the  various  other  obstructions 
higher  up  the  river  the  captain  had  no  alternative  and  was 
obliged  to  run  the  course  that  he  did  at  the  point  where  the 
accident  occurred,  but  the  argument  was  not  convincing  for 
want  of  ?acts  to  support  it.  It  was  stated  in  the  course  of 
the  argument  that  when  the  tug  changes  its  course  the  tow 
must  continue  its  course  until  it  reaches  the  point  of  departure 
of  the  tug.  If  this  is  even  approximately  true,  all  that  the 
tug  would  have  had  to  do  to  avoid  the  plaintiff's  net  was 
to  head  for  the  .midstream  shortly  after  passing  the  last  ob- 
struction. There  was  no  necessity  for  waiting  till  the  tow 
passed  that  obstruction  before  changing  the  course  of  the  tug. 
This,  however,  is  a  practical  question  to  be  settled  by  the 
evidence  of  witnesses  and  not  by  guess  work  on  the  part  of 
the  Court.  The  witnesses  have  been  heard  and  their  evidence 
has  been  passed  upon  by  the  trial  Judge.  I  see  no  reason  for 
reversing  his  judgment.  I  think  the  appeal  must  be  dis- 
missed with  costs. 
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Longley,  J.,  dissenting : — An  action  was  brought  in  the 
County  Court  against  the  defendants,  as  owners  of  a  tug  boat, 
for  damages  which  it  is  alleged  this  tug  did  to  the  net  and 
line  which  the  plaintiff  had  set  in  the  Tusket  River,  while 
said  tug  was  taking  a  vessel  in  tow  down  said  river.  This 
case  was  tried  before  Savary,  Co.J.,  and  judgment  given  for 
$13  damages.  Although  the  amount  involved  is  small  the 
defendants  have  appealed  from  this  judgment  and  all  the 
evidence  taken  below  is  before  us. 

After  carefully  reading  the  evidence  I  am  not  able  to 
reach  the  same  conclusion  as  the  learned  Judge  below.  He 
finds  negligence  on  the  part  of  the  captain  of  defendants*" 
tug.     I  cannot  find  any  evidence  of  negligence  whatever. 

Under  the  fishery  regulations  nets  are  to  be  set  in  such 
a  way  as  to  leave  two-thirds  of  the  river  channel  clear.  I 
interpret  this  to  mean  that  no  one  setting  a  net  can  project 
into  the  channel  on  either  side  more  than  one-sixth  of  the 
width.  This  regulation  is  manifestly  ignored  in  the  Tusket 
River  for  the  evidence  shews  several  nets  project  too  far  into 
channel,  and  in  consequence  the  navigation  of  the  river,  al- 
ways difficult  in  the  place  where  the  alleged  trespass  was 
done,  is  rendered  much  more  so  by  these  violations  of  the 
regulations.  It  is  quite  true  that  the  owner  of  an  illegal 
net  has  rights  which  the  navigator  is  bound  to  respect,  but 
where  it  is  clear  that  the  nets  are  set  in  violation  of  the 
regulations  and  the  difficulties  of  the  navigator  thereby 
greatly  increased,  it  is  necessary  in  my  view  that  a  strong 
case  of  negligence  be  made  out  before  any  damages  can  be 
obtained. 

In  this  case  I  fail  to  find  anv  evidence  which  is  satisfac- 
tory  of  any  negligence  whatever.  The  only  one  who  has 
given  evidence  on  the  essence  of  the  case  is  Captain  Richards 
of  the  tug,  who  was  called  for  the  plaintiff.  He  traces  the 
progress  of  his  tug  and  her  tow  down  the  river.  In  order  to 
avoid  H.  Hubbard's  net,  which  was  nearly  in  mid  channel, 
contrary  to  the  regulations  Captain  Richards  had  to  steer 
to  the  west  side  of  the  channel.  This  brought  him  near  to 
plaintiff's  net,  which  was  inevitable,  but  he  says  he  saw 
it  and  carefully  avoided  it,  passing  it  fifty  to  seventy  feet 
away.     It  is  impossible  to  get  negligence  out  of  this. 
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But  the  captain  admits  that  after  he  had  passed  the  net, 
which  was  marked  by  a  tree  top  out  of  the  water,  the  tow, 
a  vessel  in  charge  of  another  captain,  and  not  owned  by  the 
defendants,  lurched  to  the  westward,  and  it  is  possible  that 
this  vessel  may  have  destroyed  the  plaintiff's  net.  I  am 
of  opinion  that  defendants  are  not  liable  in  this  case  for 
the  action  of  the  tow,  except  it  can  be  shewn  that  the  naviga- 
tion of  the  tug  was  the  immediate  and  direct  cause  of  her 
swerving.  This  was  not  shewn  in  any  way*  and  I  think 
as  a  matter  of  law  defendants  are  not  responsible  for  any 
swerving  on  the  part  of  the  vessel,  due  to  either  wind,  cur- 
rent, or  defective  steering,  on  the  part  of  the  captain.  Noth- 
ing was  brought  home  to  the  defendants  in  this  regard,  and 
they  are  not  liable  I  think. 

It  is  true  two  Doucettes,  who  were  standing  thirteen 
hundred  feet  away  from  the  net,  say  they  saw  the  bush  or 
tree  top  which  marked  the  stake  to  which  the  net  was  fastened 
go  down  as  soon  as  the  tug  passed.  Only  one  of  them  is  posi- 
tive on  this  point ;  the  other  is  not  quite  sure  whether  it  was 
the  tug  or  the  tow  which  struck  the  stake.  But  I  have  to 
reject  as  altogether  unsatisfactory  the  testimony  of  these 
two  casual  onlookers,  at  a  distance  of  a  quarter  of  a  mile, 
across  an  expanse  of  water  and  marsh,  as  against  the  cir- 
cumstantial and  explicit  statement  of  the  captain  who  waa 
in  charge  of  the  tug  and  watching  every  turn.  He  was  called 
by  the  plaintiff,  who  is  not  at  liberty  to  discredit  his  evidence, 
and  he  had  left  defendants'  employ  long  before  the  trial  and 
cannot  be  suspected  of  interest. 

When  one  man  seeks  to  make  another  liable  for  negligence 
it  is  necessary  that  he  should  establish  negligence  in  the' 
party  moved  against.  With  all  deference  to  the  learned 
trial  Judge,  I  do  not  think  the  plaintiff  has  shewn  any  negli- 
gence whatever  on  the  part  of  the  defendants  or  their  ser- 
vants or  agents,  or  any  person  over  whom  they  had  any  con- 
trol. I  think  the  evidence  establishes  the  fact  that  the 
captain  took  every  care  and  precaution  in  managing  the( 
tug  under  the  trying  conditions  of  navigation  presented. 

In  my  judgment,  therefore,  the  appeal  should  be  allowed 
and  the  action  dismissed. 
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NOVA  SCOTIA. 

Full  Court.  May  25th,  1906. 

In  re  MACK. 

Municipal  Corporations — Councillor's  Qualification  —  PoU 
Tax  Payer  is  not  Ratepayer — Disqualified  Person  Retain- 
ing Office — Quo  Warranto  Proceedings  for  Removal — Stat- 
utes— '-Construction — Effect  to  be  Given  to  Form. 

Application  for  leave  to  file  an  information  in  the  nature 
of  a  quo  warranto,  argued  before  Weatherbe,  C.J., 
Meagher,  Fraser,  and  Russell,  JJ. 

J.  J.  Ritchie,  K.C.,  for  the  application. 

H.  'Mellish,  K.C.,  contra. 

Russell,  J.: — This  is  an  application  for  leave  to  file 
an  information  in  the  nature  of  quo  warranto  against  Harry 
M.  Mack,  who  is  serving  as  town  councillor  in  the  town  of 
Liverpool.  The  ground  for  the  application  is  that  he  is  not 
a  ratepayer  but  only  a  poll  tax  payer.  The  application  is 
opposed  on  the  ground  that  the  writ  of  quo  warranto  is  a 
discretionary  writ,  and  that  the  respondent  is  in  fact  a  rate- 
payer, having  rented  the  house  in  which  he  lives  with  his 
father,  to  whom  the  property  was  mistakingly  assessed,  the 
respondent  having  paid  the  rates.  It  is  further  contended 
that  the  respondent  is  a  ratepayer  by  virtue  of  his  paying 
a  poll  tax,  and  an  objection  is  taken  to  the  proceedings  on 
the  ground  that  no  election  or  return  of  a  town  councillor 
can  be  questioned  except  under  the  provisions  of  R.  S.  1900, 
c.  72,  s.  66. 

I  have  no  doubt  that  a  poll  tax  payer  as  such  is  not  a 
ratepayer.  The  distinction  is  too  clear  for  argument.  Sec- 
tions 7,  8,  and  10  of  the  Assessment  Act,  R.  S.  1900,  c.  73, 
shew  what  rates  are  based  upon,  and  s.  20  affords  a  strong 
although  not  in  itself  conclusive,  argument  that  the  statute 
clearly  distinguishes  between  ratepayers  and  the  payers  of 
poll  tax.  It  requires  the  assessors  up  to  the  1st  of  June  to 
add  to  the  assessment  roll  the  names  of  persons  liable  to  pay 
a  poll  tax  who  have  not  paid  taxes  in  any  municipality  or 
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town  during  the  current  year.  The  ratepayers  are  all  sup- 
posed to  be  on  the  list  already,  and  this  section  seems  to 
distinguish  sharply  between  them  and  the  poll  tax  payers. 
But  s.  93  (2)  of  the  Assessment  Act,  R.  S.  1900  c.  73,  is  to 
my  mind  perfectly  conclusive.  It  clearly  distinguishes  poll 
tax  from  rates,  enacting  that  the  constables  shall  under  the 
warrant  levy  the  poll  tax,  or  the  rates,  or  both  (as  the  case 
may  be)  mentioned  in  the  warrant. 

The  objection  that  the  proceedings  could  only  be  taken 
under  the  Controverted  Elections  Act  (Municipal)  is  I  think 
answered  by  the  reasoning  of  Ritchie,  J.,  in  The  Queen  v. 
Kirk,  24  X.  S.  R.  70,  where  the  same  objection  was  taken. 
The  ground  of  the  application  in  this  case  is  not  that  the 
councillor  was  not  duly  elected  or  returned,  but  that  he  is 
serving  as  a  town  councillor  in  violation  of  R.  S.  1900  c.  71, 
s.  2(5  (3),  which  enacts  that  no  person  shall  be  qualified  to 
serve  as  councillor  unless  he  is  a  ratepayer  of  the  town  and 
has  resided  and  been  a  ratepayer  for  at  least  one  year  previous 
to  the  date  of  his  nomination.  Referring  to  the  objection 
taken  in  The  Queen  v.  Kirk,  Ritchie,  J.,  said:  "As  I  have 
alreadv  intimated.  Kirk's  election  and  return  cannot  be 
questioned  in  this  way,  but,  if  he  continues  to  act  as  coun- 
cillor while  he  is  a  contractor  with  the  municipality,  assum- 
ing his  election  and  return  cannot  be  now  attacked  in  con- 
sequence of  the  lapse  of  time,  he  is  clearly  violating  the  law 
and  1  know  of  no  other  wray  of  removing  him  from  office 
except  by  proceedings  in  the  nature  of  quo  warranto." 

I  do  not  think  that  the  respondent  can  oppose  this  appli- 
cation because  of  his  having  actually  paid  the  rates,  the  prop- 
erty having  been  by  mistake  assessed  to  his  father.  There  is 
a  case  which  Stroud,  in  his  Judicial  Dictionary,  uses  as  auth- 
ority for  the  statement  that  the  qualification  may  perhaps 
exist  if  the  name  has  been  omitted  by  mistake,  or  there  is? 
a  taint  of  fraud,  and  Lewin  on  Trusts,  at  p.  90,  seems  to 
make  use  of  the  authority  for  the  same  proposition.  But  I 
cannot  extract  even  so  much  as  these  learned  authors  do  from 
the  case  referred  to  of  Edinborough  v.  Archbishop  of  ranter- 
bury,  2  Russ.  110.  All  that  the  Lord  Chancellor  says  is 
that  "a  material  question  would  arise  if  a  person  who  had 
a  right  to  be  rated  were  omitted  to  be  rated  so  as  to  prevent 
his  voting/'  and  in  answer  to  an  enquiry  by  Mr.  Pepys  he 
said :  "  I  should  be  disposed  to  say  that  a  person  who  came 
into  the  parish  after  a  rate  has  been  made,  and  offers  to  vote 
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before  another  rate  has  been  made,  has  no  right  to  vote, 
unless  the  making  of  the  rate  has  been  postponed  for  an  un- 
iair  purpose."  1  do  not  think  that  any  authority  can  be 
iound  in  these  vague  remarks  for  the  proposition  that  a  man 
whose  name  has  been  omitted  from  the  assessment  roll,  an.l 
who  has  never  applied  to  the  appeal  court,  as  he  might  have 
done,  to  have  it  added   can  be  held  to  be  a  ratepayer. 

I  was  inclined  to  think  that  possibly  something  might  be 
made  of  the  fact  that  our  statute  contains  some  indications 
that  the  term  "ratepayer"  is  equivalent  to  the  expression 
"  liable  to  be  rateJ/'  By  s.  8  of  the  Assessment  Act  the  as- 
sessors are  required  to  cause  to  be  delivered  to  even*  person 
ratable  within  the  town  a  notice  in  the  form  A.  This  notice' 
is  to  be  filled  up  before  the  ratable  person  gets  his  name 
upon  the  assessment  roll,  before  therefore  he  could  be  con- 
sidered a  ratepayer  under  the  construction  of  the  law  con- 
tended for  by  the  applicant.  Yet  the  person  so  liable  to  be 
iated.  who  may  never  have  been  on  an  assessment  roll  before, 
is  described  in  three  places  in  the  form  as  a  ratepayer.  The 
ratepayer's  valuation  is  to  be  given  in  one  column  of  the  form 
supplied;  the  ratepayer's  signature  is  to  be  subscribed,  and  a 
notice  containing  the  ratepayer's  name  and  address  is  to  be  ap- 
pended to  the  form.  The  question  is  as  to  the  degree  of  force 
to  be  attributed  to  this  form.  If  it  is  an  integral  part  of  the 
statute,  as  was  said  by  Brett,  L.J.,  of  the  schedule  referred 
to  in  Attorney-General  v.  Lampough,  3  Ex.  D.  229,  I  think 
that  the  respondent's  contention  may  be  made  good.  In 
that  case  Brett,  L. J.,  said :  "  A  schedule  in  an  Act  is  a  mere 
question  of  drafting,  a  mere  question  of  words.  The  schedule 
is  as  much  a  part  of  the  statute  and  as  much  an  enactment  as 
any  other  part."  But  there  are  schedules  and  schedules. 
The  words  of  Brett,  L.J..  were  fairly  applicable  to  the  sched- 
ule of  which  he  was  speaking,  which  contained  an  enumera- 
tion of  specific  articles  the  subject  of  legislation  which  could 
be  more  conveniently  dealt  with  in  this  way  than  by  em- 
bodying them  in  the  clauses  of  the  Act.  As  to  the  schedule 
here,  which  is  a  mere  form  of  notice,  I  think  the  language 
of  Lord  Campbell,  C.J.,  in  Eegina  v.  Epsom,  4  E.  &  B.  1073, 
is  more  applicable,  when  he  says  the  schedule  is  not  an  enact- 
ment, and  comments  on  the  carelessness  with  which  inappro- 
priate forms  are  allowed  to  remain  in  the  schedules  to  Acts 
of  Parliament. 
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It  may  be  a  nice  question  to  determine  the  precise  moment 
at  which  a  person  liable  to  be  rated  becomes  a  ratepayer, 
whether  it  is  when  his  name  is  put  on  the  assessment  roll,  or 
when  the  roll  is  fixed  by  the  assessment  appeal  court,  or  tlie 
moment  when  the  rate  is  struck,  or  still  later  the  time  when 
the  rate  is*  extended,  or  later  yet  when  the  rate  roll  is  con- 
firmed by  the  council.  It  certainly  cannot  and  does  not  re- 
quire that  the  rate  should  be  paid.  But  a  contention  such 
as  I  at  one  time  thought  might  be  founded  on  the  form 
would  require  us  to  consider  a  man  a  ratepayer  before  he  had 
even  got  his  name  on  the  assessment  roll,  and  that  I  think 
cannot  ever  have  been  the  intention  of  the  statute,  however 
arguable  it  may  be  from  the  form. 

1  think  the  application  must  succeed. 

Weatherbe,  C.J.,  read  an  opinion  concurring  in  the 
result. 

« 

Fraser,  J.,  took  no  part  in  the  judgment. 
Meagher,  J.,  read  a  dissenting  opinion. 


NOVA  SCOTIA. 

.Graham,  E.J.  May  29th,  1906. 

CHURCHILL  v.  SHAND. 

Writ  of  Summons — Setting  Aside  for  Irregularity — Failure 

to  Name  Place  of  Trial  not  Fatal. 

Motion  to  set  aside  writ  of  summons  argued  before 
Graham,  E.J.,  at  Chambers. 

H.  B.  Stairs,  for  the  motion. 

H.  Mclnnes,  contra. 

Graham,  E.J. : — The  place  of  trial  is  not  mentioned  in 
the  specially  endorsed  writ  in  this  case,  but  there  is  a  pro- 
vision among  the  Rules  that  where  no  place  of  trial  is  named 
then  the  place  of  trial  shall  be  the  county  in  which  the  de- 
fendant is  required  to  enter  an  appearance. 
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I  think  that  this  is  not  an  irregularity.  In  such  counties 
as  Yarmouth,  where  the  Court  sits  in  two  different  places, 
according  as  it  is  spring  or  autumn,  it  always  was  the  prac- 
tice to  try  the  action  in  either  place  according  to  the  time 
it  was  ready  for  trial.  The  application  will  be  dismissed, 
plaintiff's  costs  to  be  costs  in  the  cause.  ♦ 


NOVA  SCOTIA. 

Russell,   J.  June   1st,   1906. 

BARTLETT  v.  XOVA  SCOTIA  STEEL  COMPANY. 

Trespass — Removal  of  Coal — Measure  of  Damages. 

Motion  to  vary  referee's  report,  argued  before  Russell, 
J.,  at  Chambers. 

W.  A.  Henry,  for  the  motion. 

W.  B.  A.  Ritchie,  K.C.,  contra. 

Russell,  J.: — I  must  assent  to  Mr.  Henry's  contention 
that  there  is  some  difference  between  this  case  and  that  of 
Livingstone  v.  Ranyards  Coal  Co.,  5  App.  Cas.  25.  on  which 
the  referee  bases  his  report.  In  that  case  the  coal  had  an 
actual  intrinsic  value  because  it  could  be  brought  to  the 
surface  at  a  cost  less  than  its  value  when  there,  while  in 
the  present  case  the  contention  is  that  the  events  have  proved 
precisely  the  opposite  conditions  to  have  existed.  But  I  think 
this  difference  does  not  affect  the  conclusion  arrived  at  by 
the  referee ;  on  the  contrary  I  agree  with  Mr.  Ritchie  that  we 
must  not  be  wise  after  the  event.  The  rule,  which  seems  to 
have  been  a  comparatively  modern  discovery  of  Mr.  Baron 
Parke's,  is  that  if  the  property  has  been  taken  innocently 
and  ignorantly  without  any  negligence,  damages  should  be 
what  should  have  been  a  fair  price  if  the  wrongdoer  had 
bought  it  whilst  it  was  yet  a  portion  of  the  land.  This  is 
Lord  Blackburn's  statement  of  the  rule  as  he  conceived  it 
to  have  been  established  by  Parke,  B.  r  see  5  App.  Cas.  at 
p.  40,  and  it  differs  from  the  statement  of  the  rule  made 
by  Bacon,  V.-C,  in  In  re  United  Merthvn  Collieries  Co., 
L.  R.  15  Eq.  46.  I  accept  Lord  Blackburn's  statement  of 
the  rule,  which  is  that  the  measure  of  damages  is  the  value 
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of  the  coal  in  a  coal  field,  which  may  differ  altogether  from 
its  intrinsic  value.  The  latter  may  be  nothing  at  all.  The 
former  depends  on  the  estimate  that  would  be  put  upon  It 
by  purchasers,  and  it  seems  to  me  that  this  is  manifestly 
the  correct  measure  of  the  damage  done  to  the  owner.  Of 
course  the  assessment  of  the  damages  on  this  basis  must  be, 
as  assessments  of  damages  are  half  the  time,  a  matter  of 
conjecture  and  even  guesswork.  The  referee  has  had  all  the 
available  evidence  before  him  and  has  done  the  best  possible 
under  the  circumstances,  and  I  do  not  see  good  reaiion  for 
disturbing  his  finding. 


NOVA  SCOTIA. 

Graham,  E.J.  June  23rd,  1906. 

AUSTEN  BROTHERS  v.  PIERS. 

Striking  out  Defence  as  False  and  Frivolous. 

Application  to  strike  out  defence  as  false,  argued  before 
Graham,  E.J.,  at  Chambers. 

E.  P.  Allison,  for  the  motion. 

J.  L.  Barnhill,  contra. 

Graham,  E.J. : — This  is  an  application  to  set  aside  the 
defence  as  false.  I  have  granted  two  extensions  each  of  about 
a  month  to  enable  the  defendant  to  procure  an  affidavit  of 
Mr.  Harding,  for  whose  accommodation  he  became  liable  on 
the  note.  Mr.  Harding  is  absent  in  Red  Deer,  N.W.T.  I 
do  not  feel  justified  in  granting  further  delay.  The  only 
defence  suggested  is  that  a  certain  amount  realized  from 
the  sale  of  the  drill,  part  of  the  goods,  was  to  be  credited  on 
the  note  or  its  consideration  to  the  relief  of  the  surety, 
whereas  the  plaintiffs'  theory  is  that  it  was  to  be  applied  on 
Harding's  general  account,  and  that  this  has  been  done.  I 
have  read  over  the  correspondence  with  Harding  and  I  think 
that  the  latter  view  is  correct.  Therefore  Harding's  affidavit 
would  not  substantiate  the  defence.  It  must  be  struck  out 
with  costs. 
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NOVA  SCOTIA. 

Russell,  J.  July  6th,  1906. 

WEBBER  v.  PEARSON. 

Pleading — Amendment. 

Motion  to  amend  statement  of  claim,  argued  before  Rus- 
sell, J.,  at  Chambers. 

W.  B.  Rebetine,  K.C.,  and  T.  R.  Robertson,  for  the 
application. 

H.  Lovett,  contra. 

Russell,  ,T. : — I  have  some  doubt  whether  I  ought  to  al- 
low any  amendment  in  this  case,  and  whether  if  an  amend- 
ment is  made,  the  facts  proved  will  entitle  the  plaintiff  to 
any  substantial  relief.  If  the  amendment  were  refused  I 
would  adopt  the  suggestion  of  the  defendant's  counsel  and 
leave  the  plaintiff  at  liberty  to  bring  another  action.  But  I 
think  it  is  altogether  better  that  an  end  should  be  made  of 
the  plaintiff's  claim  one  way  or  other,  and  I  will  therefore 
give  the  plaintiff  leave  to  shape  the  statement  of  claim  so  as 
to  cover  the  possible  ground  of  action  indicated  in  my  former 
memorandum.  The  defendant  to  have  leave  to  tender  further 
evidence  on  the  subject  of  the  amended  claim.  I  think  the 
expense  of  a  reference  can  be  saved  to  the  parties.  I  will 
hear  whatever  evidence  would  be  laid  before  a  referee. 


NOVA  SCOTIA. 

Graham,   E.J.  July   9th,   1906. 

BANK  OF  MONTREAL  v.  WALLACE. 

Attachment — Interest  in  Mines — Registration  of  Attachment 
in  Mines  Office  Sufficient — Seizure  by  Sheriff  not  Essen- 
tial—-Unregistered  Equitable  Interest  not  an  Answer — Dili- 
gence a  Condition  of  Setting  Aside  Proceedings. 

Application  to  set  aside  writ  of  attachment  and  proceed- 
ings thereunder,  argued  before  Graham,  E.J.,  at  Chambers. 

T.  J.  Wallace,  in  support  of  application. 

H.  Mclnnes,  contra. 
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Graham,  E.J.: — This  is  an  application  to  set  aside  a 
writ  of  attachment,  and  the  judgment  in  the  action  entered 
up  in  the  usual  way  after  assessment  of  damages,  the  de- 
fendant as  it  is  alleged  being  absconding,  or  absent  from 
the  Province. 

It  was  sought  to  attach  the  interest  of  the  defendant  in 
coal  mining  leases  standing  in  the  name  of  the  defendant 
and  another  in  the  Mines  Office  under  the  provisions  relating 
to  absconding  or  absent  debtors,  Order  46  of  the  Judica- 
ture Bules,  and  the  provisions  of  the  Mines  Act,  ss.  107, 
108,  109,  114  and  118. 

The  system  of  registry  which  prevails  in  the  Department 
of  Mines  provides  for  the  registry  of  an  attachment,  which 
binds  the  lease  or  other  interest  until  thirty  days  after  judg- 
ment is  recovered,  and  the  judgment  when  recovered  and  re- 
gistered takes  effect  from  the  date  of  the  registry  of  the 
attachment.    • 

Under  Order  46,  Rule  3,  it  is  provided  that  "  the  sheriff  to 
whom  a  writ. of  attachment  is  directed  shall  levy  for  the 
amount  endorsed  on  the  writ  with  $120  for  probable  costs." 
And  then  the  Mines  Act  provides  for  its  registry  so  as  to 
bind  the  interest  in  the  mine. 

The  word  "  levy "  in  the  rule  just  cited  is  an  elastic 
word.  In  the  case  of  land,  levying  is  effected  under  the 
provisions  of  the  Registry  Act,  R.  S.  C.  137,  by  registry,  and 
under  the  Mines  Act  there  are  provisions  somewhat  similar 
to  those  in  the  Registry  Act.  No  manual  seizure  is  or  could 
be  required  as  in  the  case  of  chattels.  No  one  would  dispute 
that  a  leasehold  interest  can  be  sold  under  execution :  Mather 
on  Execution,  p.  93.  Levying,  except  in  respect  to  chattels, 
is  carried  out  by  registration  under  our  statutes. 

But  for  the  provisions  in  the  Mines  Act  as  to  registry  of 
an  attachment,  it  might  be  necessary  to  attach  the  lease  like 
other  chattels  or  movables.  But  I  am  of  opinion  that  it 
is  unnecessary  to  do  so  in  view  of  those  provisions :  Coleman 
v.  Rawlinson,  1  F.  &  F.  330.  That  brings  me  to  the  de- 
fendant's contention  that  as  this  mining  property  is  situate  in 
Inverness  county,  the  sheriff  of  that  county,  rather  than  the 
sheriff  of  Halifax,  should  have  been  the  sheriff  to  have  ex- 
ecuted the  writ.  I  think  there  is  no  reason  for  holding 
that  the  sheriff  of  Inverness  was  the  proper  sheriff.  With 
real  property,  owing  to  the  statutory  provisions  respecting 
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sales  of  land  by  the  sheriff  under  execution,  it  is  thought 
necessary  to  direct  writs  of  attachment  to  the  sheriff  of  the 
county  in  which  the  land  lies,  there  being  a  registry  in  each 
county.  These  provisions  do  not  apply  to  mining  interests. 
These  interests  are  not  real  estate  situate  in  a  particular 
county. 

The  duplicate  lease,  the  registry,  and  the  defendant's 
domicile  are  all  in  Halifax  county.  In  my  opinion  the  levy 
was  sufficient  and  the  proper  sheriff  executed  the  writ  of 
attachment. 

The  defendant  contends  that  he  had  no  interest  which 
could  be  attached.  He  claims  that  he  holds  the  property 
only  as  a  trustee. 

By  deed  of  2nd  of  May,  1894,  Thomas  J.  Wallace  con- 
veyed to  the  defendant  in  trust,  to  pay  certain  creditors, 
inter  alia,  the  following  property :  "  Also  his  right  under 
application  for  a  right  to  search  in  one  square  mile  of  coal 
property,  at  or  near  Chimney  Corner,  as  described  in  said 
application  on  file  in  the  Mines  Office  at  Halifax,  and  all 
his  right,  title,  or  interest,  in  two  coal  mining  areas  applied 
for  by  him  and  one  William  B.  Wallace  .  .  . ;  such  appli- 
cation being  also  filed  in  the  Mines  Office  at  Halifax,  the 
said  coal  mining  areas  being  situate,  lying  and  being  near 
Chimney  Corner  or  Broad  Cove  in  the  County  of  Inver- 
ness, Cape  Breton,  and  all  land  owned  by  him,  and  all  his 
right,  title  and  interest  in  land  held  by  him  separately  or 
jointly  with  any  other  person  ...  in  the  said  County 
of  Inverness,  and  all  land  covered*  with  water  in  which  he 
is  in  any  way  interested  in  said  county/  Apparently  this 
property  afterwards  became  the  subject  of  leases  numbers  32, 
33,  and  34,  issued  to  the  defendant,  or  rather  to  the  defend- 
ant and  Charles  M.  Wallace.  But  on  the  record  in  the 
Mines  Office  the  defendant  does  not  appear  as  trustee.  The 
applications  appear  to  have  been  signed  by  him  in  his  own 
name. 

While  Thomas  J.  Wallace  might  claim  against  the  de- 
fendant that  he  is  in  equity  a  trustee  in  respect  to  these 
leases,  the  scheme  of  the  registry  provisions  would  require 
that  the  plaintiffs  should  have  notice  of  this  equity  to  affect 
them. 

Then  in  respect  to  lease  number  32,  it  appears  from  the 
affidavit  of  Mr.  Hall,  an  employee  in  the  'Mines  Office,  that 
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the  property  mentioned  in  that  lease  was  not  embraced  in 
the  property  mentioned  in  the  trust  deed.  From  an  affidavit 
of  Thomas  J.  Wallace,  in  reply,  I  infer  that  he  claims 
that  this  property,  by  an  agreement  merely  verbal,  was  sub- 
ject to  the  same  trusts  as  the  others.  « 

I  think  I  cannot  give  effect  to  such  an  agreement.  These 
registry  provisions  would  be  very  different  from  other  re- 
gistry provisions  if  such  a  contention  were  allowed  to  prevail. 

I  think  that  there  was  a  sufficient  attachment  of  property 
to  give  the  Court  jurisdiction  to  proceed  to  judgment  under 
the  Rules. 

Then  it  is  contended  that  the  defendant's  absence  is 
merely  temporary,  and  that  he  does  not  come  within  the  pro- 
visions relating  to  absconding  or  absent  debtors. 

The  defendant's  affidavit  does  not  satisfy  me  that  this 
contention  is  correct.  He  has  now  been  absent  for  a  year. 
He  fixes  no  time  when  he  expects  to  return  to  this  province. 
Other  attachments  were  issued  against  him.  He  is  not  shown 
to  have  here  any  property  that  would  be  sufficient  to  satisfy  a 
judgment,  other  than  his  interest  in  these  coal  leases. 

The  defendant  further  contends  that  the  debt  is  not  due. 
He  has  not  made  out  a  case  for  setting  these  proceedings  aside 
upon  such  a  ground. 

The  defendant  is  the  maker  of  the  note  sued  on.  He 
was  not  a  surety  and,  whether  he  was  or  not,  there  were  no 
circumstances  to  discharge  him  from  liability.  Such  an 
application  would  require  very  strong  grounds  to  justify  set- 
ting aside  an  attachment  and  judgment.  Very  nearly  ten 
months  elapsed  after  the  attachment  before  the  application 
was  made  to  set  aside,  although  a  copy  of  the  writ  of  sum- 
mons was  served  by  leaving  the  same  at  the  residence  of 
Thomas  J.  Wallace,  who  had  knowledge  of  the  proceeding 
within  a  very  short  period,  he  speaks  of  it  in  his  affidavit 
as  "  more  than  a  week."  He  says  he  is  intimately  acquainted 
with  the  business  matters  of  the  defendant  outside  of  his 
professional  business,  and  shews  in  his  affidavit  that  he  after- 
wards saw  him  in  New  York,  and  I  infer  from  it  that  the 
defendant  must  have  known  of  these  proceedings.  Judgment 
was  obtained  on  the  5th  January,  1906,  and  notice  of  the 
application  to  set  the  proceedings  aside  was  not  given  until 
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the  6th  of  April,  19UG.  A  defendant  should  move  promptly 
when  he  intends  to  raise  some  of  the  grounds  which  he  urges 
here. 

t  The  defendant  contends  that  the  sheriff  has  made  an  ex- 
cessive attachment.  That  is  a  matter  largely  in  the  discretion 
of  the  officer.  The  time  has  not  come  for  selling  the  land, 
when,  if  he  attempted  to  sell  too  much,  no  doubt  a  remedy 
would  be  found.  This  is  the  mere  registry  of  a  lien.  The 
interest  of  the  defendant  is  uncertain,  and  the  property  is 
that  kind  of  property  which  only  has  a  speculative  value,  and 
at  sheriff's  sale  might  not  realize  the  amount  of  the  lien. 
J  think  that  the  process  of  the  Court  has  not  been  abused. 

In  my  opinion  the  application  should  be  dismissed  and 
with  costs. 


NOVA  SCOTIA. 

Graham,  E.J.  July  9th,  1906. 

WALLACE  v.  BANK  OF  MONTREAL. 

Securiiy  for  Costs — Absence  from  Jurisdiction. 

Motion  for  security  for  costs,  argued  before  Graham,  E.J., 
at  Chambers. 

H.  Mclnnes,  in  support  of  motion. 

T.  J.  Wallace,  contra. 

Graham,  E.J. : — This  is  an  application  for  security  for 
costs  on  the  ground  of  absence  from  the  province.  The  plain- 
tiff went  to  New  York  a  year  ago  in  May,  and  was  not  shewn 
to  have  returned  up  to  the  time  of  the  hearing.  I  am  not 
satisfied  that  he  possesses  in  the  jurisdiction  property  to  re- 
spond to  costs  of  a  permanent  nature,  other  than  some  mining 
leases  which  he  claims  do  not  belong  to  him. 

There  will  be  an  order  for  security  in  the  usual  terra*, 
and  the  amount  will  be  in  the  first  instance  $160. 
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NOVA  SCOTIA. 

Russell,  J.  July  5th,  1906. 

STAVEKT  v.  LOVETT. 

Company — Winding-up — Action  by  Liquidator  in  His  Own 
Name  Without  Leave — General  Authority  to  Take  Pro- 
ceedings. 

Motion  to  dismiss  action  as  wrongly  brought  in  the  name 
of  a  liquidator  without  authority  and  not  in  the  name  of  the 
insolvent  bank,  argued  before  Russell,  J.,  at  Chambers. 

H.  Lovett,  for  the  motion. 

H.  Mclnnes,  contra. 

Russell,  J.: — The  action  is  brought  against  directors 
for  paying  dividends  out  of  capital,  making  advances  to 
(insolvent  customers,  and  otherwise  acting  negligently  in 
the  discharge  of  their  duties  as  directors.  The  objection 
is  taken,  among  others,  that  the  action  is  brought  by  the 
liquidator  without  the  previous  approval  of  the  Court.  This 
1  think  is  answered  by  the  order  of  the  20th  June,  1905', 
declaring  that  all  the  acts  authorized  by  the  Winding-up 
Act  and  amending  Acts  may  be  done  by  the  liquidator, 
without  the  previous  intervention  or  sanction  of  the  Court 
or  any  Judge.  This  order  was  made  under  c.  32  Acts  of 
1889,  s.  13,  and  was,  I  think,  fully  warranted  by  that  section 
under  the  authority  cited  to  me  at  the  time  the  order  was 
made.  It  has  been  suggested  that  there  is  a  difference  be- 
tween the  English  and  the  Canadian  Act,  but  Mr.  Masten's 
note,  p.  618,  indicates  that  the  discretion  of  the  liquidator  is 
no  wider  under  the  English  than  under  the  Canadian  Act  in 
respect  to  the  institution  of  litigation. 

The  objection  that  there  was  no  notice  to  creditors,  con- 
tributories  and  shareholders  is  based  upon  a  close  reading  of 
the  order  of  the  20th  of  June.  1905,  above  referred  to,  upon 
which  it  is  argued  that  the  clause  of  that  order  dispensing 
with  notice  is  inapplicable  to  this  case  because  it  says  that 
notice  is  dispensed  with  only  in  cases  where  the  liquidator 
:s  required  or  finds  it  necessary  to  make  application  for  the 
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approval  of  the  Court  before  taking  any  step.  This  is  true; 
section  (f)  of  the  order  does  not  help  the  plaintiff  against 
the  defendant's  contention  with  respect  to  the  want  of  notice. 
But  I  am  not  clear  that  the  notice  referred  to  in  connection 
with  the  institution  of  litigation  is  not  simply  a  notice 
precedent  to  the  approval  of  the  Court  such  as  would  enable 
the  parties  so  notified  to  shew  cause  why  the  approval  of 
the  Court  should  not  be  given,  and  if  this  is  the  rationale  of 
the  matter  it  explains  why  the  only  notice  dispensed  with 
by  the  order  of  June  20th  is  the  notice  of  an  application  for 
approval.  If  this  is  what  the  statute  means,  the  approval 
being  dispensed  with,  the  notice  goes  with  it.  I  would  infer 
that  this  is  what  is  meant  from  a  note  of  Mr.  Masten's, 
at  p.  618,  where  he  says  that  the  liquidator  cannot  bring 
proceedings,  etc.,  without  the  previous  consent  of  the  Court 
on  notice  to  creditors,  contributories,  shareholders  or  mem- 
bers as  the  Court  prescribes.  What  would  be  the  good  of 
£  notice  to  these  parties  after  the  approval  had  been  granted 
1  do  not  at  present  see. 

I  think  the  defendants'  contention  is  sound  that  the  action 
is  one  that  should  have  been  brought  in  the  name  of  the  com- 
pany, but  it  seems  to  me  that  the  judgment  of  the  Privy 
Council  per  Lord  Davey,  cited  on  the  argument,  is  conclu- 
sive as  to  the  propriety  of  an  amendment  being  made:  Kent 
v.  Comunaute  des  Soeurs  de  Charity,  [1903]  A.  C.  at  p.  227. 

It  seems  to  me  there  is  a  good  deal  of  force  in  the  conten- 
tion of  the  defendants  that  as  to  the  complaint  that  dividends 
were  paid  out  of  capital,  the  shareholders  who  were  paid 
those  dividends  should  not  ask  in  effect  that  they  should  be 
paid  to  them  again,  but  notwithstanding  Lord  Justice  Cot- 
ton's dictum  in  In  re  Exchange  Banking  Co.,  21  C.  D.  at  p. 
536,  which  I  think  is  obiter,  I  can  conceive  of  the  company 
as  a  company,  and  even  those  very  same  shareholders  suf- 
fering from  the  depletion  of  the  capital  of  the  bank  to  a 
greater  amount  than  the  mere  payment  of  that  amount  of 
capital  in  dividends  would  compensate.  I  do  not  think  that 
the  paragraph  can  be  struck  out  therefore.  The  matter  is  one 
every  aspect  of  which  I  should  assume  would  be  open  for 
discussion  and  adjudication  at  the  trial. 

The  plaintiff  will  have  leave  to  amend,  costs  of  the 
motion  reserved. 
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NOVA  SCOTIA. 

Full  Court.  May  25th,  1906. 

CLISH  v.  BALTIMORE-NOVA  SCOTIA  MINING  COM- 
PANY. 

Attachment — Interest  in  Mines — Unregistered  Transfer  before 

Attachment. 

Appeal  from  judgment  of  Weatherbe,  C.J.,  dismissing 
application  to  set  aside  writ  of  summons  and  attachment, 
argued  before  Meagher,  Fraser,  Russell,  and  Loxgley, 
JJ. 

H.  A.  Lovett,  for  appellants. 

H.  Mellish,  K.C.,  and  H.  'Mclnnes.  for  respondents. 

Longley,  J. : — The  defendants  are  a  foreign  corporation, 
incorporated  under  the  laws  of  West  Virginia.  In  June,  1901, 
they  acquired  from  Jennings  and  others,  certain  gold  areas 
at  Cariboo,  Halifax  county,  by  purchase  and  duly  executed 
transfer,  and  simultaneously  with  this  transfer  the  company 
executed  a  mortgage  of  the  areas  so  received  to  Jennings  and 
Duffy  as  trustees,  for  $150,000,  accompanied  by  the  delivery 
to  such  trustees  of  150  bonds  of  $1,000  each.  The  usual  con- 
ditions were  made  for  the  extinguishing  of  the  bonds  by  pay- 
ment, and  the  right  of  the  bondholders  to  sell  and  dispose  of 
the  property  in  case  of  default  in  payment  of  interest  or  prin- 
cipal according  to  the  terms  specified. 

The  company  entered  into  possession  concurrently  with 
this  transfer,  built  a  mill,  sank  a  shaft,  acquired  more  areas, 
and  incurred  debts  to  the  plaintiffs,  at  all  events. 

On  September  20th,  1905,  the  plaintiffs  issued  a  writ  of 
summons  against  the  company,  serving  the  same  upon  L.  W. 
Getchell,  the  registered  agent  under  the  Act  respecting  cor- 
porations. 

On  October  2nd,  a  writ  of  attachment  against  the  property 
of  the  company  under  Order  47,  Judicature  Act,  was  issued 
by  plaintiffs,  which  was  duly  registered  in  the  Mines  Office 
on  that  date.  Afterwards  on  October  14th,  a  chambers  sum- 
mons was  taken  out  by  defendants  to  vacate  the  service  of 
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the  summons,  and  the  writ  of  attachment,  which  said  sum- 
mons was  duly  heard  at  Chambers  by  the  learned  Chief  Jus- 
tice, and  on  the  12th  December,  1905,  an  order  was  made 
dismissing  such  application.  An  appeal  from  this  order  has 
been  taken,  and  is  now  before  this  Court  for  determination. 

The  grounds  for  setting  aside  the  writ  of  attachment  may 
be  briefly  stated  as  follows.  The  defendants  allege  that  their 
mining  venture  not  proving  a  success,  and  being  unable  to 
pay  interest  or  principal  upon  the  mortgage  bonds,  the  com- 
pany notified  the  trustees  on  May  26th,  1905,  that  they  would 
surrender  the  property  without  action,  to  which  the  trustees 
responded  on  May  29th,  accepting  the  surrender,  and  in  the 
affidavits  of  the  officers  of  defendants,  June  1st  is  named 
as  the  day  on  which  the  surrender  took  effect. 

No  written  transfer  was  made,  however,  until  September 
19th,  1905,  when  the  company  executed  a  bald  transfer  to  the 
trustees,  for  a  consideration  of  $5,  of  all  the  gold  mining 
areas  at  Cariboo  which  they  had  acquired  from  the  vendors 
in  June,  1901,  together  with  such  additional  areas  as  they 
acquired  since  that  date. 

This  transfer  was  not  registered  at  the  Mines  Office  at 
the  time  of  the  issue  of  the  writ  of  summons,  or  writ  of 
attachment,  by  plaintiffs  in  this  cause,  nor  up  to  November 
11th  following.  The  plaintiffs  had  no  notice  of  these  trails- 
actions  up  to  the  date  of  their  proceedings,  but  it  appears  by 
the  papers  before  us  that  defendants,  by  their  secretary,  cor- 
responded with  the  plaintiffs  on  the  subject  matter  of  their 
claim  until  September  19th,  1905. 

The  question  we  are  called  upon  to  decide  is,  whether  in 
view  of  these  facts  the  defendants  had  any  property,  real  or 
personal,  within  the  Province,  which  would  warrant  the  writ 
of  attachment.     If  they  had  none,  the  writ  must  be  set  aside. 

It  may  be  stated,  I  think,  that  the  decisions  on  this  point 
make  it  reasonably  clear  that  in  order  to  support  a  writ  of 
attachment  it  is  not  necessary  at  this  stage  to  shew  conclus- 
ively the  possession  of  property  by  a  valid  and  unquestionable 
title;  it  is  sufficient  if  prima  facie  an  interest  in  property  is 
shewn,  and  the  fact  that  a  writ  of  attachment  is  upheld  is 
no  bar  to  the  defendants  to  shew  in  the  later  stage  of  the 
cause  that  they  had  no  property.  The  test  of  the  matter  is 
jurisdiction — the  disclosure  of  sufficient  to  warrant  a  con- 
testation of  the  rights  of  the  parties  in  this  Court,  and  there- 
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fore  I  think  that  less  evidence  of  property  than  would  be 
necessary  to  finally  dispose  of  the  issue,  would  suffice  to  give 
the  Court  jurisdiction.  The  question  is  whether  defendants 
have  an  attachable  interest,  and  it  has  been  held  by  this 
Court  in  Thompson  v.  Ellis,  4  R.  &  G.,  that  although  defen- 
dant had  conveyed  all  his  property  by  deed  prior  to  the  writ 
of  attachment,  yet  as  there  were  incidents  connected  with  the 
transfer  which  savoured  of  fraud,  an  attachable  interest 
would  remain  in  the  property  to  enable  the  plaintiff  to  test 
the  validity  of  the  transfer.  It  is  not  alleged  in  this  case  that 
anything  fraudulent  is  adducible  from  the  circumstances  of 
the  transfer  of  September  19th,  1905,  but  it  is  to  be  noted 
that  this  transfer  was  made  secretly  by  the  parties  to  the  ori- 
ginal transaction,  and  after  the  defendants  had  incurred 
debts,  which  it  would  be  harder  to  collect  after  such  a  transfer 
had  been  made.  However,  not  sufficient  data  was  submitted 
by  plaintiffs  to  decide  the  question  on  this  ground  alone. 

But  a  most  important  fact  in  this  regard  is  the  failure  to 
register  in  the  Mines  Office  the  transfer  of  September  19th, 
1905.  Prior  to  issuing  their  writ  of  attachment,  the  plain- 
tiffs would  naturally  examine  the  records  of  the  Mines  Office, 
and  on  October  2nd  they  would  have  found  that  defendants 
were  the  owners  of  all  the  numerous  areas  which  constituted 
their  assets,  together  with  the  mill  and  development  work 
which  had  been  done.  This  would  have  justified  the  writ 
fully. 

But  the  defendants'  counsel  in  answer  to  this  urged  that 
the  mortgage  of  June,  1901,  was  a  purchaser's  mortgage, 
and  constituted  a  vendors'  lien  throughout,  the  registration 
of  which  was  notice  to  the  world  of  a  lien  superior  to  all  sub- 
sequent incumbrancers.  I  do  not  quite  subscribe  to  the  view 
that  when  the  defendants  obtained  a  transfer  of  the  areas 
absolutely,  and  merely  put  a  mortgage  upon  them,  which  ac- 
cording to  our  doctrines  was  nothing  more  than  an  ordinary 
mortgage  with  its  incidents,  this  would  absorb  so  completely 
all  the  interest  of  the  defendant  company  and  deprive  credi- 
tors of  the  benefits  of  a  writ  of  attachment.  That  is  not  the 
conception  of  a  mortgage  which  prevails  here.  The  equity 
of  redemption  of  a  mortgagor  is  I  think  clearly  attachable. 

What  effect,  therefore,  would  a  secret — that  is  an  unregis- 
tered— transfer  such  as  that  of  September,  1905,  have  in  de- 
feating an  attachable  interest  which  appeared  upon  the  records 
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of  the  Mines  Office  on  October  2nd,  1905  ?  And  what  would 
be  its  legal  effect  as  against  an  attachment  registered  in  the 
Mines  Office  on  that  date? 

The  counsel  for  defendants  in  his  very  able  argument 
quoted  the  decisions  of  two  learned  Judges  of  this  Court  upon 
the  effect  of  the  Registry  of  Deeds  Act,  B.  S.  1900  c.  137,  and 
especially  s.  16  (Sissiboo  Pulp  Co.  v.  Carrier-Lane  Co.,  per 
Graham,  E.J.,  and  Mooney  v.  'McDonald,  per  Fraser,  J.)  I 
accept  fully  the  conclusions  of  both  learned  Judges  in  these 
cases,  but  I  am  not  quite  able  to  see  that  they  apply  to  this 
case.  They  are  under  c.  127,  and  s.  16  of  that  Act  was  in- 
troduced in  the  revision  of  1900  for  the  purpose  of  prevent- 
ing  snap  judgments  from  getting  priority  over  bona  fide 
transfers  for  valuable  consideration.  The  Sissiboo  case  can 
have  no  application  here,  because  it  was  based  upon  the  fact 
t!,at  Burrill  never  was  an  owner.  In  this  case  the  defen- 
dants were  owners  after  1901.  But  the  ground  upon  which 
Mooney  v.  McDonald  was  determined  it  seems  to  me  is  not 
applicable  to  this  case,  because  in  reading  ss.  116,  117,  and 
J 18  of  the  Mines  Act,  R.  S.  1900  c.  18,  I  find  no  words 
which  give  effect  to  the  principle  embodied  in  s.  16  of  c.  137. 
The  words  of  s.  116  are  clear:  "  Every  instrument  (say  that 
of  September  19th,  1905),  shall  as  against  any  person  claim- 
ing under  any  subsequent  judgment  or  writ  of  .attachment 
VKay  the  plaintiffs'  of  October,  1905)  affecting  the  title  to  the 
same  licenses  or  lease,  be  of  no  effect  unless  such  instrument 
is  registered,"  etc. 

Section  118.  "  Every  writ  of  attachment  registered  un- 
der the  provisions  of  this  chapter  shall  from  the  date  of  such 
registry  bind  and  be  a  charge  upon  licenses  and  leases  in  the 
same  manner,  and  to  the  same  extent,  as  a  registered  judg- 
ment,^ etc. 

Under  these  sections,  upon  any  fair  interpretation,  I  think 
the  attachment  takes  priority  of  the  transfer  of  September 
19th,  1905. 

But  even  if  the  contention  of  the  learned  counsel  for  de- 
fendants, respecting  the  potency  of  the  vendors'  lien,  should 
be  accepted,  there  would  still  be  difficulty  in  his  way.  The 
subsequently  acquired  areas  could  only  be  transferred  by  the 
instrument  of  September  19th,  1905.  These  would  not  have 
been  vested  in  the  trustees  by  virtue  of  the  vendors'  lien,  and 
could  not  thereby  secure  priority  to  plaintiffs'  registered  writ 


ROSS  v.  QAXNON.  239 

of  attachment  without  previous  registration.  It  does  not  mat- 
ter how  small  may  be  their  value — they  are  quite  enough  to 
constitute  an  attachable  interest. 

I  think  the  appeal  in  this  case  should  be  dismissed  with 
costs. 

Meagher,  J.  (oral) : — I  do  not  feel  like  committing  my- 
self to  any  view  except  that  I  think  there  was  a  question  of 
interest,  and  if  we  dismissed  the  attachment  there  would  be 
no  opportunity  of  trying  it.  I  think  there  is  an  interest  which 
was  attachable. 

Russell,  J.,  concurred. 

Fraser,  J.,  having  been  appointed  Lieutenant-Governor 
of  tbe  Province,  took  no  part  in  the  judgment. 


NOVA  SCOTIA. 

Full  Court.  April  11th,  1906. 

ROSS  v.  GANNON. 

Rills  of  Exchange — '-Inconsistent  Defences — Trial  Judge  Dis- 
crediting Evidence  on  One  Branch  —  Duty  of  Appellate 
Court  to  Weigh  Evidence. 

Appeal  by  plaintiffs  from  the  judgment  of  Graham,  E.J., 
at  the  trial,  dismissing  the  action  with  costs,  argued  before 
Weatherbe,  C.J.,  Townshend,  Russell,  and  Longley, 

JJ. 

H.  Hellish.  K.C.,  for  appellant. 

R.  E.  Harris,  K.C.,  for  respondents. 

Weatherbe,  C.J. : — This  appeal  is  from  the  decision  of 
the  trial  Judge  on  a  claim  arising  out  of  a  promissory  note 
made  January  7th,  1899,  for  $960.40,  signed  by  the  defen- 
dants— father  and  son — made  payable  to  one  K.  R.  McKenzie. 
and  by  McKenzie  endorsed  to  plaintiff,  who  was  his  clerk  at 
the  time. 
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This  note  was  discounted  at  the  Union  Bank  at  North 
Sydney,  and  the  proceeds  placed  to  the  credit  of  McKenzie. 

The  Gannons  had  no  business  relations  with  Roes  except 
arising  out  of  his  transactions  with  defendants  in  his  capacity 
as  clerk  for  McKenzie — according  at  any  rate  to  evidence 
furnished  by  one  of  defendants  and  confirmed  by  Ross 
himself. 

One  of  the  sons  of  defendant  Joseph  Gannon — Daniel  by 
name — had  died  previous  to  the  date  of  this  note  in  'May, 
1898,  and  according  to  the  unobjected  to  testimony  of  John, 
the  brother,  the  father  had  administered  his  estate. 

It  is  admitted  by  John,  as  plaintiff  swears,  that,  previous 
to  the  date  of  the  note,  after  the  death  of  Daniel,  Ross  had 
very  often  been  at  the  Gannons'  place  of  business  trying  to 
settle  a  claim  of  McKcnzie's,  who  happened  to  be  the  plain- 
tiff's father-in-law. 

Not  long  afterwards,  and  after  repeated  claims  by  Ross 
ihat  Daniel  owed  McKenzie,  notes  signed  by  the  father,  the 
administrator  and  the  brother  John — two  notes  were  given, 
both  made  payable  to  K.  R.  McKenzie,  one  for  $960.40  and 
the  other  for  $409.  Ross  at  the  time  claimed,  as  John  swears, 
ihat  $409  was  due  to  McKenzie  for  groceries  supplied  from 
McKenzie's  grocery  store,  and  the  other  for  unsettled  trans- 
actions not  connected  with  the  groceries. 

Afterwards  this  note  for  $960.40  was  four  times  renewed ; 
on  each  occasion  the  defendants  were  makers  and  K.  R.  Mc- 
Kenzie was  payee.  On  each  occasion  the  notes  were  en- 
dorsed to  plaintiff  and  one  Carlin,  and  by  them  endorsed  to 
the  Union  Bank,  the  proceeds  being  placed  to  the  credit  of 
McKenzie. 

Later  on  Ross  was  obliged  to  give  security  on  his  pro- 
perty to  obtain  the  endorsements  of  Carlin  until  plaintiff 
retired  the  last  renewal  for  $568.68,  which  is  now  claimed 
from  defendants. 

On  each  renewal  defendants  paid  an  instalment  as  well  as 
the  sums  paid  by  plaintiff.  Defendants  never  claimed  from 
Ross  or  McKenzie  any  repayment,  down  to  the  time  of  suit. 

Defendants  admit  that  they  paid  the  other  note  for  $409, 
and  that  it  was  a  debt  of  the  Gannons  or  some  of  them. 

To  the  suit  now  brought  by  Ross  defendants  have  pleaded 
a  number  of  pleas,  the  character  of  which  may  throw  some 
faint  light  at  least  on  a  transaction  much  obscured  bv  the 
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ihrcc  Gannons,  who  gave  very  conflicting  and  most  unsatis- 
factory testimony. 

Plaintiff  proved  his  note  and  rested.  This  was  a  prima 
facie  case,  and  what  we  are  now  concerned  with  is  the  de- 
fence set  up,  and  the  enquiry  as  to  whether,  under  the  evi- 
dence supplied,  that  defence  is  in  any  degree  established. 

Defendants  plead:  (1)  that  the  note  was  made  for  the 
accommodation  of  plaintiff;  (2)  that  the  note  was  given  for 
intoxicating  liquors  sold  to  Daniel  in  his  life-time  by  plain- 
tiff in  a  county  where  the  Canada  Temperance  Act  was  in 
Jorc;\  knowing  they  were  to  be  re-sold  in  contravention  of  the 
law;  (3)  that  the  note  was  given  by  defendants  to  plaintiff 
for  the  price  of  liquor  and  tobacco,  smuggled  in  violation  of 
the  Customs  law;  (4)  that  the  note  was  for  the  price  of 
goods  shipped  to  the  Island  of  St.  Pierre  for  the  purchase  of 
liquor  to  be  smuggled  in  North  Sydney  on  joint  account  of 
plaintiff  and  Daniel  Gannon  in  his  life-time;  (5)  at  the  time 
of  making  the  note,  plaintiff  agreed  to  make  to  defendants  a 
mortgage  on  certain  specified  property,  as  security  against 
any  losses  or  payments  defendants  should  be  obliged  to  in- 
cur, but  plaintiff,  though  requested  to  do  so,  has  refused  to 
execute  said  mortgage;  (6)  that  defendant  Joseph  Gannon 
satisfied  plaintiff's  claim  by  a  cheque  on  December  29th, 
1903,  for  $25.50  which  was  cashed  by  plaintiff  at  the  Union 
Bank;  (7)  that  John  Gannon  by  a  cheque  on  August  31st, 
1903.  drawn  by  him  payable  to  plaintiff  for  $16.95  satisfied 
plaintiff's  claim  by  its  being  cashed  at  the  Union  Bank;  (8) 
that  said  note  sued  on  was  signed  under  the  following  cir- 
cumstances and  except  for  such  circumstances  there  was  no 
consideration:  That  said  Gannons  delivered  to  said  Ross 
2.000  lbs.  of  tobacco  valued  at  65  cents  per  pound,  in  payment 
of  their  account  on  an  agreement  that  plaintiff  should  sell 
said  tobacco  and  with  the  proceeds  protect  said  note,  and  save 
and  keep  harmless  from  all  liability  on  account  thereof  de- 
fendants, and  plaintiff  did  dispose  of  the  said  tobacco  for 
valuable  consideration  and  defendants  have  received  no  con- 
sideration for  said  note  or  for  the  said  2,000  lbs.  of  tobacco. 
And  defendants  thereby  paid  and  satisfied  plaintiff's  claim. 

Which,  if  anv,  of  these  defences  has  been  made  out?  If 
1  was  satisfied  that  the  defendants  had  furnished  evidence 
satisfactory  to  the  learned  trial  Judge,  either  that  the  notes 
were  made  for  the  accommodation  of  Ross,  the  plaintiff,  or 
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that  they  were  made  on  account  of  transactions  between  the 
Gannons,  in  contravention  of  the  Customs  laws,  to  the  know- 
ledge of  Ross,  or  that  Ross  endorsed  the  notes  to  promote 
smuggling  in  which  the  Gannons  were  concerned  with  Mc- 
Kenzie, I  should  not  of  course  disturb  the  findings. 

But  I  do  not  wonder  that  we  are  left  in  uncertainty,  as 
to  the  truth  of  what  defendants  are  relying  on,  to  escape  lia- 
bility. 

« 

It  seems  not  doubtful  that  the  plaintiff  was  acting  in  the 
capacity  merely  of  a  clerk  to  McKenzie,  and  there  is  no  evi- 
dence I  think  that  can  be  adopted  as  a  defence  to  shew  that 
he  had  any  personal  interest  in  the  business  of  the  Gannons 
or  'McKenzie,  and  the  whole  of  the  proceeds  have  gone  ap- 
parently to  the  credit  of  McKenzie. 

Ix  is,  I  think,  insufficient  to  say  in  the  alternative  that 
either  the  consideration  of  the  notes  was  founded  on  a  smug- 
gling transaction  to  the  knowledge  of  plaintiff,  or  that  they 
may  have  been  made  for  the  accommodation  of  the  plaintiff. 
When  the  jury  or  a  trial  Judge  is  unable  to  escape  from  that 
state  of  mind  which  is  quite  a  possible  condition,  defendants 
are  not  entitled  to  a  verdict. 

Furthermore,  after  carefully  reading  the  whole  of  the 
evidence  and  the  reasons  of  the  decision,  and  applying  these 
to  the  pleadings,  I  am  unable  to  see  that  any  defence  is 
established  in  law  or  in  fact. 

Jf  I  were  at  this  moment  asked  whether  I  am  convinced 
that  these  notes  were  made  for  the  accommodation  of  the 
plaintiff  Ross.  I  should  be  obliged  to  reply  in  the  negative. 
1  might  be  suspicious  that  they  were  made  for  McKenzie's 
accommodation,  but  no  one  has  said  so.  Pius  Gannon,  a 
witness  who  was  detained  by  a  snow  storm  and  failed  to  hear 
the  evidence  of  his  father  and  brother,  speaks  much  more 
positively  than  either  of  them,  but  he  gives  an  entirely  dif- 
ferent account  of  the  original  transaction  from  theirs. 

He  says,  for  instance,  that  both  notes  were  given  for  the 
same  transaction.  They  were  to  be  used  for  the  purchase  of 
a  vessel  u  for  the  smuggling  traffic."  He  does  not  know  the 
name  of  the  vessel.  This  was  after  Daniel's  death.  Pius 
says  he  was  present  when  the  notes  were  signed.  He  gives 
the  reason  why  there  were  two  notes — because  Ross  could  not 
get  the  whole  amount  discounted  in  one  bank.  He  does  not 
explain  why  one  note  was  drawn  for  $960.40  and  the  other 
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for  $409.  Besides,  they  appear  to  have  been  discounted  in 
"one  bank/'  The  father  and  the  other  brother  admit  the 
$409  was  due  for  groceries  and  they  afterwards  paid  it.  The 
forty  cents  seems  to  lend  slight  corroboration  to  the  explana- 
tion of  Boss  that  this  note  was  for  the  balance  due  on  a  run- 
ning account,  and  Boss  was  entirely  corroborated  as  to  the 
grocery  debt. 

The  old  man  swears  he  never  heard  of  a  claim  by  Boss 
that  there  was  an  account  due  from  Daniel  to  McKenzie  till 
the  first  note  became  due,  and  this  is  confirmed  by  Pius,  but 
John  swears  that  before  the  $960.40  note  was  given  Boss  had 
claimed  the  indebtedness  of  Daniel,  and  was  very  often 
"down  claiming  a  settlement." 

Whatever  colour  the  evidence  of  Pius  lends  to  the  defence, 
a  joint  adventure  in  smuggling  is  somewhat  obscured  by  the 
assertion  that  both  notes  were  equally  tainted,  which  seems 
false. 

It  is  a  strong  circumstance  that  never  once  since  January, 
1899,  though  the  whole  of  the  proceeds  of  notes  made  by  the 
Gannons,  over  and  over  renewed,  had  gone  to  the  credit  of 
McKenzie  the  payee,  they  never,  down  to  the  time  of  action 
in  1903,  made  any  claim  against  the  man  whom  they  did  not 
deny  could  pay  his  debts,  and  for  whose  accommodation  they 
now  claim  the  notes  were  made. 

There  is  one  point  in  favour  of  plaintiff,  the  strength  of 
which  perhaps  has  been  lost  sight  of.  In  the  decision  the 
learned  Judge  seems,  to  some  extent,  to  assume  that  Boss 
should  be  treated  as  a  principal.  No  doubt  this  was  a  matter 
for  investigation. 

Pius  Gannon  puts  Boss  boldly  forward  as  the  principal. 
Boss  wanted  the  accommodation,  he  says,  for  the  purchase 
of  a  vessel  for  smuggling.  He  shews  before"  his  equivocating 
story  is  finished,  that  Boss  after  all  was  not  the  principal, 
nor  was  he  necessarily  to  be  concerned.  If  John  and  the 
father  would  sign  he,  Boss,  would  buy  the  vessel,  says  this 
witness,  and  protect  the  notes,  and  he  continues,  "  Boss  was 
putting  some  money  into  it  also."  The  Judge's  necessary 
doubts  are  expressed,  whether  in  the  first  place,  the  story  of 
Pius  is  true,  and  even  if  true,  whether  the  alleged  represen- 
tations of  Boss  were  not  made  merely  to  get  the  signatures. 
Prevarication,  quibbling,  and  evasion,  characterize  the  entire 
evidence  in  view  of  the  defence  of  the  defendants. 
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It  is  quite  obvious  throughout  that  the  Gannons  were  con- 
cealing the  true  story,  which  it  is  quite  possible  (if  they  had 
made  a  clean  breast)  might  have  borne  conviction  on  the  face 
of  it,  and  afforded  a  defence. 

At  the  same  time,  though  the  Gannons  and  McKenzie  may 
have  had  capital  invested  in  smuggling,  it  must  be  remem- 
bered that  men  of  that  stamp  are  fraudulent,  chiefly  through 
sins  of  omission,  which  they  fail  to  reveal  even  to  their  com- 
rades, and  if  smuggling  were  made  out  it  is  possible  they 
might  fail  to  connect  Ross  with  it. 

It  might  well  be  easier  to  succeed  against  the  payee  than 
the  endorser. 

The  only  ground  mentioned  in  the  decision  for  discredit- 
ing Eoss  was  his  "  unsatisfactory  testimony  in  respect  to  the 
non-production  of  books  " — not  his  general  evidence,  and  not 
his  demeanour,  which  would  be  wholly  for  the  Judge. 

Plaintiff  was  examined  at  length,  and  in  view  of  the 
obvious  misapprehension  of  defendants'  counsel  as  to  the 
actual  language  used  by  Boss  in  the  direct  examination, 
counsel  twice  asked  him  why  he  had  stated  the  books  were 
burnt. 

I  have  read  the  whole  of  the  evidence  and  plaintiff  never 
said,  as  is  disclosed  by  the  stenographer,  that  the  books  were 
burnt,  and  I  am  aware  that  it  is  something  perhaps  more 
serious  than  a  misfortune  that  no  witness  can  be  sure  of 
being  correctly  heard  in  the  Sydney  court-room. 

The  defect  of  the  alternative  finding  itself  is  fatal  with- 
out reference  to  this  last  subject,  and  that  alone  I  suppose 
requires  us  to  set  it  aside. 

It  was  said  if  the  learned  trial  Judge  had  found  distinctly 
for  the  defendants  the  finding  should  not  be  disturbed.  With 
deference,  I  dissent  from  this,  and  for  that  reason  I  have  taken 
pains  to  shew  that  it  was  impossible  for  any  Judge  to  find 
for  defendants. 

Almost  the  whole  of  my  attention  has  been  directed  not 
to  the  short  point  whether  there  has  been  a  distinct  finding, 
but  to  pointing  out  the  reasons  why  the  ends  of  justice 
could  not  be  served  by  ordering  a  new  trial.  It  would  be  too 
late  now  for  the  Gannons  to  unbosom  themselves,  and  they 
could  not.  and  ought  not,  expect  to  be  believed  upon  different 
evidence,  and  it  would  be  unfair  to  plaintiff  to  offer  them 


R08S  V.  GANNON.  245 

another  opportunity.    Plaintiff  I  think  should  have  judgment 
with  costs. 

John  Gannon  in  his  evidence  gives  an  account  of  nine 
barrels  of  tobacco  which  he  stored  with  Boss  in  his  stable, 
which  he  says  Ross  removed.  This  appears  in  the  offset  of 
defendants  under  date  of  May,  1898.  This  date  is  about  the 
iime  of  Daniel's  death.  On  cross-examination  John  said: 
"  This  tobacco  was  Daniel  Gannon's  business."  Therefore 
even  if  the  facts  could  be  determined,  upon  John's  statement 
defendants  are  not  entitled  to  the  offset. 

Townshend,  J.: — I  am  of  the  opinion  that  the. appeal 
should  be  dismissed  with  costs  for  the  reasons  stated  in  the 
judgment  appealed  from. 

Russell,  J. : — The  learned  trial  Judge  has  accepted  the 
evidence  of  the  defendants  in  preference  to  that  of  the  plain- 
tiff, and  the  defendants  are  in  substantial  accord  as  to  what 
took  place  at  the  time  the  note  sued  on  was  made.  There  has 
been  no  express  finding  that  the  note  was  for  accommodation, 
but  the  Judge  thought  it  was  either  this,  or  that  the  consid- 
eration was  illegal.  It  may  be  said,  therefore,  that  it  is  not 
a  question  of  rejecting  a  finding  of  facts  made  by  the  Judge 
en  conflicting  evidence.  But  in  my  judgment  it  comes  to 
the  same  thing.  The  Judge  believes  one  class  of  witnesses 
who  as  to  the  main  question  are  in  substantial  accord,  and 
he  disbelieves  the  plaintiff,  who  stands  alone.  The  circum- 
stantial evidence  is  not  very  significant  one  way  or  the  other, 
and  reading  the  evidence  in  cold  print  I  have  been  impressed 
with  the  plausibility,  to  say  the  least,  of  the  statements  of 
Joseph  Gannon,  which  are  detailed  and  circumstantial,  and 
have  not  been  circumstantially  contradicted  by  the  plaintiff, 
who  was  examined  in  rebuttal  after  the  defendants  had  given 
their  testimony,  having  in  the  first  instance  rested  his  case 
on  the  mere  proof  of  the  making  of  the  note  sued  on.  It  is 
argued  that  there  are  discrepancies  in  the  evidence  of  the 
three  defendants.  There  are  such  discrepancies,  it  is  true, 
one  witness  stating  a  number  of  things  that  another  witness 
eays  nothing  about.  For  instance,  Joseph  Gannon  and  Pius 
Gannon  both  detail  a  conversation  about  a  vessel  that  plain- 
tiff said  he  was  proposing  to  purchase.  John  Gannon  says 
nothing  about  the  vessel,  but  he  does  say  that  his  father, 
Joseph,  at  first  refused  to  sign  the  note,  and  he  so  reported 
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to  the  plaintiff,  who  told  him  to  go  in  and  explain  the  whole 
matter  and  everything  would  be  all  right.  If  we  assume  that 
this  explanation,  the  substance  of  which  John  Gannon  does 
not  profess  to  give  us,  wa6  the  story  about  the  vessel,  it 
removes  the  apparent  discrepancy  between  John  Gannon  and 
Joseph  Gannon  on  this  point;  and  there  is  no  violence  in  this 
assumption.  The  Judge  has  found  that  the  statement  about 
the  vessel  was  made,  and  I  do  not  feel  at  liberty  to  reverse 
his  finding. 

I  thought  it  was  singular  that  if  this  note  was  given  for 
accommodation,  no  claim  had  been  made  for  the  sums  paid 
by  John  Gannon  from  time  to  time  on  the  renewals ;  but  he 
may  have  been  right  in  thinking  it  was  no  use  to  make  any 
claim.  The  parties  all  seem  to  have  had  their  hands  full  in 
keeping  the  note  from  being  dishonoured,  and  John  Gannon 
says  he  was  expecting  to  get  a  second  mortgage  to  secure  him 
for  what  he  had  paid.  This  is  corroborated  by  an  independent 
witness,  Carling,  who  says  that  John  Gannon  asked  him  to 
assign  his  mortgage  to  him  for  his  security.  This  was  after 
the  first  note  was  made.  True,  he  does  not  remember  any 
talk  about  a  second  mortgage,  but  he  does  not  deny  it.  It 
is  enough  that  there  was  talk  about  a  mortgage  to  secure 
John  Gannon  for  his  payments  when  the  question  is  as  to 
an  inference  to  be  drawn  against  him  from  the  fact  of  his 
not  having  dunned  Boss  for  the  money.  The  trial  Judge  had 
advantages  in  dealing  with  the  question  of  fact  which  the 
appellate  court  does  not  enjoy.  He  has  discredited  the  evi- 
dence of  the  plaintiff,  and  while  I  agree  that  if  the  reasons 
he  has  given  for  so  doing  are  such  as  do  not  commend  them- 
selves to  the  court  of  appeal,  we  are  not  bound  to  follow  him; 
I  do  not  feel  competent  to  judge  of  his  reasons.  His  adverse 
opinion  was  not  necessarily  based  merely  upon  an  analysis  of 
the  evidence  given  by  the  witness  as  to  the  books  of  account, 
but  may  have  depended  also  in  part  on  circumstances  such 
as  the  demeanour  of  the  witness  in  dealing  with  the  questions 
upon  the  subject.  Although,  therefore,  there  may  be  no 
explicit  finding  by  the  learned  trial  Judge  on  the  facts,  I 
think  the  conclusion  to  be  arrived  at  should  be  based  on  the 
evidence  that  the  Judge  has  credited,  and  that  the  appeal 
should  be  dismissed. 

Longley,  J.: — The  evidence  of  lack  of  consideration  is 
found   in   the   testimony  of   the   two  defendants   and  their 
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brother  Pius  Gannon.  If  the  learned  Judge  had  made  a  dis- 
tinct finding  that  lack  of  consideration  had  been  proved,  I 
should  accept  this,  but  upon  reading  his  judgment,  I  cannot 
interpret  his  finding  as  meaning  quite  this.  He  says  that 
t>etween  the  three  Gannons  and  the  plaintiff,  where  the  testi- 
mony is  in  conflict,  he  adopts  that  of  the  Gannons,  but  only, 
as  he  puts  it,  upon  the  unsatisfactory  testimony  of  the  plain- 
tiff in  respect  to  the  non-production  of  the  books  of  account. 
The  learned  Judge  does  not  find  that  there  was  no  consid- 
eration for  the  note,  but  that  the  defendants'  testimony  is  to 
the  effect  that  there  was  no  consideration  for  the  note,  and 
he  savs  there  n>  none  unless  it  can  be  shewn  that  Daniel  Gan- 
non,  a  son  of  one  plaintiff  and  brother  of  the  other,  who 
died  May  12th,  1898,  owed  to  McKenzie  the  consideration. 

Under  these  findings,  1  feel  that  this  Court  is  at  liberty  to 
weigh  the  evidence  before  making  its  own  findings  in  regard 
to  this  issue  of  consideration  or  no  consideration. 

[The  learned  Judge  then  discussed  the  evidence  and  con- 
tinued :  ] 

A^iewing  the  evidence  as  a  whole,  I  think  that  the  plea  of 
no  consideration  has  not  been  satisfactorily  sustained.  The 
onus  is  upon  the  defendants  and  in  my  judgment  they  have 
failed.  I  think  judgment  should  be  entered  for  the  plain- 
tiff for  the  amount  of  the  note  sued  on. 
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Graham,  E.J. : — This  is  an  action  on  a  joint  and  sev- 
eral promissory  note  for  $130.35,  made  by  the  defendant  and 
one  Porter,  dated  November  16th,  1903,  payable  in  three 
months. 

The  defences  are  that  Wood  was  surety  for  Porter,  and 
that  time  was  given  to  the  principal,  and  that  another  note 
of  June  29th,  1904,  for  $135.89,  payable  in  five  months, 
made  by  Porter  to  one  D.  E.  Boss,  was  accepted  by  the  plain- 
tiff in  satisfaction  of  the  note  sued  on. 

If  the  five  months'  note  was  accepted  by  the  plaintiff  it 
is  an  answer  to  the  action.  That  note  is  the  only  evidence 
of  giving  time,  and  this  is  merged  in  the  other  question. 
There  was  some  talk  as  to  enforcing  promptly  the  note  sued 
on,  but  it  was  not  a  giving  of  time  "  because  there  was  not 
an  agreement  of  a  binding  character  capable  of  being  en- 
forced:"  Clark  v.  Bisly,  41  Ch.  D.  422;  De  Colyar,  p.  424. 

The  jury  have  found  a  verdict  for  the  plaintiff,  and  it  is 
attacked  chiefly  on  the  ground  of  misdirection. 

The  evidence  on  the  part  of  the  plaintiff  shews  that  the 
defendant  and  Porter  had  given  a  $1,000  note  for  a  property 
bought  by  them,  that  the  defendant  had  paid  half,  and  that 
Porter  had  paid  the  other  half,  saving  the  three  months'  note 
for  $130.35.  After  it  fell  due,  the  defendant  wished  the  plain- 
tiff to  enforce  payment  against  Porter.  The  plaintiff  went  to 
Porter,  and  Porter  said  it  was  not  convenient  to  pay  it  then 
and  asked  him  for  time.  The  plaintiff  said,  "Yes,  provided  you 
give  me  as  good  a  name  as  Wood,  who  do  you  propose?" 
Porter  said,  "  My  brother-in-law,  Ross."  The  plaintiff  said, 
Cm  I  am  not  particularly  acquainted  with  his  circumstances, 
but  1  will  inform  myself,  and  if  1  find  they  are  reliable  and 
as  good  as  Mr.  Wood,  by  inquiry,  I  will  make  a  note  and 
send  it  to  you,  or  bring  it  to  you  for  signature."  The  plain- 
tiff asked  what  were  these  young  men's  given  names,  and 
Porter  said  one  "  John  "  and  the  other  "  Clark."  The  plain- 
tiff made  inquiry  and  found  that  Clark  was  much  better  off 
than  John,  so  he  made  out  the  note  and  took  it  to  Porter's 
house.  Porter  was  away  but  Porters  wife  came  to  the  door, 
and  the  plaintiff  said  to  her  that  Porter  wanted  him  to  take 
r  note  with  a  name  on  it,  and  the  plaintiff  had  agreed  to  take 
one  of  his  brothers,  and  he  asked  which  is  the  one  "that 
owns  the  farm,  the  best  off?"  She  said  Clark.  The  plaintiff 
said,  "  You  tell  him  that  is  the  name  I  want,  and  if  he  gets 
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Clark,  to  send  that  note  down  or  bring  it,  and  I  will  take 
it."  A  few  days  afterwards,  the  plaintiff  received,  through 
the  post  office,  the  five  months'  note,  not  signed  by  either  of 
the  brothers-in-law,  but  by  one  D.  E.  Ross. 

This  account  of  the  conversation  with  Porter  is  not  con- 
troverted by  anything  in  Porter's  evidence,  taken  under  com- 
mission before  the  trial.  He  does  not  allege  that  D.  E.  Ross 
had  ever  been  proposed  as  a  surety,  in  fact  he  says  the  de- 
fendant never  discussed  taking  D.  E.  Ross's  name.  Neither 
does  he  state  that  he  did  not  propose  one  of  his  brothers-in- 
law,  John  or  Clark  Ross.  He  merely  says  he  never  promised 
anyone's  name.  He  was  asked  about  any  conversation  with 
the  plaintiff  before  the  date  of  taking  the  note  to  Porter's 
house.  This  is  what  he  says:  [The  learned  Judge  read  the 
evidence  and  continued:] 

Xow,  how  can  it  be  said  that  in  any  respect  this  testimony 
constitutes  a  statement  at  variance  with  that  of  the  plaintiff 
as  to  the  conversation  about  a  proposed  surety? 

Porter  would  have  us  believe  he  merely  suggested  it ;  that 
without  any  conversation,  he  just  obtained  this  blank  note 
which  had  been  loft  with  his  wife,  got  D.  E.  Ross  to  sign  it, 
and  sent  it  to  the  plaintiff  without  more. 

The  account  of  the  conversation  with  Mrs.  Porter  is  thus 
given  by  her.     [The  learned  Judge  read  it  and  continued:] 

And  Porter  admits  in  cross-examination :  "  She  told  me 
that  he  asked  her  what  her  brother's  name  was  who  owned 
the  farm." 

But  assuming  her  version  to  be  correct  as  most  favourable 
to  the  defendant,  that  the  plaintiff  did  not  give  the  message 
that  he  had  assented  to  and  would  take  Clark  Ross  as  a 
surety,  the  proposal  to  give  either  brother-in-law  was  still 
open,  and  sending  a  note  with  D.  E.  Ross  as  surety  was  a 
fresh  proposal,  and  one  which  Porter  had  no  right  to  assume 
that  the  plaintiff  would  accept. 

It  certainly  would  be  a  strange  circumstance  when  the 
plaintiff  admittedly  had  taken  time  to  decide  which  of  the 
two  brothers-in-law  he  would  take  as  surety,  had  made 
inquiries,  and  mentioned  Clark  Ross,  that  the  plaintiff  left 
the  blank  note  without  giving  any  answer  as  to  which  of 
them  he  would  take. 

VOL.   I.    K.I..  »:.  N".   ;">—   18 
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But,  passing  that;  in  order  to  establish  that  another  note 
is  taken  in  lieu  of,  or  in  payment  of,  a  former  note,  it  must 
be  shewn  that  there  was  an  agreement  to  that  effect.  And 
the  burden  is  on  the  defendant. 

The  plaintiff's  version  is  that  he  agreed  to  take  the  name 
of  Clark  Boss  in  satisfaction  of  the  other  note.  The  other 
version  is  that  it  was  still  undecided  as  to  which  of  the  two 
brothers-in-law  he  would  take;  or  that  when  it  was  mailed: 
to  the  plaintiff  it  was  an  offer  without  previous  conversation 
of  a  note  with  D.  E.  Boss's  name  on  it.  When  Porter 
mailed  the  new  note  he  wrote  a  letter  to  the  plaintiff  in 
which  he  says  he  thinks  he  said :  "Enclosed  find  note  signed 
by  myself  and  D.  E.  Boss.  Please  return  old  note  to  Mr. 
Wood  or  myself,  either  one." 

In  cross-examination  he  testifies:  "Bef erring  to  your 
request  to  'Mr.  Bockwell  to  return  the  note  sued  on  to  you  or 
to  Mr.  Wood,  did  Mr.  Bockwell  make  any  reply  to  that  re- 
quest ?    No." 

Now,  it  is  contended  that  because  the  plaintiff  was  silent 
as  to  acceptance,  and  did  not  return  the  new  note,  which  he 
had.  thus  received  through  the  post-office,  although  it  involved 
a  fresh  proposal,  or  at  least  an  original  offer,  it  should  be 
inferred  that  the  plaintiff  assented  to  an  agreement  to  take  it. 
And  that,  too,  although  he  did  not  return  the  old  note. 
I  think  that  for  persons  like  the  defendant,  and  Porter  who 
was  desiring  to  get  rid  of  a  liability,  the  retaining  of  the  old 
note  was  a  circumstance  that  they  had  to  reckon  with. 

Assuming  that  the  defendant  was  only  a  surety,  in  Wright 
v.  Simpson,  6  Ves.  734,  the  Lord  Chancellor  said:  "But 
the  surety  is  a  guarantor,  and  it  is  his  business  to  see  whether 
the  principal  pays  and  not  that  of  the  creditor."  I  do  not 
see  how  it  can  be  said  that  an  acceptance  of  Porter's  offer 
is  to  be  inferred  when  the  old  note  was  not  returned.  There 
was  no  mutual  assent  to  the  offer  to  take  the  new  note  for 
the  old  one,  the  minds  of  Porter  and  Bockwell  never  met: 
Brogden  v.  Metropolitan  B.  W.  Co:,  2  App.  Cas.  691 ;  Benja- 
min on  Sales,  p.  G2 ;  Anson  on  Contracts,  p.  28. 

But  there  is  affirmative  evidence,  that  it  was  not  satis- 
factory to  the  plaintiff  he  ought  to  know.  The  plaintiff  in 
cross-examination  testifies  as  follows: 

[The  learned  Judge  read  the  evidence  and  continued:! 
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Later  in  January  there  was  a  conversation  at  which  the 
previous  conversation  was  mentioned.  Edwin  Rockwell,  son 
of  the  plaintiff,  says,  and  he  is  corroborated  by  plaintiff: 
*•  Father  said  that  note  you  sent  me  is  not  signed  by  one  of 
the  Ross  boys  as  you  agreed/  Porter  said,  '  I  have  not  and  J. 
don't  suppose  I  could  now.'  Father  said,  '  I  told  you  I 
would  not  take  D.  E.  Ross,  he  is  an  old  man,  and  I  don't  know 
about  his  circumstances,  but  I  will  still  take  one  of  the  boys/ 
Porter  said,  ( Yes,  I  remember  you  said  you  would  not  have 
anything  to  do  with  D.  E.  Ross/  He  said  he  did  not  suppose 
he  could  get  one  of  the  Ross  boys  now." 

Edwin  Rockwell  also  says :  "  I  went  to  Porter  with  a 
typewritten  paper  for  him  to  acknowledge  that  he  admitted 
to  father  that  father  told  him  several  times  he  would  not 
accept  a  note  of  Porter  and  D.  E.  Ross.  The  typewritten 
paper  read  that  he  admitted  to  my  father  that  my  father 
would  not  take  D.  E.  Ross.  I  talked  to  Porter.  He  said, 
'  I  know  I  admitted  to  your  father  that  he  told  me  that,  but 
I  don't  want  to  sign  a  paper  to  that  effect,  because  if  I  am 
called  in  Court,  I  will  have  to  swear  to  the  same.  I  don't 
want  to  do  anything  against  Wood.  I  would  rather  your 
father  would  wait  till  another  summer.  I  would  try  to  fix 
it  up/  "  Porter  does  not  deny  this.  He  says  that  he  refused 
to  sign  the  paper  because  it  contained  a  statement  that  he 
had  promised  Clark  Ross's  name,  and  he  never  had  promised. 
The  only  evidence  in  contradiction  of  the  plaintiff  is  as 
follows  given  by  Porter  himself  (reading  it). 

The  only  practical  difference  is  that  the  plaintiff 
swears  that  it  was  the  latter  part  of  July  or  in  Au- 
gust that  the  conversation  took  place.  Porter  al- 
leges that  it  was  four  months  afterwards,  i.e.,  in  October 
or  November,  but  before  the  five  months'  note  was  due.  And 
he  does  not  remember  that  the  plaintiff  claimed  that  Clark 
Ross's  name  had  been  promised.  There  is  another  inference 
sought  to  be  drawn  against  plaintiff,  that  he  accepted  this  ^\e 
months'  note,  because  later  some  time  in  January,  1905.  after 
Porter  had  assigned,  the  plaintiff  and  his  son  and  the  de- 
fendant in  a  conversation  discussed  a  compromise  on  the 
basis  of  the  plaintiff  collecting  the  five  months'  note  from 
D.  E.  Ross,  or,  an  alternative  basis,  testified  to  by  the  de- 
fendant and  denied  by  plaintiff  and  his  son,  that  plaintiff 
proposed  to  endorse  it  to  the  defendant  for  collection,  and 
lo  divide  the  loss  in  case  of  failure.     The  plaintiff  and  his 
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son  put  it  forward  as  the  defendant's  proposal  and  the  plain- 
tiff's refusal.  The  defendant  says  it  was  the  other  way.  But 
again  take  the  defendant's  version  as  the  most  favourable  to 
him.     He  says  (reading) : 

What  fact  is  established  by  inferences  to  be  drawn 
from  the  fact  that  plaintiff  proposed  then  to  indorse  the  new 
note  and  use  it  against  D.  E.  Ross?  Either  (1)  that  he  had 
accepted  it  in  the  past.  We  know  that  he  had  not  by  com- 
munication or  overt  act  in  the  past  assented  to  the  offer, 
therefore,  it  was  but  a  mental  assent  which  carries  the  case 
no  further:  Brogden  v.  Metropolitan  R.  W.  Co.,  already 
cited;  or  (2),  and  this  is  the  more  reasonable  of  the  two,  that 
he  was  willing  and  was  offering  to  accept  it  then.  But  he 
did  not  accept  it  then  because  his  proposal  the  defendant 
would  not  assent  to. 

This  is  the  way  in  which  the  learned  trial  Judge  left  the 
matters  to  the  jury:  (1)  the  understanding  as  to  an  indorser 
for  the  new  note;  (2)  the  circumstances  of  the  note  sued  upon 
not  having  been  returned  by  the  plaintiff  and  the  notification 
to  Porter ;  and  ( 3 )  the  inference  as  to  the  discussion  by  way 
of  compromise.  [The  learned  Judge  read  part  of  the  charge 
and  continued:] 

The  learned  Judge  left  to  the  jury  the  alternative  of  tak- 
ing the  version  of  the  plaintiff  or  that  of  Mrs.  Porter.  It 
was  put  strongly  as  to  which  was  the  most  reasonable  version, 
but  the  contrast  nevertheless  exists. 

The  difference  between  them  is  not  very  important  except 
perhaps  that  the  contingency  of  an  implied  acceptance  is  more 
remote  in  the  case  of  his  having  assented  to  Clark  Ross,  than 
if  he  had  given  no  answer  as  to  whether  it  was  to  be  Clark 
Ross  or  John  Ross,  or  proposed  for  the  first  time  as  a  surety 
D.  E.  Ross ;  the  probabilities  were,  I  think,  in  favour  of  the 
plaintiff's  version  as  a  matter  of  reasonableness.  Then  he 
deals  with  the  inference  to  be  drawn  when  the  note  which 
was  sent  to  the  plaintiff  through  the  post  office  was  not  re- 
turned, and  the  plaintiff  telling  Rockwell  later  that  the  note 
would  not  do. 

I  have  already  dealt  with  the  subject  of  the  obligation  of 
the  plaintiff  to  return  the  note,  and  he  referred  to  the  circum- 
stances of  not  returning  it. 

The  learned  Judge  properly  told  the  jury  that  if  any  act 
of  Rockwell  indicated  that  he  believed  that  he  had  accepted 
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the  note  in  lieu  of  the  other,  it  would  be  a  defence.  In 
respect  to  the  later  conversation  involving  a  compromise,  1 
cannot  say  that  the  learned  Judge  commenting  on  the  facts 
put  the  matter  too  strongly  against  an  inference  of  accept- 
ance of  the  note  being  drawn,  from  a  proposal  to  make  use 
of  the  note.  It  did  not  necessarily  involve  an  inference  that 
the  note  had  already  been  accepted.  The  learned  Judge  told 
the  jury  what  his  view  of  the  facts  was ;  and  that  he  did  not 
know  that  any  evidence  could  be  found  that  anything  oc- 
curred to  relieve  the  defendant  of  his  responsibility.  But  he 
added  that  if  they  could  find  any  evidence  that  anything  had 
been  done  by  the  plaintiff  to  relieve  the  defendant  of  the  re- 
sponsibility, they  were  at  liberty  to  find  for  the  defendant. 
He  had  before  mentioned  what  would  be  a  defence,  namely, 
any  act  of  the  plaintiff  that  indicated  that  he  had  f  accepted 
the  note  in  lieu  of  the  other,  and  so  on.  But  1  put  the  case 
on  higher  ground;  I  think  that  there  was  no  case  made  out 
by  the  defendant  to  be  submitted  to  the  jury.  It  sounds 
plausible  to  say  that  there  was  contradictory  testimony  and 
that  must  be  submitted  to  the  jury.  There  was,  but  it  is  as 
to  matters  not  material.  As  I  have  endeavoured  to  shew,  if 
the  testimony  of  the  defendant  and  his  witnesses,  and  the 
testimony  of  the  plaintiff  and  his  witnesses  most  favourable 
to  the  defendant's  view,  with  the  inferences  from  both,  are 
taken,  there  is  no  defence  made  out.  I  agree  that  the  ques- 
tion of  whether  a  new  note  was  accepted  in  satisfaction  of 
the  old  one  is  a  question  of  fact,  and  of  course  for  the  jury. 
But,  as  a  matter  of  law,  I  say  that  silence  and  inaction  on  the 
part  of  the  plaintiff,  when  either  in  the  case  of  Porter  sending 
him  something  else  than  what  he  had  stipulated  for,  or  the 
case  of  sending  him  something  which  had  never  been  men- 
tioned before,  and  he  was  requested  to  return  the  old  note, 
thus  expressing  his  assent  to  the  offer  in  a  particular  way,  and 
did  not  do  so,  is  not  sufficient  evidence  of  acceptance  to  put 
before  a  jury,  the  burden  of  course  being  on  the  defendant. 
Neither  is  any  inference  which  might  be  drawn  from  a  con- 
versation, the  admission  involved  in  which  was  not  in  law 
an  admission  of  an  acceptance  of  the  new  note.  "  It  is  for 
the  Judge  to  say  whether  they  (the  jury)  can  draw  it,"  i.e.. 
an  inference  from  an  undisputed  fact:  Lord  Blackburn,  in 
Dublin,  etc.,  B.  W.  Co.  v.  Slattery,  3  App.  Cas.  1201.  He 
need  not  have  left  anything  to  the  jury  except  merely  to 
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direct  them  to  find  a  verdict  for  the  plaintiff.  In  Great  West- 
ern B.  W.  Co.  v.  Fawcett,  3  Moo.  P.  C.  N.  S.  101,  the  Judicial 
Committee  said:  "In  neither  case  does  he  appear  to  have 
explained  to  the  jury  the  effect  which  would  be  produced  on 
the  question  of  negligence  by  satisfactory  proof  that  the 
storm  which  destroyed  the  embankment  was  of  such  an  ex- 
traordinary description  that  no  experience  could  have  anti- 
cipated its  occurrence.  Their  Lordships  think  that  the  jury 
ought  to  have  had  their  minds  distinctly  and  pointedly 
directed  to  this  question,  and  that  without  some  definite  in* 
struction  upon  the  subject  they  were  likely  to  have  omitted 
it  from  their  consideration.  If,  therefore,  there  had  been  any 
miscarriage  on  the  part  of  the  jury,  in  consequence  of  this 
non-direction,  and  a  verdict  against  the  evidence  had  been 
produced  by  it,  their  Lordships  would  have  felt  themselves 
compelled  to  send  the  case  to  a  new  trial.  But  upon  a  care* 
f ul  examination  of  the  evidence,  they  have  come  to  the  con- 
clusion that  the  verdict  ought  to  have  been  the  same  even  if 
the  question  of  negligence  had  been  left  to  the  jury  accom- 
panied with  a  direction  as  to  the  circumstances  under  which 
the  company  would  have  been  exonerated  from  liability ." 

I  think*  that  there  was  no  evidence  "  that  ought  reason- 
ably to  satisfy  the  jury  that  the  fact  sought  to  be  proved 
is  established  "  that  the  new  note  was  accepted  in  lieu  of  the 
other.  A  scintilla  of  evidence  will  not  do:  Ryder  v.  Womb- 
well,  L.  B.  4  Ex.  38;  Bridges  v.  Metropolitan  B.  W.  Co., 
L.  B.  7  H.  L.  213.  I  entirely  agree  with  the  verdict  of  the 
jury,  and  think  that  if  the  case  was  sent  back  for  a  new  trial, 
resulting  on  this  evidence  in  a  verdict  the  other  way,  that 
verdict  would  be  set  aside  as  one  which  reasonable  men  ought 
not  to  have  found.  It  appears  that  the  questions  for  the 
jury  were  not  furnished  or  suggested  by  the  defendant'* 
counsel  until  after  the  Judge  had  concluded  his  summing  up. 

In  my  opinion  the  application  for  a  new  trial  should  ue 
dismissed  with  costs. 

Mr.  Boscoe.  before  the  delivery  of  judgment,  called  o.;r 
attention  to  the  question  of  Mr.  Justice  Fraser  not  being  a 
member  of  the  Court,  he,  since  the  argument,  having  been 
appointed  Lieutenant-Governor  of  the  Province.  In  a  num- 
ber of  cases  in  the  same  position,  argued  this  last  session,  it 
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has  been  held  that  the  remaining  Judges  had  jurisdiction  to 
dispose  of  the  case. 

Townshend,  J.,  concurred. 

Russell,  J.,  for  reasons  stated  in  writing,  came  to  the 
same  conclusion. 

Weatherbe,  C.J.,  dissented,  giving  reasons  in  writing. 


NOVA  SCOTIA. 

Townshend,  and  Russell,  JJ.  July  18th,  1906. 

HALIFAX  ELECTION. 

HETHERINGTON  v.  ROCHE. 

HETHERINGTON  v.  CARNEY. 

Parliamentary  Elections  —  Enlarging  Time  for  Trial — Fix- 
ing Date  for  Trial  Later  than  Last  Day  of  Enlarged 
Period. 

Trial  of  election  petition  before  Townshend,  and  Rus- 
sell, JJ. 

J.  J.  Ritchie,  K.C.,  and  W.  B.  A.  Ritchie  K.C.,  for  peti- 
tioner. 

The  Attorney-General  (A.  Drysdale,  K.C.),  H.  Mellish, 
K.C.,  and  G.  F.  Pearson,  for  respondents. 

Townshend,  J.: — The  learned  Attorney-General  took 
exception  to  the  jurisdiction  of  the  Court  on  a  number  of 
grounds,  to  only  one  of  which  we  think  it  necessary  to  turn 
our  attention.  It  appears,  from  the  facts  in  evidence,  that 
the  extension  of  time  for  the  commencement  of  the  trial 
expired  on  the  14th  day  of  July  instant.  The  Full  Court, 
or  the  Judges  thereof,  on  the  25th  day  of  May  last,  on  the 
replication  of  the  petitioner,  made  an  order  fixing  as  the  day 
of  trial  the  17th  day  of  July,  three  days  after  the  expiration 
of  the  extended  time,  without  making  any  order  for  its  en- 
largement.    If  nothing  further  had  been  done  in  the  cause 
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by  the  petitioner,  there  can  be  no  doubt  that  he  would  have 
been  out  of  court,  as  the  trial  had  not  been  commenced  with- 
in the  time  limited  in  the  last  order  for  enlargement.  The 
petitioner,  however,  before  the  14th  of  July,  applied  to  Mr. 
Justice  Russell,  one  of  the  Judges  assigned  to  try  the  peti- 
tion, for  a  further  extension  of  time.  This  application  was 
made  on  notice,  and  was  founded  on  an  affidavit  setting  forth 
the  fact  of  the  order  made  by  the  Full  Court  fixing  the  date 
of  trial,  and  that  petitioner  desired  an  enlargement  of  the 
time  and  an  order  was  made  by  Mr.  Justice  Russell  extend- 
ing the  time  for  the  commencement  of  the  trial. 

It  is  now  contended,  on  behalf  of  the  respondents,  that 
the  order  of  the  Supreme  Court  fixing  the  17th  of  July  as 
the  date  for  the  trial  was  illegal,  and  was  in  fact  a  nullity, 
inasmuch  as  it  fixed  a  date  on  which  the  trial  could  not  law- 
fully be  entered  upon,  and  further  that  this  being  the  case, 
there  was  no  sufficient  ground  to  justify  the  application  to 
Mr.  Justice  Russell  to  extend  the  time.  We  have  no  doubt 
that,  assuming  the  validity  of  the  order  of  the  Full  Court 
setting  down  the  cause  for  trial,  the  affidavit  on  which  the 
application  to  Mr.  Justice  Russell  was  made  contained  suffi- 
cient material  to  warrant  him,  in  the  interests  of  justice,  in 
enlarging  the  time.  The  difficulty  we  have  to  contend  with 
is  as  to  the  validity  of  the  order  of  the  Supreme  Court  fixing 
the  time  for  the  commencement  of  the  trial.  If  it  was  a 
nullity, — an  order  made  without  jurisdiction  to  make  it  un- 
doubtedly the  contention  of  the  respondents  must  prevail. 

In  the  course  of  his  argument,  the  learned  Attorney- 
General  referred  us  to  numerous  cases  decided  in  the  Supreme 
Court  of  Canada,  and  in  our  own  Court,  in  which  similar 
questions  have  arisen,  especially  the  case  of  Paint  v.  (Tillies, 
26  X.  S.  R.  526,  in  which  the  Court  held,  Ritchie,  J.,  dis- 
senting, that  no  order  could  be  made  fixing  the  date  of  trial 
at  a  time  when  no  trial  could  legally  be  had.  In  that  case 
the  trial  had  been  set  down  for  the  8th  day  of  December, 
which  happened  to  be  the  first  day  of  the  annual  session  of 
the  Supreme  Court  for  the  hearing  of  appeals.  By  s.-s.  2  of 
e.  33.  R.  S.  C.  c.  9,  "  no  trial  of  an  election  petition  shall  be 
commenced  or  proceeded  with  during  any  term  of  the  Court 
of  which  the  Judge  who  is  to  try  the  same  is  a  member,  and 
at  which  such  Judge  is  by  law  bound  to  sit."  The  Court 
held  that  the  words  of  the  statute  were  prohibitory,  and 
therefore  the  order  was  illegal  and  unauthorized.     Is  that 
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case  parallel  with  this?  Does  the  same  reasoning  compel 
us  to  hold  that  the  order  setting  down  the  cause  for  trial  at 
a  time  at  which  the  trial  Court  would  not  have  jurisdiction 
to  try  it,  is  also  illegal  and  void?  If  there  is  a  distinction 
between  the  two  cases,  it  is  not  easy  to  discover  wherein  the 
difference  lies.  It  is  true  that  in  Paint  v.  Gillies  a  day  was 
named  on  which,  according  to  the  reasoning  of  the  Court,  the 
statute  prohibited  the  commencing,  or  proceeding  with,  the 
trial.  Here  there  are  no  words  of  prohibition,  but  on  the 
other  hand  there  was  an  utter  want  of  jurisdiction  at  the 
date  when  the  order  was  made  to  fix  the  date  which  that 
order  fixed  for  the  trial.  Then  does  the  fact  that  the  petiti- 
oner obtained  an  order  extending  the  time  remove  the  diffi- 
culty? In  other  words,  did  the  order  of  Mr.  Justice  Ilussell 
make  valid  that  which  was  inoperative  when  it  was  made? 
The  answer  to  this  question  seems  to  be  that  the  learned 
Judge  had  no  sufficient  or  proper  material  before  him  on 
which  to  base  that  order  for  extension.  It  is  clear  from  all 
the  decisions  that,  before  a  Judge  can  enlarge  the  time,  a 
sufficient  affidavit  is  absolutely  necessary.  In  this  case  the 
only  material  constituting  a  cause  which  it  is  argued  would 
justify  the  extension  was  the  fact  that  the  Supreme  Court  had 
made  an  order  fixing  a  time  for  the  trial  at  which,  as  matters 
then  stood,  the  trial  ce/uld  not  take  place.  The  petitioner, 
we  think,  was  bound,  when  he  discovered  the  error  in  the 
order  made  by  the  Supreme  Court,  to  apply  not  only  for  an 
order  extending  the  time,  but  also  for  an  order  validly  fixing 
a  date  for  the  trial  within  that  extended  time.  This  order 
the  learned  Judge  to  whom  he  applied  for  the  extension  had 
power  to  grant,  and  would  no  doubt  have  made  on  application 
to  him  for  that  purpose. 

It  is  suggested  that  the  order  of  the  Supreme  Court  was 
filled  in  after  the  Court  adjourned,  and  that  the  petitioner 
had  no  power  to  correct  it;  but  he  must  necessarily  have  be- 
come aware  that  an  illegal  date  had  been  fixed  when  he  got 
the  order,  and  it  was  incumbent  upon  him  to  make  an  appli- 
cation to  whatever  tribunal  could  entertain  it  to  validly  fix 
a  date  for  *the  trial.  Such  an  application  could,  after  the 
assignment  of  the  Judges  to  try  this  petition,  have  been  made 
to  those  Judges,  and  perhaps  to  either  one  of  them.  Tho 
petitioner  did  not  take  that  course,  and  we  think  that  this 
trial  cannot  proceed  on  the  appointment  made  by  the  order 
of  the  Supreme  Court,  which,  in  our  judgment,  it  had  not 
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jurisdiction  to  make,  and  this  Court  is  consequently  without 
jurisdiction  to  hear  these  petitions. 

In  this  view  there  will  be  no  order  as  to  costs,  and  peti- 
tioner is  left  to  take  such  further  action  as  he  thinks  fit 

Russell,  J.:— While  the  judgment  read  by  my  learned 
brother  expresses  the  opinions  of  both  members  of  the  Court 
as  well  as  any  form  of  words  can  in  the  nature  of  things 
embody  the  views  of  two  different  minds,  I  wish  to  add  that, 
in  my  judgment,  the  Court  has  no  jurisdiction  to  proceed 
with  this  case,  because  there  has  never  been  an  exercise  of 
the  judicial  discretion  of  any  Court  or  Judge  founded  upon 
the  conclusion  that  the  requirements  of  justice  rendered 
necessary  an  enlargement  of  the  time  for  the  commencement 
of  the  trial,  nor  has  there  been  any  appeal  to  the  discretion 
of  any  Court  or  Judge  for  that  purpose.  It  is  of  course 
beside  the  mark  to  add  that  no  such  enlargement  was  in  fact 
necessary,  for  I  grant  that  if  an  enlargement  had  been  made, 
based  upon  an  appeal  to  the  discretion  of  the  Court  or  Judge, 
and  founded  on  material  on  which  a  discretion  could  have 
been  exercised,  the  fact  that  the  enlargement  was  unneces- 
sary would  have  been  no  argument  against  the  validity  of 
the  order. 

Certainly  no  such  discretion  was  exercised  by  the  Full 
Court  in  granting  the  order  of  'May  25th,  fixing  the  date  of 
the  trial.  The  cases  are  perfectly  clear  that  the  mere  fixing 
of  a  day  for  trial,  beyond  the  time  limited  by  statute,  or  by 
any  order  for  enlargement,  does  not  import  the  exercise  of 
a  discretion  to  enlarge  the  time,  and  does  not  per  se  effect 
any  enlargement  of  the  time  for  the  commencement  of  the 
trial.  I  think  it  is  equally  clear  that  no  material  was  placed 
before  me  on  which  I  could  exercise  a  discretion  to  enlarge 
the  time  by  the  order  now  relied  on  by  the  petitioner.  The 
application  for  that  order  was  based  not  on  the  ground  that 
any  enlargement  of  the  time  was  necessary  by  the  require- 
ments of  justice.  It  was  based  wholly  upon  the  fact  that  an 
order  had  been  made  by  the  Supreme  Court  in  banco  fixing 
a  day  for  the  trial  three  days  later  than  the  time  within  which 
the  trial,  must  commence  under  the  outstanding  extension, 
and  must  have  been  founded  on  the  assumption  that  this 
order  of  the  Supreme  Court  was  a  valid  order.  Under  the 
case  of  Paint  v.  Gillies,  I  think  we  are  bound  to  hold  that 
this  order  was  wholly  "  illegal  and  unauthorized,"  and  I 
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infer  from  the  language  of  Meagher,  J.,  at  page  538  (26 
N.  S.  R.),  that  such  an  order  is  granted  without  jurisdic- 
tion. It  is  sufficient  to  say  that  it  was  an  illegal  order,  and 
that  the  fact  of  this  illegal  order  having  been  made,  was 
the  sole  ground  on  which  an  appeal  was  made  to  me  to  grant 
a  further  enlargement  of  the  time  for  the  commencement  of 
the  trial.  There  was  no  appeal  to  my  discretion  to  say  that 
an  enlargement  of  the  time  was  required  by  the  interests  of 
justice,  and  I  do  not  see  how  I  could  have  said  so  if  such  an 
appeal  had  been  made,  unless,  indeed,  the  petitioner  could  be 
allowed  to  create  the  circumstances  which  rendered  such  an 
enlargement  necessary  by  his  own  mistake  in  accepting  and 
acting  upon  an  order  which  was  illegal  and  invalid,  and 
conducting  his  preparatory  proceedings  as  if  it  was  a  legal 
and  valid  order.  The  fact  is  that  the  requirements  of  jus- 
tice did  not  render  an  enlargement  necessary,  because  the 
trial  might  easily  have  been  commenced  within  the  time 
limited  by  the  order  of  the  Court  extending  the  time  for 
commencement  of  the  trial  to  the  14th  of  July. 

My  opinion,  in  short,  is  that  this  Court  has  no  jurisdiction 
to  try  this  cause  at  a  date  after  the  time  fixed  by  statute, 
without  the  intervention  of  the  discretion  of  a  Court  or  Judge 
at  some  stage  of  the  proceedings  resulting  in  an  adjudica- 
tion that  the  requirements  of  justice  have  rendered  an  en- 
largement necessary,  and  no  such  adjudication  has  ever  been 
made  by  any  Court  or  Judge,  the  adjudication  on  which  my 
order  was  founded  having  been  merely  an  adjudication  that 
the  invalid  order  of  the  Supreme  Court  could  not  be  carried 
out  unless  such  an  extension  was  made. 

The  cases  decided  by  the  Supreme  Court  of  Canada  to 
which  reference  has  been  made,  do  not  seem  to  me  to  militate 
against  this  reasoning.  The  Laprairie  Case,  20  S.  C.  R.  185, 
proceeded  on  the  theory  that  no  enlargement  had  in  fact  been 
made  or  was  necessary.  The  petitioner  was  within  the  ori- 
ginal term  as  enlarged  by  the  statute  itself,  which  added  the 
period  of  the  parliamentary  session,  and  respondent  could 
not  say  that  this  period  should  be  counted  against  the  peti- 
tioner, after  having  himself  claimed  the  benefit  of  it  and 
procured  a  postponement  of  the  preliminary  examination  be- 
cause of  the  necessity  of  his  presence  in  Parliament  One 
of  the  other  cases  to  which  reference  has  been  made  pro- 
ceeded upon  the  maxim,  contra  non  valentem  agere  non 
currit  praescriptio.    This  principle  has  no  application  here. 
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The  petitioner  was  not  in  any  way  restrained  from  proceed- 
ing by  any  action  of  the  Court  or  rule  of  law.  It  was  open 
to  him,  either  treating  the  order  of  the  Court  as  a  nullity,  to 
apply  to  the  Judges  assigned  to  try  the  cause  to  fix  a  time 
and  place  for  the  trial  under  rule  22,  or  to  have  the  Court 
called  together  for  the  purpose  of  correcting  the  mistake  that 
had  been  made  in  appointing  a  time  beyond  the  period  lim- 
ited by  the  previous  enlarging  order.  The  much  discussed 
maxim,  actus  curiae  neminem  gravabit,  is  equally  inapplic- 
able. The  petitioner  has  not  been  prejudiced  by  the  action 
of  the  Court,  but  by  his  own  mistake  in  accepting  and  acting 
upon  an  order  which  he  must  have  known  the  Court  had  no 
power  to  make,  and  which  he  should  not  have  taken  out. 


PEDTCE  EDWAKD  ISLAND. 

Full  Court.  June  7th,  1906. 

McLEOD  v.  WIGHTMAX. 

Assignments  and  Preferences — Preferential  Security — Previous 
Promise — Confession  of  Judgment — Surety. 

Appeal  hy  the  defendant  from  the  judgment  at  the  trial : 
ante  p.  146. 

W.  S.  Stewart,  K.C.,  and  G.  I.  Inman,  for  appellant. 

D.  C.  McLeod,  K.C.,  and  W.  A.  0.  Morson,  K.C.,  for  re- 
spondent. 

The  judgment  of  the  Court  was  delivered  by  Hodgson, 
M.B. : — This  was  an  appeal  from  the  judgment  of  the  Vice- 
Chancellor  in  a  suit  (wherein  the  respondent  was  complain- 
ant and  the  appellant  was  defendant)  in  which  he  ordered  the 
mortgage  and  bill  of  sale  from  Kelly  to  Wightman  to  be  set 
aside,  and  restrained  proceedings  upon  a  judgment  entered 
in  the  Supreme  Court  upon  a  warrant  of  attorney  by  Wight- 
man  against  Kelly. 

The  facts  are  fully  set  out  in  the  judgment  appealed  from. 

There  is  nothing  in  the  appellant's  contention  that  a 
bill  of  sale  and  a  mortgage  were  executed  in  pursuance  of  a. 
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previous  arrangement,  or  that  the  finding  of  the  Court  was 
erroneous  on  this  point.  The  Vice-Chancellor  has  found 
that  there  was  no  such  previous  arrangement  and  the  perusal 
of  the  evidence  convinces  us  that  no  such  agreement  existed. 

This  point  was  not  seriously  contended  for,  but  the  appel- 
lant contended  that  so  far  as  the  warrant  of  attorney  is  con- 
cerned Wightraan  was  merely  a  surety.  Wightman  had  been 
endorsing  notes  freely  for  Kelly.  Kelly  was  insolvent  and 
Wightman  knew  it.  He  had  received  a  statement  from  the 
bank  shewing  that  $6,100  of  notes  endorsed  by  him  for  Kelly 
were  just  maturing,  two  of  which  were  due.  Wightman  knew 
that  four  years'  rent  at  $500  a  year  was  due  by  Kelly,  and 
Kelly  says  in  his  evidence  that  Wightman  agreed  to  keep  the 
documents  unrecorded  until  he  (Kelly)  gave  him  u  word  that 
there  was  danger,"  and  that  upon  this  understanding  he 
signed  the  securities,  and  this  evidence  is  corroborated  by 
Malcolm  Martin,  who,  after  stating  that  Wightman  and  he 
had  a  conversation  about  Kelly's  business,  continued :  "  He 
(Wightman)  was  speaking  about  the  assignment  that  Kelly 
done  for  him,  and  he  was  telling  him  that  there  was  an 
understanding  between  them  that  he  was  not  to  register  it 
until  he  (Kelly)  would  return  from  Charlottetown  or  hear 
from  him." 

Wightman  states  in  his  evidence  that  he  made  arrange- 
ments with  the  bank  for  all  the  notes.  He  does  not  state, 
nor  was  he  asked,  what  "  arrangements  "  he  did  make.  We 
can  only  conclude  that  the  "  arrangement "  that  the  endorser 
of  overdue  and  maturing  paper  can  make  is  to  pay  it  or  secure 
it  in  some  way  satisfactory  to  the  bank.  When  the  bill  of 
sale  was  executed  the  usual  affidavit  as  to  its  consideration 
was  made  by  Wightman  that  it  was  "  for  money  lent "  by 
Wightman  to  Kelly.  The  warrant  of  attorney  which  was 
filled  out  by  Wightman  himself  for  Kelly  to  sign,  states 
in  the  defeasance  that  Kelly  was  indebted  to  him  for 
"money  lent." 

The  learned  Judge  states  in  his  judgment,  "  I  am  asked 
to  say  he  was  a  surety  when  he  himself  swears  he  was  a 
creditor  for  money  lent;  and  every  security  is  drawn  and  ex- 
ecuted for  the  same  consideration,  and  on  notice  of  which 
fact  so  given  the  assignee  takes  these  proceedings." 

Tt  seems  to  me  that  the  Vice-Chancellor  could  not  have 
found  otherwise  than  he  did,  namely,  that  Kelly  was  a 
debtor  to  Wightman. 
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We  think  that  this  case  comes  entirely  within  Edison 
General  Electric  Company  v.  Westminster  and  Vancouver 
Tramway  Company,  [1897]  A.  C.  193. 

Kelly  was  hopelessly  insolvent;  he  knew  it  and  so  did 
Wightman.  These  securities  were  not  given  for  any  particu- 
lar notes;  $6,100  was  the  amount  for  which  Wightman  had 
endorsed  Kelly's  notes.  He  had  "  arranged  "  with  the  bank 
for  the  amount,  and  he  considered,  and  properly  considered, 
Kelly  his  debtor. 

This  warrant  of  attorney  was  given  for  the  same  reason 
as  the  cognovit  in  Martin  v.  McAlpine,  8  Ont.  A.  R.  675 
(which  was  held  void),  and  the  decision  in  that  case  was 
cited  with  approval  by  the  Privy  Council  in  Edison  General 
Electric  Co.  v.  Westminster  and  Vancouver  Tramway  Co. 

On  the  argument  before  us,  the  only  question  considered 
by  counsel  was  as  regards  the  warrant  of  attorney.  Appel- 
lant's counsel  took  no  objection  to  the  Vice-Chancellor's 
judgment  regarding  the  bill  of  sale  and  the  mortgage. 

The  appeal  must  be  dismissed  with  costs. 


NOVA  SCOTIA. 

Russell,  J.  July  20th,  1906. 

pictott  election. 
Mcdonald  v.  bell. 

Parliamentary  Elections — Trial — Enlarging  Time. 

Motion  to  extend  the  time  and  also  to  fix  time  and  place 
for  trial  of  cross-petition,  argued  before  Russell,  J.,  in 
Chambers. 

H.  Mellish,  K.C.,  for  petitioner. 

J.  J.  Ritchie,  K.C.,  for  respondent. 

Russell,  J. : — I  have  some  doubt  whether  the  notice  of 
motion  in  this  case  was  sufficient,  but  it  is  not  necessary  to 
inquire  into  that  question.  The  petitioner  seems  to  have 
proceeded  as  if  the  rule  that  applied  to  a  respondent  who  was 
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a  member  of  Parliament,  would  apply  in  the  same  way  to  a 
petitioner,  and  that  he  was  entitled  to  add  the  period  during 
which  Parliament  was  in  session  to  the  six  months'  period 
limited  by  statute  for  commencing  the  trial.  Of  course  he 
was  not  under  this  impression  in  fact,  but  all  the  extensions 
of  time  that  were  made  in  the  case  of  the  petition  against 
the  sitting  member  have  been  applied  to  this  case  as  if  it  had 
been  governed  by  the  same  principles.  There  was  no  reason 
why  the  case  could  not  have  been  tried  long  ago,  and  I  do  not 
find  in  the  affidavits  on  which  the  motion  is  founded,  any- 
thing approaching  to  an  excuse  for  the  delay,  or  anything  in 
the  nature  of  a  reason  why  I  should  decide  that  the  require- 
ments of  justice  render  an  enlargement  necessary.  I  must, 
therefore,  dismiss  the  application. 


NOVA  SCOTIA. 

Russell,  J.  July  16th,  1906. 

TOWN  OF  DARTMOUTH  v.  DARTMOUTH  ROLLING 

MILLS. 

Appeal — Staying  Proceedings. 

Motion  before  Russell,  J.,  at  Chambers,  for  stay  of 
proceedings  pending  appeal  from  judgment  in  the  action 
(ante  p.  194.) 

H.  Mellish,  K.C.,  for  the  motion. 

T.  Notting.  contra. 

Russell,  J. : — I  would  certainly  order  a  stay  of  proceed- 
ings in  this  case  if  there  were  any  substantial  question  to  be 
determined  by  an  appeal.  But  the  plaintiffs  admit  or  con- 
cede the  title  of  the  defendants,  and  cannot  successfully  deny 
that  they  entered  under  a  license  which  has  been  revoked. 
The  only  issue  between  the  parties,  so  far  as  I  can  under- 
stand, is  that  the  plaintiffs  say  that  the  defendants  are 
entitled  to  compensation  under  the  Act  without  any  further 
action  by  way  of  entry,  notification  or  otherwise  on  the  part 
of  the  town,  while  the  defendants  have  assumed  that  they 
cannot  claim  compensation  under  the  Act  until  the  town  in 
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some  way  enters  on  the  property  apart  from  the  entry  al- 
ready made  under  the  license,  or  in  some  way  indicates  its  in- 
tention to  use  the  property  under  the  Act.  If  the  plaintiffs 
are  right  they  will,  1  suppose,  escape  costs  and  put  the  costs 
of  the  action  on  the  defendants.  I  am  unable  to  see  that  anv 
other  question  is  at  stake,  and  as  both  parties  are  good  for 
the  costs,  1  can  see  no  necessity  for  any  order. 


NOVA  SCOTIA. 

Graham.  E.J.%  July  16th,  1906. 

UXIOX   BANK  v.   DICKIE. 

Chose  in  Action — Agreement  to  PurcJiase  Logs  —  Assignment 
thereof  by  Vendor  to  Creditor — Advances  by  Purchaser  to 
Vendor  thereafter. 

Action  to  recover  advances  made  under  the  Bank  Act, 
tried  before  Graham,  E.J.,  at  Halifax. 

H.  Lovett,  for  plaintiffs. 

H.  Mcllish,  K.C.,  for  defendant. 

Graham,  E.J. : — The  defendant  on  the  10th  December, 
1003,  by  an  agreement  in  writing,  purchased  from  the  United 
Lumber  Company  some  timber  lands,  for  a  price 
which  was  to  be  ascertained  bv  reference  to  areas,  and  was 
payable  in  three  instalments.  The  third  instalment,  about 
$30,000,  is  the  subject  of  this  dispute. 

On  the  21st  December,  1903,  in  pursuance  of  a  transac- 
tion between  the  company  and  the  bank,  referred  to  in  the 
letter  of  the  former  to  the  latter  of  10th  December,  1903,  the 
company  assigned  to  the  bank  this  agreement  and  the  money 
payable  under  it  by  way  of  security.  The  bank  had  been 
advancing  large  sums  to  the  company,  and  had  securities  on 
the  lumber  under  the  provisions  of  the  Bank  Act.  The  com- 
pany required  further  advances.  The  bank  on  the  (ith  Janu- 
ary, 1904,  gave  notice  in  writing  to  the  defendant  of  this 
assignment.  The  bank  thereupon  made  further  advances. 
And  there  is  still  owing  to  the  bank  from  the  lumber  com- 
pany, which  has  become  unable  to  meet  its  liabilities,  a  eon- 
svVrnble  s»mu   oi'  monev,  which   it  claims  is  covered  bv  the 
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security  given  to  it.  And  it  is  for  this  that  the  action  is 
brought.  The  defendant  claims  that  he  has  priority  over 
the  bank,  because  previously  to  the  service  of  notice  of  the 
assignment  to  the  bank  he  had  security  on  these  same  moneys 
from  the  lumber  company.  It  appears  that  on  the  day  that 
the  lumber  company  agreed  to  sell  to  the  defendant,  namely, 
the  10th  December,  1903,  he  and  the  company,  by  an  agree- 
ment in  writing,  made  a  contract  by  which  the  lumber  com- 
pany was  to  drive  and  deliver  for  sawing  a  large  number  of 
logs  already  cut  and  to  be  cut  by  it  on  the  lands  in  question, 
and  also  to  deliver  along  the  railway  some  manufactured 
lumber,  all  at  fixed  rates.  In  respect  to  the  logs  the  defen- 
dant was  to  pay  the  lumber  company  $6.50  per  thousand 
feet,  and  in  respect  to  the  sawn  lumber  $8  per  thousand. 
Then  followed  these  provisions  as  to  advances  to  the  lumber 
company  to  be  made  by  the  defendant,  and  as  to  security 
for  the  same  out  of  funds  payable  under  the  agreement  for 
sale:  "  7.  In  consideration  of  the  premises,  the  said  Alfred 
Dickie  agrees  to  advance  and  pay  to  the  company  the  sum 
of  $20,000  upon  the  day  of  the  execution  and  delivery  of  this 
agreement,  such  payment  to  be  made  by  a  bill  of  exchange 
for  the  said  sum  of  $20,000,  payable  four  months  after  date, 
to  be  drawn  by  the  company  upon  and  accepted  by  the  said 
Alfred  Dickie,  payable  at  the  Royal  Bank  of  Canada,  at 
Truro,  Colchester  county,  or  at  Halifax,  in  the  county  of 
Halifax.  Further  advances  and  payments  thereunder  shall 
be  made  from  time  to  time  as  the  work  progresses,  and  all 
payments  thereunder  shall  be  made  by  bill  drawn  by  the  com- 
pany at  four  months  after  date,  upon  and  accepted  by  the 
paid  Alfred  Dickie,  payable  at  the  Royal  Bank  of  Canada  at 
Truro  or  Halifax  aforesaid,  which  the  said  Alfred  Dickie 
guarantees  the  bank  shall  always  discount.  If  the  total 
amount  of  the  moneys  so  advanced  and  paid  by  the  said 
Alfred  Dickie  to  the  company  under  this  agreement  shall  be 
found  at  any  time  or  at  the  expiration  of  the  said  work  to  be 
done  by  the  company  hereunder  to  exceed  the  amount  due 
by  the  said  Alfred  Dickie  to  such  company  under  this  agree- 
ment, the  excess  of  the  moneys  so  advanced  by  the  said 
Alfred  Dickie  shall  be  credited  by  the  company  upon  account, 
and  in  payment  of  any  instalment  of  the  purchase  price  of 
said  lands  and  premises  then  due,  or  hereafter  to  become  due, 
under  the  said  hereinbefore  recited  agreement. 

VOT.  T.  B.T..R.  NO.   5 — 19 
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"  8.  All  moneys  payable  by  the  said  Alfred  Dickie  under 
this  agreement  shall  be  taken  as  due  and  payable  hereunder 
on  the  first  day  of  July  in  the  year  1904,  and  interest  at  the 
rate  of  six  per  cent,  per  annum  up  to  the  said  first  day  of 
July,  1904,  shall  be  allowed  and  paid  by  the  said  company 
to  the  said  Alfred  Dickie,  upon  all  such  advances  and  pay- 
ments of  money  made  hereunder  by  said  Alfred  Dickie  to 
the  said  company  as  aforesaid,  whether  under  the  foregoing 
paragraph  of  this  agreement  or  otherwise." 

Under  this  logging  agreement  the  work  went  on.  Ad- 
vances were  made  by  the  defendant  and  a  large  number  of 
logs  and  an  amount  of  manufactured  lumber  was  delivered. 
The  lumber  company  ultimately  assigned  to  the  official  as- 
signee, who  arranged  with  the  defendant  to  carry  on  the 
contract. 

Apparently  the  sum  of  $20,000  mentioned  in  the  logging 
agreement  was  paid  before  notice  of  the  assignment,  and  the 
defendant  claims  that  $10,000  also  had  been  advanced  by 
him  before  that  date.  During  the  months  from  May,  1904, 
to  December,  1904,  a  large  quantity  of  logs  and  lumber  had 
been  delivered  to  the  defendant  under  the  logging  agreement 
and  credited  by  him  to  the  lumber  company  in  accounts 
rendered  by  him  to  the  lumber  company.  These  credits  far 
exceed  any  sums  claimed  to  have  been  advanced  by  the  de- 
fendant before  he  had  notice  of  the  assignment.  In  respect 
to  the  clause  in  the  logging  agreement  providing  for  the  excess 
of  any  sums  advanced  by  the  defendant,  which  the  defendant 
relies  on  as  his  security,  in  fact  the  whole  logging  agreement, 
I  find  as  a  fact  that  the  bank  had  no  notice  or  knowledge  of 
its  terms  or  existence  when  it  took  the  assignment  of  the 
contract  of  purchase,  and  the  moneys  payable  thereunder. 
I  think  it  might  be  contended  that  the  transaction  between 
the  bank  and  the  lumber  company  (see  the  letter  of  10th 
December,  1903),  previously  to  the  actual  execution  of  the 
logging  agreement,  constituted  a  contract  to  give  the  bank 
the  security  of  this  third  instalment,  and  therefore,  that  the 
fact  that  the  actual  assignment  was  later  has  no  merit  in  it. 
But  whether  this  is  so  or  not,  I  am  of  opinion  that  the  security 
afforded  by  the  assignment  to  the  bank,  and  notice  thereof 
to  the  defendant,  is  effectual  as  against  the  future  advances 
contemplated  by  the  logging  agreement,  and  made  by  the 
defendant  after  he  had  notice  of  the  assignment  to  the  bank. 
The  case  of  Hopkinson  v.  Rolt.  9  H.  L.  0.  541,  is  applicable. 
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That  case  decided  in  short  that  a  second  mortgage  with, 
notice  of  a  first  mortgage  is  not  affected  by  anything  ad- 
\anced  subsequent  to  his  mortgage  and  with  notice  thereof. 

The  reason  for  the  principle  is  given  by  Chitty,  L.J.,  in 
the  case  of  West  v.  Williams,  [1899]  1  Ch.  132;  and  he  thus 
deals  with  the  covenant  to  make  the  advances :  "  The  cove- 
nant to  make  further  advances  creates  no  difficulty,  and  for 
this  reason:  The  covenant  is  to  make  further  advances  on 
the  security  of  the  property,  and  inasmuch  as  the  mortgagor 
has  by  his  own  act  deprived  himself  of  the  power  to  give  the 
stipulated  security,  no  action  for  damages  would  lie  on  the 
covenant." 

I  refer  also  to  the  case  of  London  and  County  Banking 
Co.  v.  Ratcliff,  6  App.  Cas.  722 ;  Bradford  Banking  Co.  v. 
Briggs,  12  App.  Cas.  29,  and  Union  Bank  of  Scotland  v. 
National  Bank  of  Scotland,  12  App.  Cas.  53.  I  am  of  opin- 
ion that  the  security  of  the  bank  has  priority  over  the  defen- 
dant's claim  in  respect  to  this  third  instalment,  and  there- 
fore that  the  plaintiffs  are  entitled  to  recover  from  him  the 
amount  due  to  the  bank  from  the  lumber  company  under  the 
contract  assigned  by  it  to  the  bank. 

It  was  sworn  at  the  trial  that  this  amount  is  the  sum  of 
$15,214.52.  But  there  may  be  questions  of  interest,  or  ac- 
counts, or  other  matters,  to  be  disposed  of  in  arriving  at  the 
balance  due,  and  I  will  hear  the  parties  if  a  reference  or  the 
making  of  the  assignee  of  the  lumber  company  a  defendant 
should  be  asked.     The  plaintiffs  will  have  costs. 


NOVA  SCOTIA. 

Russell,  J.  July  12th,  1906. 

REX  v.  WILNEFF. 

Seamen9 8  Act — Fisherman — Form  of  Agreement  —  Departure 

from  Statutory  Form — "  Sailor/9 

Motion  for  discharge  of  prisoners,  argued  before  Russell, 
J.,  at  Chambers. 

W.  F.  O'Connor,  for  the  motion. 

C.  W.  Lane,  contra. 
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Russell,  J.: — An  application  for  the  release  of  defen- 
dants from  imprisonment,  was  made  to  Mr.  Justice  Graham 
on  the  ground,  -among  others,  that  the  conviction  did  not 
shew  on  its  face  that  an  agreement  had  been  signed  as  required 
by  the  Act:  ante  p.  168.  This  objection  was  held  to  be 
cured  by  the  provision  of  the  Code  under  which  the  deposi- 
tions could  be  looked  at.  and  these  shewed  that  an  agreement 
had  been  signed.  The  objection  is  now  taken  that  the  agree- 
ment in  proof  is  not  such  an  agreement  as  the  Act  calls  for, 
but  is  materially  different,  and  a  number  of  departures  from 
the  prescribed  form  are  referred  to,  which  do  not  appear 
to  have  been  brought  to  the  attention  of  my  learned  brother 
en  the  first  application.  I  should  have  much  hesitation  be- 
fore granting  the  prisoner's  discharge,  if  I  could  not  do  so 
without  differing  from  the  conclusions  arrived  at  by  Mr.  Jus- 
tice Graham.  The  learned  counsel  opposing  the  application 
has  argued  that  the  form  of  articles  of  agreement  required 
by  the  statute  can  not  be  made  applicable  to  the  purposes  of 
a  fishing  voyage.  If  that  is  so,  the  logical  conclusion  is  that 
the  consequences  following  a  breach  of  the  prescribed  articles 
of  agreement  ought  not  necessarily  to  follow  the  breach  of 
the  dissimilar  agreement  entered  into  in  this  case.  That 
is  to  say,  the  punishment  of  imprisonment  for  what  these  de- 
fendants have  done  is  conditioned  upon  an  agreement  having 
been  signed  as  required  by  the  Act  If  this  condition  cannot 
be  complied  with  in  the  case  of  a  fishing  voyage,  I  do  not  see 
how  the  punishment  can  lawfully  be  imposed. 

The  argument  for  the  defendants  did  not  go  so  far  as 
this.  It  was  not  that  the  conditions  of  the  Act  could  not 
be  complied  with,  but  that  they  had  not  been  complied  with; 
and  it  was  said  that  while  under  s.  25  of  the  Act  (R.  S. 
C.  c.  74)  the  agreement  was  only  required  to  be  as  near  the 
form  in  the  schedule  as  circumstances  would  permit,  there 
were  some  requirements  which  were  absolute,  namely,  those 
embodied  in  the  s.-ss.  a,  b,  c,  d,  etc.,  with  the  exception  of 
the  first,  which  in  its  own  terms  contained  a  qualification 
the  very  insertion  of  which  strengthened  the  argument  as  to 
the  absoluteness  of  the  requirements  in  the  other  cases.  This 
seems  to  me  a  reasonable  argument. 

But  it  does  not  seem  necessary  to  go  even  thus  far  in  order 
to  make  good  the  right  of  these  defendants  to  their  discharge. 
I  think  that  a  statute  which  imprisons  a  man  for  the  mere 
breach  of  a  contract  must  be  strictly  interpreted;  that  the 
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agreement  in  such  a  case  as  this,  in  order  to  be  attended 
with  the  consequences  of  imprisonment  for  its  breach,  must 
be  "  in  the  form  in  the  schedule,  or  as  near  thereto  as  cir- 
cumstances will  permit."  I  think  that  the  circumstances 
would  have  permitted  this  agreement  to  be  more  nearly  in 
conformity  with  the  schedule  than  it  is.  The  scale  of  pro- 
visions contained  in  the  schedule  is  omitted  entirely,  and  this 
is  among  the  things  required  by  s.  25  in  absolute  terms.  This 
is  one  of  the  things  which  the  learned  counsel,  opposing  the 
application,  says  could  not  be  inserted  in  the  articles  of 
agreement  for  a  fishing  voyage,  but  the  only  reason  given 
for  this  statement  is,  that  the  scale  of  living  is  too  generous. 
I  fail  to  find  in  this  circumstance  any  reason  whatever  why 
it  should  be  altogether  omitted.  The  time  at  which  each 
seaman  is  to  be  on  board  is  given  in  the  form  actually  used 
in  this  case,  but  is  left  entirely  blank  in  the  articles  as  signed. 
Perhaps  this  objection  is  answered  by  the  argument  that 
the  "  date  of  joining  the  ship  "  is  filled  up.  and  this  is  the 
date  on  which  the  defendants  were  to  be  on  board,  but  even 
this  is  doubtful.  Blanks  for  both  dates  are  given  in  the 
schedule  and  both  columns  are  meant  to  be  filled  up. 

The  objection  is  also  taken  that  the  Act  requires  abso- 
lutely a  statement  of  "  the  number  and  description  of  the 
crew,  specifying  how  many  are  engaged  as  sailors."  The 
term  "  sailor  "  is  not  defined  in  the  Act;  or  at  least  no  defini- 
tion was  cited  or  referred  to  by  counsel  on  either  side,  and  I 
have  found  no  definition  in  the  English  Merchant  Shipping 
Act.  If  the  crew  consists  of  all  the  seventeen  men  whose 
names  are  signed,  and  all  of  them  are  sailors,  except  those 
described  as  master,  mate,  and  cook,  the  objection  does  not 
count.  But  it  may  be  that  this  requirement  of  the  statute 
was  designed  to  set  at  rest  the  very  question  suggested  by  the 
perusal  of  these  articles.  Technically  the  term  "  sailor  "  ap- 
plies only  to  "  men  before  the  mast,"  while  "seamen"  includes 
"  sailors  and  petty  officers,"  and  is  defined  in  the  Act  as  in- 
cluding every  person  except  masters,  pilots,  and  apprentices, 
employed  or  engaged  in  any  capacity  on  board  any  ship.  I 
confess  that  I  could  not,  and  cannot,  tell  from  these  articles 
how  many  of  the  seventeen  men  named  therein  are  sailors. 
Are  the  "  header  "  and  "  throater  "  sailors  ?  Assuming  that 
the  master,  mate,  and  cook  are  not  sailors,  are  all  the  others  ? 
I  doubt  very  much  if  thev  so  consider  themselves,  and  I  think 
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it  is  the  clear  requirement  of  the  statute  that  the  articles 
should  state  how  many  sailors  are  on  board. 

In  these  respects  the  agreement  in  question  is  not  as 
nearly  as  it  might  have  been  in  conformity  with  the  schedule, 
and  when  it  is  considered  for  a  moment  on  what  mere  trifles 
men  have  been  discharged  from  imprisonment  who  have  actu- 
ally committed  the  most  serious  crimes,  I  think  it  would  be 
opposed  to  the  spirit  of  our  laws  to  detain  these  men  in  jail 
for  what,  although  technically  an  offence,  is  in  fact  the  mere 
breach  of  an  agreement,  when  there  are  such  serious  doubts 
as  to  the  compliance  with  the  requirements  of  the  Act. 


NOVA  SCOTIA. 

Full  Court.  May  25th.  1906. 

McLURE  v.  PARKER. 

Collection  Act — Appeal  from  Examiner's  Ruling — No  Power 
to  Extend  Time  after  Statutory  Period  has  Elapsed. 

Application  to  restrain  the  Judge  of  the  County  Court 
for  District  No.  1  from  proceeding  with  the  hearing  of  an 
appeal  from  the  order  of  an  examiner  made  under  the  Col- 
lection Act,  argued  before  Weatherbe,  C.J.,  Townshend, 
Meagher,  and  Russell,  JJ. 

A.  Whitman,  for  the  application. 

T.  Tobin,  contra. 

Townshend,  J.: — This  is  an  application  for  a  writ  of 
prohibition  to  the  Judge  of  the  County  Court,  forbidding  him 
to  proceed  in  the  matter  of  an  appeal  from  the  decision  of 
the  examiner  under  the  Collection  Act.  The  ground  taken 
is  that  the  time  had  elapsed  within  which  he  could  exercise 
jurisdiction. 

Section  31  directs  that  in  case  of  an  appeal  a  notice  stat- 
ing the  grounds  and  time  and  place  shall  be  given  at  least 
48  hours  before  the  hearing.  Section  2  directs  that  the  notice 
must  be  served  on  the  solicitor  or  respondent  personally  with- 
in ten  days  from  the  date  of  the  decision  appealed  from,  or 


McLURE  v.  PARKER.  271 

within  any  additional  time  allowed  upon  application  to  the 
Judge. 

In  this  case  the  decision  was  made  on  the  21st  of  Decem- 
ber, 1905. 

No  notice  of  appeal  was  served  until  the  4th  of  January, 
190(>.  The  ten  days  had  then  expired.  Mr.  Tobin,  solicitor 
for  appellant,  obtained  on  the  10th  of  January,  1906,  an 
ex  parte  order  extending  the  time  for  giving  notice  of  appeal 
to  the  5th  of  January.  On  the  11th  of  January  the  solicitor 
for  plaintiff  attended  before  the  Judge  in  Chambers,  and 
contended  that  the  order  extending  the  time  was  improperly 
granted  ex  parte,  and  on  insufficient  grounds,  and  the  Judge 
adjourned  the  argument  until  the  18th  of  January,  when 
he  heard  further  argument,  and  reserved  his  decision  until 
the  25th  of  January,  when  he  decided  to  extend  the  time 
until  the  15th  of  February.  It  appears  that  on  the  18th  of 
January  the  question  of  his  right  to  extend  the  time  was 
argued,  and  judgment  was  reserved  on  that  question,  but  no 
application  to  hear  the  appeal  then  on  its  merits  was  asked 
for,  nor  was  it  adjourned. 

On  15th  February  an  order  was  taken  extending  the  time 
for  giving  notice  of  appeal  to  the  5th  of  January,  190(5, 
against  Mr.  Whitman's  objection. 

On  the  19th  of  February,  notice  of  appeal  was  served 
on  plaintiff's  solicitor  for  a  hearing  on  the  22nd  of  February, 
At  the  hearing  :Mr.  Whitman  objected  to  the  jurisdiction  oT 
the  Judge  to  hear  the  appeal,  because  it  had  not  been  brought 
on  within  the  thirty  days  from  the  date  of  the  order  appealed 
from.  The  Judge  decided  he  had  jurisdiction,  and  after  the 
case  was  argued  under  protest,  he  reserved  his  decision. 

The  sole  question  now  is,  whether  the  Judge  had  lost  juris- 
diction by  reason  of  his  not  having  heard  and  adjudicated  on 
the  appeal  within  thirty  days. 

Section  33  reads :  "  When  the  appellant  fails  to  prosecute 
his  appeal  before  the  judge  within  thirty  days  from  the 
date  of  the  decision  or  adjudication  of  the  examiner,  the 
appeal  shall  stand  dismissed,  and  the  decision  of  the  examiner 
shall  be  confirmed  without  further  order."  As  amended  bv 
Acts  of  1901,  c.  15,  it  reads:   "When  the  appellant  fails  to 
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prosecute  his  appeal  within  the  time  prescribed  by  this  sec- 
tion (that  is  30  days),  such  appeal  shall  stand  dismissed, 
and  the  decision  or  adjudication  of  the  examiner  shrfll  be 
confirmed  without  further  order." 

I  should  think,  looking  at  s.  31,  there  can  be  little  doubt 
as  to  the  Judge's  power,  on  a  proper  application,  to  extend 
the  time  for  giving  notice  of  appeal,  but  the  point  made  by 
Mr.  Whitman  is,  that  such  extension  order  must  be  made 
within  the  10  days,  in  support  of  which  he  cites  the  Glen- 
garry Election  Case,  14  S.  C.  R.  453.  I  am  inclined  to 
think  there  is  much  force  in  this  contention.  Otherwise 
there  would  appear  to  be  no  limit  as  to  the  time  at  which  an 
application  for  an  extension  can  be  made,  and  the  matter 
thus  kept  open  for  an  indefinite  period.  'Moreover  the  policy 
of  the  law  to  prevent  delays  in  proceedings  of  this  character 
is  clearly  manifest  throughout  the  statute.  He  certainlv 
ought  not  to  have  granted  an  ex  parte  order,  and  it  seems 
reasonable  that  some  substantial  ground  for  an  extension 
should  be  given  in  any  case.     Here  there  was  none. 

The  further  point  is  made,  and  that  on  which  plaintiff 
places  most  reliance,  that  it  was  not  in  his  power  to  adjudi- 
cate after  the  lapse  of  thirty  days,  and  as  he  unquestionably 
was  proceeding  to  do  so  in  this  case  he  should  be  prohibited. 
This  argument  is  founded  on  the  very  specific  words  of  s.  33 
as  amended,  "  when  the  appellant  fails  to  prosecute  his  appeal 
before  the  judge  within  thirty  days  from  the  date  of  the 
decision  .  .  .  the  appeal  shall  be  dismissed."  Then  & 
36.  defining  his  power,  says:  "  The  Judge  to  whom  such  ap- 
peal is  made  shall  thereupon  hear  and  determine  the  matter 
of  the  appeal."  These  words,  it  is  contended,  are  manda- 
tor}*, and  it  is  not  in  the  power  of  the  Judge  when  the  matter 
was  brought  on  for  a  hearing  to  adjourn  it  at  any  rate  to  a 
period  beyond  the  thirty  days,  and  then  make  an  adjudica- 
tion. It  is  pointed  out  that  reading  the  amended  s.  33  with 
e.  31,  and  s.  36,  it  can  have  but  one  meaning,  that  where  the 
appellant  fails  to  prosecute  his  appeal  so  that  it  shall  be 
brought  on  before  the  Judge  for  hearing  on  the  merits  within 
the  prescribed  time,  thirty  days  from  the  decision  appealed 
from,  it  shall  stand  dismissed.  As  a  matter  of  fact  the  ap- 
peal was  not  brought  on  for  a  hearing  on  the  merits  until 
the  22nd  February,  over  two  months  after  the  examiner's 
order.     It  does    seem    to    me    impossible    to    work  out  the 
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Collection  Act  in  this  manner  according  to  its  true  intent 
and  meaning.  If  it  is  in  the  power  of  the  Judge  to  post- 
pone from  time  to  time  beyond  the  thirty  days  fixed  by  the 
statute,  then  1  can  see  no  reason  to  prevent  him  hearing  and 
adjourning  for  years,  in  fact  there  is  no  other  limit,  and  this 
convinces  me,  in  connection  with  the  imperative  language 
of  the  statute,  that  it  was  not  intended  that  he  could  enter 
into  its  consideration  after  the  expiration  of  thirty  days. 
The  case  of  Barker  v.  Palmer,  8  Q.  B.  D.  9,  is  very  much 
in  point.  The  same  reasons  apply  here  with  more  force. 
Grove,  J.,  says :  "  I  think  the  County  Court  Judge  was  wrong 
in  hearing  the  case.  In  construing  Acts  of  Parliament 
provisions  which  appear  on  the  face  of  them  obligatory,  can- 
not without  strong  reasons  be  given,  be  held  only  directory. 
The  rule  is  that  provisions  with  respect  to  time  are  always 
obligatory,  unless  a  power  of  extending  the  time  is  given  to 
the  Court,  and  there  is  no  such  power  here."  So  in  this  case, 
with  regard  to  the  hearing  by  the  Judge,  there  is  no  power 
to  extend  it  beyond  the  thirty  days  prescribed  by  the  Act. 
In  Barker  v.  Palmer,  it  was  a  mere  question  as  to  the  time 
of  service  of  the  summons.  I  scarcely  think  the  argument 
of  the  counsel  for  the  defence  will  meet  this  difficulty.  He 
wishes  to  apply  the  word  "  prosecute  "  to  the  commencement 
by  notice  of  appeal,  but  I  think  it  has  reference  to  the  hear- 
ing before  the  Judge.  The  time  for  notice  of  appeal,  and 
extension  of  time,  is  fixed  by  another  section,  and  cannot 
without  inconsistency  be  applied  to  the  prosecution.  Although 
not  cited  at  the  argument,  it  appears  to  me  what  was  said  in 
In  re  Dominion  Cotton  Mills,  The  Trecothic  Case.  37  S.  C. 
E.  79,  has  considerable  bearing  in  this  case,  and  that  not 
even  the  act  of  the  Judge  or  the  Court  will  be  an  excuse  for 
lapse  of  time. 

I  think  the  writ  should  go. 

Weatherbe,  C.J.,  concurred. 

Meagher,  J.,  was  of  opinion  that,  on  the  ground  of 
delay,  an  extension  of  time  should  not  have  been  granted,  but 
that  there  was  no  appeal  from  the  order  extending  the  time 
or  right  to  a  writ  of  prohibition. 

Russell,  J.: — I  think  that  the  Judge  of  the  County 
Court  could  extend  the  time  for  giving  notice  of  appeal  by 
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an  order  made  after  the  expiration  of  the  ten  days  within 
which  it  could  have  been  given  without  any  order  for  exten- 
sion. The  majority  judgment  in  the  Glengarry  Case,  cited 
contra,  is  based  on  the  special  provisions  of  the  Controverted 
Elections  Act,  see  per  Taschereau,  J.,  at  page  475  of  14  S.  C. 
R.,  and  even  with  those  special  provisions  in  the  statute, 
Bitchie,  C.J.,  thought  the  time  could  be  extended  by  an 
order  made  after  the  expiration  of  the  six  months.  The 
language  of  the  Act  in  question  here  seems  almost  expressly 
to  provide  for  an  extension  after  the  expiration  of  the  ten 
days.  If  the  party  were  within  the  ten  days  he  could  as  well 
frervc  his  notice  as  apply  for  extension  in  the  majority  of 
cases,  although  it  is,  perhaps,  conceivable  that  there  might 
be  some  rare  cases  in  which  a  service  could  not  be  made 
while  an  application  for  extension  could  be,  and  the  appli- 
cant has  a  right  to  contend  that  it  was  for  those  rare  cases 
that  the  statute  was  made.  But  the  language  of  this  part 
of  the  statute  is  not  peremptory.  The  section  says  that  the 
notice  may  be  served  within  ten  days  from  the  date  of  the 
decision  appealed  from,  or  within  any  additional  time  allowed 
on  application  to  the  Judge.  It  shall  be  given  forty-eight 
hours  before  the  hearing.  On  the  whole,  I  see  no  reason  for 
saying  that  the  Judge  could  not,  after  the  expiration  of  the 
ten  day 8,  extend  the  time. 

There  is  authority  that  an  order  extending  time  will  not 
be  given  ex  parte  after  the  time  for  appealing  has  expired: 
In  re  Lawrence,  4  Ch.  D.  139,  but  in  that  case  the  Court,  as 
I  understand,  merely  directed  the  applicant  to  serve  notice 
of  his  motion,  and  the  same  thing  was  done  i:i  effect  in  this 
case  by  the  arrangement  that  the  party  against  whom  the 
ex  parte  order  had  been  taken  should  be  heard  on  the  merits 
of  the  application  therefor  on  January  18th,  after  which 
hearing  an  order  was  made  which  seems  to  be  an  order  in  the 
nature  of  a  confirmation  of  the  ex  parte  order  for  the  exten- 
sion to  January  5th.  This  order  was  made  on  the  loth  Feb- 
ruary,  and  on  the  19th  February  the  appellant  gave  notice  of 
a  hearing  of  the  appeal  to  be  had  on  the  22nd  February.  On 
the  following  day  (20th  February),-  and  while  the  Judge  of 
the  County  Court  was  considering  the  objections  taken  by 
Mr.  Whitman  to  his  jurisdiction  the  latter  made  his  affidavit 
on  which  to  found  the  present  application,  which  is  based  on 
the  section  requiring  the  appellant  to  prosecute  his  appeal 
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before  the  Judge  within  thirty  days  from  the  date  of  the 
decision  appealed  from:  s.  33  as  amended  by  the  Act  of  1901. 

I  have  some  doubt  whether  prohibition  would  lie  in  such 
a  case  in  view  of  the  language  of  Grove,  J.,  in  Barker  v.  Pal- 
mer, 8  Q.  B.  D.  at  p.  11,  where  he  says:  "  I  never  heard 
that  prohibition  would  lie  where  a  question  of  time  merely 
was  involved.  All  the  practice  has  been  to  the  contrary. 
There  is  much  in  Comyn's  Digest  (tit.  Prohibition)  to  shew 
that  in  general  prohibition  lies  where  a  Court  has  acted  with- 
out having  any  jurisdiction  whatever  over  the  subject  matter 
of  the  action.  Here  the  County  Court  Judge  had  jurisdic- 
tion over  the  subject  matter,  subject  to  certain  rules  with 
respect  to  time  which  were  incident  to  that  jurisdiction." 
This  language  seems  to  me  to  be  closely  applicable  to  the 
present  case.  I  am  also  doubtful  whether  the  application 
should  not  be  dismissed  under  the  principle  established  by 
this  Court  in  McKay  v.  Campbell,  36  X.  S.  R.  522,  that  the 
commissioners  acting  under  the  Collection  Act  do  not  con- 
stitute a  distinct  court,  that  the  proceedings  are  throughout 
proceedings  in  a  cause  in  this  Court,  and  that  the  function- 
aries administering  the  Act  are  merely  the  officers  of  this 
Court  for  the  prosecution  of  measures  to  enable  the  plaintiff 
to  reap  the  fruits  of  the  judgment  obtained  in  this  Court. 
Everything  that  is  said  in  McKay  v.  Campbell  with  reference 
to  the  commissioners  and  their  functions  it  may  be  argued 
is  equally  applicable  to  the  Judge  of  the  County  Court  when 
hearing  the  appeal.  It  is  true  that  in  s.  30  (3)  there  appears 
to  be  some  suggestion  of  a  possible  difference  between  a  Judge 
sitting  in  Court  and  a  Judge  sitting  in  Chambers;  but  the 
proceedings  are  all  assumed  to  be  before  the  Judge  and  not 
in  the  County  Court.  By  s.  34  (2),  the  Judge  is  to  enforce 
the  attendance  of  the  debtor  by  an  order  under  his  hand,  in 
no  ca>e  it  would  seem  by  an  order  under  the  seal  of  the 
Court;  and  in  s.  40,  it  is  said  that  no  order  for  committal 
made  by  an  examiner  or  by  the  Judge  on  appeal  shall  be 
brought  in  question  in  any  Court  or  before  any  Judge  for 
irregularity,  etc.,  which  is  the  first  stage  at  which  we  find  a 
Court  having  anything  to  do  with  the  matter  from  the  time 
it  goes  into  the  hands  of  the  commissioners.  My  only  reason 
for  doubting  that  this  case  is  governed  by  the  decision  in 
McKay  v.   Campbell,  is  that  the  reasoning  by  which  that 
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case  can  be  shewn  to  be  applicable  to  the  proceed- 
ings on  appeal  to  the  County  Court  Judge  would 
also  lead  to  the  conclusion  that  in  the  case  of  a  judg- 
ment of  the  County  Court  on  which  proceedings  were  taken 
before  a  commissioner,  from  whom  an  appeal  was  taken,  as 
I  understood  it  might  be,  to  a  Judge  of  the  Supreme  Court, 
the  latter  would  have  to  be  held  to  be  an  officer  of  the  County 
Court,  which  I  think  could  hardly  have  been  intended.  More- 
over, the  decision  in  McKay  v.  Campbell  was  not  arrived  at 
without  considerable  doubt,  and  perhaps  should  not  be  ex- 
tended to  the  proceedings  on  appeal  except  under  the  com- 
pulsion of  logical  necessity. 

There  is  a  further  ground  upon  which  I  have  no  doubt 
that  the  application  must  be  dismissed.  I  cannot  agree  that 
the  appellant  is  out  of  Court  if  he  does  not  reach  a  hearing 
before  the  County  Court  Judge  within  thirty  days  from  the 
decision  of  the  commissioner.  Many  accidents  may  happen 
to  defer  the  hearing  of  the  appeal.  Valid  excuses  may  be 
given,  as  they  seem  to  have  been  given  to  the  satisfaction 
of  the  Judge  in  this  case,  for  not  giving  the  notice  of  appeal 
within  ten  days.  The  notice  in  such  a  case  may  not  be 
given  till  perhaps  the  twentieth  day  or  later.  The  Judge 
may  at  the  time  the  hearing  is  due  under  the  deferred  notice 
be  conducting  a  sittings  of  the  Court  for  the  remainder  of 
the  period  of  thirty  days,  or  he  may  be  absent  from  the 
city,  or  ill,  and  unable  to  hear  the  appeal.  So  many  acci- 
dents may  happen  in  the  course  of  thirty  days  that  it  would 
be  impossible  to  anticipate  all  the  things  that  might  happen. 
I  do  not  think  it  could  ever  have  been  the  intention  that  an 
appeal  should  be  in  this  way  frustrated,  nor  do  I  think  the 
words  of  the  statute  provide  that  it  should  be.  It  is  when 
the  appellant  fails  to  prosecute  his  appeal  within  thirty  days 
that  the  appeal  is  to  stand  dismissed.  I  think  that  the  ap- 
pellant in  this  case  began  to  prosecute  his  appeal  when  he 
gave  his  notice  to  the  plaintiff,  and  that  he  has  been  prose- 
cuting it  ever  since.  In  Stroud's  Judicial  Dictionary,  to 
"prosecute"  a  suit  or  matter  is  said  to  mean  to  begin  to 
prosecute,  for  which  proposition  the  author  cites  a  case  that 
will  be  found  on  examination  to  be  entirely  in  point :  see  vol. 
3,  p.  1591. 
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Full  Court.  May  25th,  1906. 

UNION  BANK  v.  SPINNEY. 

Bank — Lien  on  Wheat — Following  Proceeds  of  Sales — Moneys 
Paid  to  Creditor  with  Notice  of  Lien. 

Appeal  by  the  defendants  from  the  judgment  of  Graham, 
E.J.,  argued  before  Weatherbe,  C.J.,  Fraser,  Kussell, 
and  Longley,  JJ. 

J.  J.  Ritchie,  K.C.,  and  S.  H.  Pelton,  K.C.,  for  appel- 
lants. 

B.  E.  Harris,  K.C.,  and  T.  E.  Corning,  for  respondents. 

Russell,  J.: — The  facts  in  this  case  have  been  very 
fully  stated  in  the  judgment  appealed  from,  and  it  will  not 
be  necessary  to  repeat  them  here.  The  question  is  which  of 
two  parties  is  entitled  to  the  proceeds  of  corn  which  was 
pledged  to  the  Union  Bank  by  Churchill,  a  manufacturer 
and  miller,  and  which,  or  the  product  of  which,  was  sold 
by  him  to  customers  in  the  way  of  his  trade.  The  miller  had 
been  assisted  in  his  business  by  both  parties,  but  there  is 
nothing  to  shew  that  Spinney  got  anything  for  the  accom- 
modation that  he  gave,  while  in  the  case  of  the  bank  it  was 
of  course  a  matter  of  business,  and  it  contracted  for  a  quid 
pro  quo  for  all  that  it  advanced.  The  securities  which  were 
pledged  of  course  covered  only  the  property  in  the  corn 
so  pledged,  and  the  products  into  which  the  corn  was  manu- 
factured. Those  securities  could  not  entitle  the  bank  to 
follow  the  proceeds  of  sales  made  by  the  miller  in  the  usual 
way  of  his  trade  with  the  implied  assent  of  the  bank.  I  do 
not  see  how  the  pledgee  could  follow  even  the  property  itself 
after  a  valid  sale  was  once  made,  sufficient  to  pass  the  general 
property  to  the  vendee.  It  would  destroy  business  altogether 
if  such  an  effect  could  be  given  to  such  securities.  No  pur- 
chaser would  ever  be  safe  in  dealing  with  a  trader.  What- 
ever rights  the  bank  had  therefore  in  respect  to  the  proceeds 
of  the  sales  made  by  Churchill  must,  it  seems  to  me,  be  due 
to  some  agreement  between  him  and  the  bank,  and  could  not 
in  themselves,  and  without  something  further,  amount  to 
anything  in  the  nature  of  property.    And  we  may  take  it  that 
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there  was  an  agreement  by  virtue  of  which,  as  against  Church- 
ill, the  bank  had  a  right  to  all  the  drafts  to  be  drawn  on 
customers  for  the  proceeds  of  the  corn  and  its  products  until 
the  account  of  the  bank  was  squared.  As  against  Spinney, 
however,  the  claim  of  the  bank  must,  it  seems  to  me,  be 
founded  either  upon  some  agreement  to  which  Spinney  was 
a  party,  or  upon  some  fraud  of  which  he  had  notice.  The 
learned  trial  Judge  has  put  his  judgment  partly  on  both 
grounds.  He  says :  "  Not  only  was  Churchill  to  give  secur- 
ity on  each  lot  of  imported  corn,  accompanied  with  his  unin- 
dorsed note,  to  raise  funds  from  time  to  time  to  pay  for  it, 
but  he  was  also,  when  the  advances  on  corn  were  not  suffi- 
cient for  his  purpose,  to  give  as  security  for  further  advances, 
promissory  notes  to  be  indorsed  by  one  or  other  of  three  per- 
sons whose  names  were  given  to  the  bank,  including  the  de- 
fendant Spinney.  And  the  defendant  Spinney  assented  to 
this."  If  this  means  that  Spinney  came  into  any  contractual 
relations  of  any  kind  whatever  in  the  matter  with  the  Union 
Bank,  I  have  not  been  able  to  find  any  evidence  to  warrant 
the  statement.  If  it  means  only  that  Spinney  from  time  to 
time  indorsed  accommodation  notes  to  assist  Churchill  in 
obtaining  the  cargoes  and  carloads  of  corn  which  were  pledged 
to  the  bank,  this  goes  without  saying, — it  is  part  of  the 
defendant's  case, — but  I  cannot  find  evidence  that  Spinney 
ever  expressly  or  impliedly  assented  to  any  arrangement  under 
which  the  bank  should  have  any  other  or  greater  rights  in 
respect  to  the  corn  than  such  as  would  necessarily  result  from 
the  deposit  of  the  securities. 

The  plaintiffs'  case  as  one  arising  out  of  fraud  is  summed 
up  by  the  learned  Judge  in  the  paragraph  in  which  he  says: 
"  I  think  that  the  evidence  is  very  strong  to  shew  that  Spin- 
ney knew  he  was  being  paid  out  of  corn  the  price  of  every 
particle  of  which  should  have  been  applied  to  the  reduction 
of  Churchill's  indebtedness  to  the  bank.  He  knew  it  was 
the  bank's  corn;  that  money  had  been  obtained  from  the 
bank's  agent  to  pay  for  the  cargo  of  the  Josie  on  a  special 
promise  to  repay  the  advance  out  of  collections,  and  he 
diverted  these  collections  to  his  own  pocket  at  the  expense 
of  the  bank." 

The  strong  statement  here  made  as  to  the  full  and  minute 
knowledge  thus  attributed  to  Spinney,  seems  to  me  to  be  built 
up  on  evidence  of  a  most  vague  and  general  character,  against 
the  clear  and  express  disclaimer  of  the  defendant.    Churchill 
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had  apparently  stated  in  his  examination  before  the  commis- 
sioner that  Spinney  knew  the  terms  and  mode  of  his  doing 
business  with  the  Union  Bank.  When  asked  on  the  trial  if 
this  statement  was  correct,  he  replied  that  it  was  nearly  so, 
and  said  that  perhaps  Spinney  did  not  know  all;  but  he 
admitted  that  it  was  correct,  that  Spinney  knew  his  mode 
of  doing  business  with  the  bank.  He  knew,  therefore,  ac- 
cording to  the  evidence,  that  Churchill  was  in  the  habit  of 
giving  warehouse  receipts  or  other  securities  for  corn,  and 
making  the  drafts  on  his  customers  payable  to  the  order  of 
the  bank.  But  even  this  evidence,  if  wholly  uncontradicted, 
would  not  shew  that  Spinney  had  knowledge  of  any  agree- 
ment that  would  bind  Churchill  as  between  himself  and  the 
bank  to  make  his  collections  in  this  particular  way.  or  render 
it  a  breach  of  his  agreement  to  draw  the  money  upon  the  sales 
himself  and  pay  it  over  to  the  bank,  or  use  it  in  any  other 
manner  that  he  should  see  fit  in  the  prosecution  of  his  busi- 
ness. Assuming  it  to  be  true  that  Spinney  knew  down  to  the 
minutest  particular  the  method  by  which  the  bank  was  ac- 
customed to  recoup  itself  for  the  moneys  advanced  on  the 
security  of  the  corn,  and  thus  effect  the  object  for  which 
the  Bank  Act  is  not  in  itself  sufficient,  namely,  that  of  ex- 
tending the  lien  of  the  security  to  the  proceeds  of  the  sales 
as  well  as  to  the  property  itself  in  specie;  I  do  not  yet  see 
under  what  principles  the  possession  of  this  knowledge  would 
pievent  him  from  competing  with  the  bank  in  the  effort  to 
pecure  a  share  of  those  proceeds.  The  parties  were  at  arm's 
length,  and  I  am  not  able  to  understand  why  Spinney  would 
not  have  exactly  the  same  right  as  the  bank  to  secure  what- 
ever he  could  out  of  the  wreck  of  Churchill's  business. 

It  is  not  exactly  correct  to  say  that  Spinney  knew  it  wa* 
the  bank's  corn  from  which  he  was  being  paid.  He  knew 
that  the  bank  had  a  lien  on  the  corn,  that  it  had  been  pledged 
as  collateral  security  for  advances,  but  he  also  knew  as  a  mat- 
ter of  law  that  while  the  lien  covered  the  corn  so  pledged  and 
was  extended  to  any  corn  brought  in  by  way  of  substitution, 
and  still  further  to  all  products  into  which  the  corn  should 
be  manufactured,  the  lien  did  not  extend  to  the  purchase 
money;  that  the  bank's  claim,  if  it  had  any  claim,  to  the 
purchase  money,  was  matter  of  agreement  only,  and  if  Church- 
ill was  dishonest  enough  to  make  conflicting  agreements  in 
respect  to  the  proceeds,  the  case  was  one  in  which  the  race 
must  be  to  the  swift. 
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The  equities  between  the  parties,  so  far  as  I  am  able  to 
see,  are  equal,  and  the  defendant  has  the  money.  I  cannot 
understand  why  he  has  not  as  good  a  right  to  it  as  the  bank. 
He  was  under  no  more  obligation  to  let  the  plaintiffs  get 
precedence  than  the  plaintiffs  were  under  to  consult  his  in- 
terest.    One  or  the  other  had  to  lose. 

I  say  nothing  as  to  the  question  whether  the  payment  to 
the  defendant  was  not  a  preference  under  the  Assignments 
Act,  because  the  question  was  not  argued,  and  I  do  not 
understand  that  the  plaintiffs  are  asking  for  relief  on  that 
footing. 

The  learned  Chief  Justice  has  called  my  attention  to  the 
decision  of  Boyd,  C,  in  In  re  Goodfeljow,  19  0.  R.  21W, 
where  the  claim  of  the  bank  to  the  proceeds  of  the  goods 
pledged  was  preferred  to  that  of  the  pledgor's  administrator. 
That  case  was  easily  decided  upon  first  principles.  The  de- 
ceased or  his  administrator  could  only  hold  against  the  bank 
what  he  was  both  legally  and  equitably  entitled  to  hold.  The 
bank  of  course  had  the  equitable  right  to  the  proceeds,  and 
the  bank  has  here  an  equitable  claim.  But  so  has  Spinney 
an  equitable  right  as  against  Churchill.  There  was  no 
Spinney  claiming  adversely  to  the  bank  in  that  case.  The 
case  was  the  same  as  this  case  would  be  if  Churchill's  admin- 
istrator were  here  claiming  against  the  bank.  Of  course  he 
could  not  succeed  any  more  than  the  administrator  in  that 
case  could  succeed  against  the  bank. 

Mr.  Lefroy,  arguing  for  the  appellant  in  In  re  Goodfellow, 
put  his  case  wholly  upon  the  equitable  claim  of  the  bank  to 
the  proceeds  as  against  the  administrator  of  the  deceased,  and 
there  is  no  similarity  whatever  that  I  can  discover  between 
the  position  of  the  claimant  in  that  case  and  that  of  the  de- 
fendant in  this. 

Longley.  J.,  read  an  opinion  concurring  with  Russell, 
J.,  and  allowing  the  appeal. 

\ 

Weatherbe,  C.J. : — I  should  have  been  content  to  have 

expressed  my  opinion  in   favour  of  the  decision  appealed 

from  on  the  same  grounds  supported  by  the  evidence  relied 

on  by  the  learned  trial  Judge.     Further  comments  seemed 

appropriate  after  deliberation  by  the  Judges. 

If  corn  has  been  conveyed  to  and  belongs  to  me,  and  A 
-ells  it  and  takes  a  note  for  it,  and  gives  it  in  payment  to 
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B,  who  has  knowledge  of  the  above  facts,  this  is  a  fraud  upon 
me  and  equity  will  compel  B  to  account  to  me. 

In  this  case  did  not  Spinney  know  that  Churchill  had 
agreed  to  give  these  very  notes  to  the  bank? 

Notice,  no  doubt  or  fraud,  is  the  term  to  apply  to  de- 
fendant upon  which  his  liability  arises.  Have  these  not  been 
sufficiently  proved?  That  is,  has  the  trial  Judge  not  had 
before  him  sufficient  evidence? 

Probably  there  were  no  contractual  relations.  This  is  a 
proceeding  for  remedy  in  equity.  The  reference  by  the  trial 
Judge  to  Spinney's  assent  is  to  shew  that  he  was  aware  of 
the  agreement  between  Churchill  and  the  bank. 

ChurchilPs  statements,  though  he  seems  an  unwilling' 
witness  and  disposed  to  favour  defendant,  are  no  doubt 
adopted  by  the  Judge  in  preference  to  Spinney's,  and  many 
statements  of  the  latter,  which  sound  like  a  strong  contradic- 
tion of  Churchill,  are  much  modified  and  limited  on  cross- 
examination,  and  for  this  reason  the  Judge  has  taken  the- 
trouble  to  cite  the  evidence  which  has  convinced  him. 

There  is  no  doubt  that  Churchill  was  fraudulently  deceiv- 
ing the  bank,  and  favouring  defendant  to  the  detriment  of 
the  bank.  He  seems  to  have  freely  imparted  to  defendant 
information  as  to  his  financial  condition,  while  the  bank  was 
left  in  the  dark  by  both,  and  Churchill  had  promised  to- 
make  Spinney  safe  in  advance.  This  seems  to  be  relied  on 
as  a  promise.  Was  he  not  making  Spinney  safe  with  the 
:noney  and  paper  obtained  for  the  bank's  property?  The 
question  is  whether  there  is  evidence.  It  seems  doubtful  if  a 
more  efficient  trial  can  be  had. 

The  Bank  Act  is  sufficient  provided  no  fraud  is  com- 
mitted. Xo  Act  can  guard  against  fraud.  The  Legislature 
1  as  favoured  the  bank  against  the  merchant  no  doubt.  This 
i-  supposed  to  be  in  the  interests  of  commerce.  The  sole 
question  is,  whether  it  is  correct  to  say  that  Spinney  knew  it 
was  the  bank's  corn,  and  it  seems  he  knew  nothing  but  that 
the  proceeds  were  to  go  to  the  bank. 

As  to  the  contention  that  the  lien  did  not  extend  to  the- 
purchase  money,  Boyd,  C.  had  before  him  a  case.  In  re 
Goodfellow,  under  the  Bank  Act,  which  may  throw  light  on 
the  subject.  A  miller  gave  a  receipt  to  a  bank  on  '*  wheat 
■md  its  products  "  in  his  mill  for  advances,  and  afterwards 
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the  wheat  was  constantly  going  out  and  fresh  wheat  being 
substituted.  Just  before  the  miller's  death  the  bank  found 
a  shortage.  It  was  found  that  during  the  period  of  shortage 
\.heat  had  been  converted  into  flour  which  was  sold  for 
money  which  was  paid  to  the  administrator,  who  was  sued 
by  the  bank. 

The  Master  held  that  the  bank  could  not  follow  the  flour 
or  its  proceeds,  without  shewing  that  the  flour  was  made 
from  the  identical  wheat  covered  originally  by  the  receipt. 

It  was  argued  that  under  the  Bank  Act  not  only  was  the 
substituted  wheat  covered,  but  the  flour  could  be  followed  as 
well,  and  that  the  general  principles  of  equity  gave  the  right 
to  go  further  and  follow  the  proceeds  as  if  it  were  flour. 

Boyd,  C,  held,  19  O.K.  301,  that  "  as  long  as  the  product 
of  the  wheat  (substituted  wheat)  can  be  traced,  whether  it  be 
in  flour  or  in  money,  it  is  recoverable  by  the  bank  as  against 
the  deceased  and  his  administrator."  The  appeal  was  allowed 
with  costs.  See  also  Culhane  v.  Stuart,  6  0.  H.  97,  and  the 
cases  there  cited,  and  McLanden  v.  Brewer,  51  Maine  402. 

Fraser,  J.,  took  no  part  in  the  judgment. 


PRINCE  EDWAED  ISLAND. 

Hodgson.  M.K.  July  14th,  1906. 

TANTON  v.  CITY  OF  CHARLOTTETOWtf. 

Municipal  Corporations — Misuse  of  Corporate  Funds  —  iw- 
dividual  Ratepayer  has  no  Right  of  Action  —  Attorney^ 
General's  Intervention  Necessary. 

Action  to  restrain  alleged  misuse  of  funds  of  the  defen- 
dant municipality. 

Neil  McQuarrie,  K.C.,  and  E.  0.  Brown,  for  plaintiff. 

F.  L.  Haszard,  K.C.,  and  D.  C.  McLeod,  K.C  for  de- 
fendants. 

Hodgson,  M.R. : — This  bill  was  filed  on  the  6th  March 
last.     The  defendants  other  than  the  City  of  Charlottetown 
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are  the  common  councillors  for  the  year  1904-1906,  their 
term  of  office  having  expired  on  the  second  Wednesday  in 
February,  1900. 

There  are  charges  of  various  illegalities  by  the  city  coun- 
cil, neglect  to  collect  moneys,  and  unauthorized  payments 
made  by  them,  which  were  not  for  the  benefit  of  the  city;  for 
instance,  money  which  was  expended  in  the  entertainment  of 
Prince  Henry  of  Battenburg,  payment  of  a  duly  qualified 
person  to  superintend  the  erection  of  the  new  market  house, 
for  the  service  of  a  grading  officer  for  the  public  school  re- 
quired by  the  city  school  board,  towards  the  maintenance  of 
the  flower  beds  in  Queen  square,  towards  music  in  the  public 
gardens,  a  grant  of  $57  to  Mayor  Kelly  for  expenses  in  at- 
tending a  convention  of  the  civic  heads  of  municipalities  of 
Canada,  held  in  Ottawa. 

Section  14  of  the  bill  sets  out  in  detail  all  the  items 
which  are  objected  to,  of  which  these  mentioned  are  a  sample 
— and  which  in  the  whole  amount  to  $7,000.  There  is  also  a 
charge  that  in  some  instances  articles  were  purchased  from 
two  members  of  the  city  council.  This  is  no  doubt  forbidden 
by  s.  4  of  3  Edw.  VII.,  but  it  is  not  alleged  that  there  was 
any  fraud,  or  that  an  undue  price  was  paid  for  the  articles 
provided. 

The  complainant  charges  that  he  sues  on  behalf  of  him- 
self and  all  other  ratepayers  except  the  defendants  other  than 
the  city.  He  prays  an  account  of  the  moneys  alleged  to  have 
been  illegally  expended,  and  that  the  same  may  be  repaid  into 
the  city  treasury.  There  is  a  charge  in  the  bill  that  the 
complainant  has  requasted  the  corporation  to  institute  pro- 
ceedings against  the  defendants,  the  common  councillors  from 
the  year  1904  to  1906,  to  recover  these  moneys,  and  that 
they  have  refused  to  do  so.  He  prays  for  an  account,  and 
that  the  moneys  be  restored  to  the  city. 

To  this  bill  the  defendants  have  demurred  for  want  of 
equity. 

In  the  Court  of  Appeal  in  Equity  last  month,  in  Cum- 
miskey  v.  Byan,  we  held  that  a  bill  in  equity  would  not  lie 
by  ratepayers  of  a  school  district  against  the  trustees  of  such 
district  to  restrain  them  from  expending  school  funds  in  a 
manner  which  they  charged  to  he  illegal ;.  and  praying  that 
they  might  be  compelled  to  refund  a  sum  of  money  which  had 
been  expended  in  the  purchase  of  a  school  site,  the  latter  not 
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having  been  approved  at  a  public  meeting  of  the  ratepayers. 
As  a  member  of  that  Court  1  concurred  in  that  judgment, 
but  I  expressly  rested  my  judgment  upon  the  fact  the  school 
trustees  were  a  statutory  corporation  charged  with  the  duty 
of  managing  a  public  trust,  and  that  therefore  the  Attorney- 
General  was  a  necessary  party. 

There  were  other  questions  considered,  but  the  other 
members  of  the  Court  agreed  in  this  view  of  the  case. 

It  becomes  my  duty  to  see  whether  the  decision  in  that 
case  governs  the  question  now  before  me,  or  whether  1  must 
examine  quite  apart  from  it  whether  the  demurrer  here  for 
want  of  equity  should  be  allowed  or  overruled. 

The  powers  given  to  the  city  of  Charlottetown  by  its  Act 
of  Incorporation  are  to  possess  "all  powers  and  immunities 
incident  to  such  a  corporation,  or  which  may  be  for  the  benefit 
thereof,  subject  to  the  regulations  in  the  statute  provided." 

It  is  also  charged  with  the  administration  of  the  fiscal, 
prudential,  and  municipal  affairs  of  the  government  of  the 
city. 

Power  is  given  to  them  to  make  sanitary  provisions,  and 
the  city  council  is  constituted  the  city  board  of  health. 

The  ground  upon  which  the  defendants  rest  their  case  is 
that  there  is  no  right  in  any  ratepayer,  but  that  the  question 
raised  by  this  bill  must  be  by  an  information  by  the  Attorney- 
General. 

Dillon  on  Municipal  Corporations  says,  s.  910 :  "  In  Eng- 
land the  Court  of  Chancery  will  interfere  to  prevent  munici- 
pal councils  from  abusing  powers  and  misappropriating  funds 
entrusted  to  them,  and  they  do  so  under  the  just  and  salu- 
tary view  that  powers  conferred  upon  them  with  regard  to 
corporation  funds  and  property  are  public  trusts,  and  the 
property  owned  by  them  is  held  in  trust  for  the  purposes 
specified  or  authorized  in  the  statute,  so  that  should  the 
corporation  misapply  funds  or  if  the  corporate  property  be 
collusively  alienated,  there  would  be  a  breach  of  trust,  and 
it  is  quite  apparent  that  these  proceedings  are  always  taken 
by  the  Attorney-General  by  information  or  information  and 
bill,  unless  it  were  filed  by  some  person  or  persons  having  a 
specific  and  pecuniary  interest  over  and  above  the  other  rate- 
payers or  citizens  who  might  be  affected  by  the  wrongdoing." 

This  is  a  correct  exposition  of  the  law. 
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In  Evan  v.  Corporation  of  Avon,  29  Beav.  144.  a  bill 
was  filed  by  John  Evan,  who  was  a  senior  burgess  of  the 
Borough  of  Avon,  against  the  corporation  of  Avon.  The  bill 
charged  that  two  mortgages  executed  by  the  corporation  upon 
their  property,  one  for  the  erection  of  a  market  house  and 
the  other  for  £3,000  to  defray  the  costs  of  an  opposition  to  an 
application  for  a  charter  under  the  Municipal  Corporation 
Act,  were  invalid. 

The  defendants  demurred  generally  for  want  of  equity, 
and  contended  that  the  Attorney-General  in  right  of  the 
Crown  alone  could  sue. 

Sir  John  Romilly  in  giving  judgment  says :  "  The  dis- 
tinction between  a  municipal  corporation  and  an  ordinary 
trading  corporation,  or  one  in  the  nature  of  a  trading  cor- 
poration, must  be  borne  in  mind.  Prima  facie  an  ordinary 
municipal  corporation  (which  is  not  within  the  Municipal 
Corporation  Act)  has  full  power  to  dispose  of  all  its  property 
like  any  private  individual,  and  the  burden  of  proof  lies  on 
the  person  alleging  the  contrary  to  establish  a  trust.  The 
trust  may  be  of  two  characters ;  it  may  be  of  a  general,  or  of 
a  private  and  individual  character.  A  person  might  have 
given  a  sum  of  money  to  a  corporation,  in  trust  to  support 
the  children  of  A.  B.,  and  pay  them  the  principal  at  twenty- 
one.  That  would  be  a  private  and  particular  trust  which 
the  children  could  enforce  against  the  corporation,  if  the  cor- 
poration applied  the  property  for  its  own  benefit.  On  the 
other  hand,  a  person  might  leave  money  to  a  corporation  in 
trust  for  the  benefit  of  the  inhabitants  of  a  particular  place, 
or  for  paving  a  highway  or  lighting  the  town.  That  would 
be  a  public  trust  for  the  benefit  of  all  the  inhabitants,  and 
the  proper  form  of  suit,  in  the  event  of  any  breach  of  trust, 
would  be  by  an  information  by  the  Attorney-General  at  the 
instance  of  all  or  some  of  the  persons  interested  in  this 
matter.  .  .  .  The  plaintiff  being  a  private  individual, 
states  that  he  also  fills  a  public  character  as  senior  burgess, 
but  so  far  as  it  appears  from  the  bill  his  interest  is  common 
to  all  the  other  burgesses.  This  shews  his  interest  is  of  a 
public  character,  and  there  being  a  public  trust  for  the  town 
and  inhabitants,  a  suit  to  enforce  such  trust  ought  to  be  by 
information  by  the  Attorney-General  and  not  by  a  private  in- 
dividual/' 
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This  case  was  decided  in  1860,  but  it  has  never 
been  questioned  since,  and  only  so  late  as  January  la&t  (1906) 
in  Watson  v.  Mayor  of  Hythe,  22  Times  L.  E.  245,  it  was  cited 
with  approval.  That  case  was  an  action  by  certain  burgesses  of 
the  Borough  of  Hythe  to  restrain  the  council  from  giving  a 
consent  under  the  standing  orders  of  Parliament  for  author- 
izing the  laying  down  of  a  tramway,  on  the  ground  that  the 
resolution  of  the  council  authorizing  the  consent  was  not 
passed  in  accordance  with  the  law  under  which  the  affairB  of 
the  borough  were  conducted,  and  the  objection  was  taken 
that  the  action  being  to  compel  the  performance  of  a  public 
duty  the  Attorney-General  was  a  necessary  party. 

Mr.  Justice  Warrington  said :  "  The  objection  of  the  de- 
fendants was  based  on  the  well  known  ground  that  the  wrong 
complained  of  was  one  by  a  public  body  and  not  causing 
damage  to  an  individual,  and  that  such  a  wrong  could  only 
be  restrained  by  action  of  the  Attorney-General."  In  his 
opinion  the  objection  was  well  founded.  Having  regard  to 
the  case  of  Evan  v.  Corporation  of  Avon,  such  a  complaint 
could  only  be  enforced  by  the  Attorney-General. 

The  same  rule  prevails  in  New  York  and  Massachusetts. 

In  Doolittle  v.  Supervisors  of  Broome  County,  18  X.  Y. 
App.  Cas.  155,  it  was  held  that  an  action  to  restrain  a  board 
of  supervisors  from  forming  a  new  town  cannot  be  maintained 
by  persons  having  no  other  interest  than  one  common  to  all 
the  freeholders  of  the  proposed  town. 

Mr.  Justice  Denio  in  his  judgment  says :  "  Xo  action 
can  be  maintained  by  a  citizen  on  the  ground  that  his  in- 
terests as  a  member  of  the  state  have  been  interfered  with 
or  disturbed,  though  in  a  general  sense  every  citizen  has  an 
interest  in  the  maintenance  of  order." 

The  People  v.  Ingersoll,  58  N.  Y.  1,  was  a  case  in  which 
ail  action  had  been  brought  against  William  Tweed  and 
others  to  recover  money  alleged  to  have  been  wrongfully  and 
fraudulently  obtained  and  appropriated.  Mr.  Justice  Allan, 
one  of  the  majority  of  the  Court,  in  his  judgment  says :  "One 
taxpayer  himself — or  himself  for  all  others — or  all  the  tax- 
payers combined,  cannot  have  an  action  for  the  correction  or 
prevention  of  a  misappropriation  or  misuser  of  the  corporate 
property." 

In  Hale  v.  Cushman.  6  Mete.  425,  it  appeared  that  a  town 
had  passed  a  vote  to  refund  to  its  selectmen  the  expenses 
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they  might  incur  in  defence  of  a  suit  brought  against  them 
for  a  violation  of  their  official  duty  respecting  elections,  and 
directed  its  treasurer  to  pay  money  to  the  counsel  employed 
to  defend  such  suits.  A  majority  of  the  voters  filed  a  bill 
in  equity  praying  that  the  officers  of  the  town  might  be  re- 
strained from  carrying  such  vote  and  direction  into  effect. 
But  the  Court  said  (p.  431) :  "We  are  of  opinion  that  the 
Court  has  no  jurisdiction  in  equity  in  the  present  case,  and 
that  the  demurrer  is  well  sustained.  The  plaintiffs  are  in- 
habitants of  Bernardston,  and  they  seek  to  obtain  by  £  de- 
cree in  equity  an  injunction  to  prohibit  the  defendants  (be- 
ing the  selectmen  and  treasurer  of  the  town)  from  paying 
money,  and  otherwise  carrying  into  effect  the  votes  of  the 
said  town.  Even  if  the  town  were  made  a  party,  we  think 
the  result  would  be  the  same.  The  bill  sets  forth  no  trust 
in  which  the  complainants  have  an  interest  and  the  demurrer 
of  the  defendant  for  want  of  equity  is  allowed." 

Carleton  v.  City  of  Salem,  103  Mass.  141,  was  an  appli- 
cation for  an  injunction  by  a  member  of  the  taxable  inhabi- 
tants of  the  city  of  Salem,  praying  for  an  injunction  against 
the  city  and  its  officers  to  restrain  them  from  supplying 
water  at  nominal  rates.  But  the  Court  held  that  the  object 
of  the  bill  being  to  compel  the  city  and  its  officers  to  perform 
a  duty  imposed  by  law,  such  a  bill  by  one  or  more  of  the 
inhabitants  to  enforce  this  duty  could  not  be  maintained. 

The  decisions  in  all  of  the  United  States  are  not  uniform 
upon  this  point.  In  some  of  the  Western  States  the  Attor- 
ney-General is  appointed  by  a  statute  which  creates  the  office, 
and  defines  its  power,  and  in  such  States  it  is  not  to  be 
expected  that  he  would  be  required  to  institute  proceedings 
such  as  we  are  now  considering  unless  the  statute  creating 
his  office  and  defining  his  power  directed  him  so  to  do. 

Dillon,  referring  to  the  American  cases,  says :  "  The 
weight  of  authority  seems  to  be  that  the  Attorney-General  of 
a  State,  or  its  other  public  law  officer,  has,  by  virtue  of  his 
office,  the  right  in  his  name,  or  in  the  name  of  the  State, 
upon  the  relation  of  persons  interested,  to  bring,  in  cases 
which  are  properly  of  equitable  cognizance,  a  bill  in  equity 
to  prevent  municipal  corporations  frotn  exceeding  the  line 
of  their  lawful  authority,  or  to  have  their  legal  acts  set 
aside  or  corrected.  This  doctrine  has  been  very  recently  as- 
serted by  an  able  Court,  in  a  case  where  there  was  no  statute 
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giving  the  Attorney-General  power  to  interfere  to  prevent  an 
abuse  of  corporate  powers,  or  prescribing  the  terms  of  such 
interference,  and  where  the  injury  complained  of  by  the  re- 
lators was  a  disregard  of  the  provisions  of  a  municipal 
charter  which  required  contracts  to  be  let  to  the  lowest  re- 
sponsible bidder.  It  was  conceded  in  that  case  that  the 
Attorney-General  would  have  the  right  to  enjoin  the  mis- 
appropriation of  a  charitable  fund  held  by  the  corporation; 
and  the  Court  considered  that  there  was  no  substantial  dis- 
tinction between  such  a  case  and  one  where,  under  legislative 
authority,  a  corporation,  authorized  to  raise  funds  by  taxa- 
tion for  specified  purposes,  or  on  certain  conditions  only, 
threatens  effectually  to  abuse  its  powers  in  this  respect  by 
a  misappropriation  or  unwarranted  use  of  corporate  moneys 
or  funds."  The  same  principle  is  upheld  by  the  Court  of 
New  Brunswick  in  Merrit  v.  Chesley.  The  plaintiff,  a  rate- 
payer, brought  suit  in  the  Court  of  Chancery  on  behalf  of 
himself  and  all  other  ratepayers  of  the  City  of  Portland  to 
restrain  Chesley,  the  mayor  of  the  city,  from  signing  orders 
for  the  payment  of  the  accounts  ordered  to  be  paid  by  the 
council,  and  the  defendant  W.,  the  chamberlain,  from  pay- 
ing them.  But  it  was  held  that  the  suit  should  be  by  infor- 
mation by  the  Attorney-General,  on  the  relation  of  all  or 
some  of  the  ratepayers,  the  plaintiff  not  having  sustained  or 
being  likely  to  sustain  any  injury  not  common  to  all  the  rate- 
payers. 

Rogers  v.  Trustees  of  Bathurst  School  District.  1  N.  B. 
Eq.  266,  was  a  suit  to  restrain  the  school  trustees  from  em- 
ploying certain  persons  as  teachers.  But  Mr.  Justice  Barker, 
on  the  authority  of  Evans  v.  Corporation  of  Avon,  held  that 
the  suit  could  not  be  maintained,  for  that  wherever  you  estab- 
lish a  public  trust  for  the  common  benefit,  the  proper  form 
of  suit  is  an  information  by  the  Attornev-General. 

The  Supreme  Court  of  Canada  in  Standly  v.  Perry,  3 
S.  C.  R.  372.  take  the  same  view.  Chief  Justice  Strong 
says :  "  The  Attorney-General  may  always  file  an  informa- 
tion to  restrain  a  corporation  from  doing  or  continuing  an 
act  which  is  beyond  the  powers  conferred  upon  it  by  law,  but 
a  private  individual  has  no  right  to  complain  unless  the  act 
which  is  ultra  vires  occasions  him  some  legal  injury." 

The  question  then  resolves  itself  into  this :  Are  the  duties 
devolving  upon  the  city  of  Charlottetown  public  trusts,  that 
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is,  are  the  moneys  which  they  have  the  power  to  levy,  to  be 
expended  in  such  a  way  as  to  eoine  within  what  can  fairly 
be  held  to  be  public  trusts?  When  one  reads  the  Act  of  in- 
corporation and  the  duties  imposed  by  it,  can  there  be  any 
question  on  this  point?  For  they  are  to  pay  the  cost  of 
education  under  the  Public  Schools  Acts  within  the  citv; 
to  act  as  the  board  of  public  health;  to  appoint  policemen 
and  to  pay  them ;  to  regulate  markets ;  to  impose  tolls  there- 
at; to  license  milk-vendors;  to  repair  and  grade  streets  and 
to  temporarily  close  them;  to  make  and  repair  sewers;  to 
make  by-laws  for  the  city's  good  government,  imposing  fines 
to  the  extent  of  $90,  and  imprisonment  for  90  days  with 
hard  labour;  to  suppress  houses  of  ill-fame;  to  restrain  and 
regulate  the  sale  of  poultry,  vegetables,  and  things  of  that 
nature,  by  hucksters  and  runners;  to  seize  and  destroy  all 
tainted  food;  to  regulate  the  size  of  loaves  of  bread;  to  en- 
force the  due  observance  of  Sunday;  to  prevent  cruelty  to 
animals;  to  restrain  and  punish  vagrants,  drunkards,  and 
street  beggars;  to  abate  nuisances;  to  regulate  livery  stables 
and  slaughter  houses;  to  supply  water  for  drinking  and 
domestic  purposes,  and  to  extinguish  fire. 

There  are  more  than  double  as  many  duties  imposed  upon 
the  city  of  a  similar  nature  as  those  I  have  just  related. 

Are  not  these  duties  of  a  public  nature  ?  If  any  of  them 
are  neglected  or  unperformed,  in  what  respect  are  Mr.  Tan- 
ton's  injuries  greater  than  those  of  any  other  taxpayer  of  the 
city?  , 

Mr.  McQuarrie,  in  his  able  argument  for  the  complainant, 
rested  his  case  upon  these  principles  of  law.  I  quote  his 
exact  words :  "  Where  there  is  a  corporate  body  capable  of 
filing  a  bill  for  itself  to  recover  property  from  its  officers 
or  from  any  other  person,  that  corporate  body  is  the  proper 
plaintiff  and  the  only  proper  plaintiff,  but  if  the  corporation 
refuses  to  sue,  then  any  interested  corporator  who  is  injured 
or  who  will  be  injured,  may  sue,  and  the  refusal  of  such  cor- 
poration to  sue  must  be  alleged  in  the  bill  of  complaint." 

That  is  a  correct  proposition  of  law  so  far  as  a  trading 
corporation  or  a  limited  liability  company  is  concerned,  but 
Mr.  McQuarrie  has  not  been  able  to  shew  me  any  authority 
that,  when  the  breaeh  of  duty  complained  of  is  a  trust  or 
duty  to  the  public,  a  plaintiff  not  specially  injured  may  sue. 
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The  corporation  of  Charlottetown  was  authorized  to  col- 
lect rates,  in  other  words,  to  impose  taxes,  and  to  hold  them 
for  the  trusts  specified  in  the  Act  of  incorporation.  Many 
of  these  trusts  1  have  specified,  and  if  there  has  been  a  mis- 
use of  the  funds  so  collected,  then,  though  'Mr.  Tanton  is  no 
doubt  as  one  of  the  public  injured  and  aggrieved,  his  injury  is 
no  more,  no  greater,  than  any  other  of  his  fellow  citizens  or 
ratepayers ;  and  it  is  because  of  this  hi6  action  must  fail.  He 
has  no  right  to  appoint  himself  as  the  protagonist  of  all  the 
citizens  and  ratepayers  of  Charlottetown. 

The  uniform  and  settled  practice  in  England  in  all  such 
cases  is  to  proceed  by  information  or  by  bill  filed  in  a  Court  of 
equity  by  the  Attorney-General.  The  power  to  arraign  a  cor- 
poration for  an  alleged  breach  of  duty  due  by  it  to  the  whole 
public  is  too  serious  a  matter  to  rest  with  any  individual  or 
any  number  of  individuals  who  are  minded  to  exercise  it 
The  King,  'as  parens  patriae,  by  his  proper  officer  the  Attor- 
ney-General, can  alone  exercise  this  prerogative  right,  the 
right  which,  as  sovereign,  he  has  to  call  upon  his  several 
courts  of  justice  to  see  that  right  is  done  to  all  his  subjects, 
according  to  the  nature  of  their  respective  jurisdictions,  and 
as  the  Crown  is  not  liable  for  costs,  it  is  usual  to  join  re- 
lators in  the  suit,  so  that  the  corporation  or  the  individual 
sued  may  not  be  oppressed  in  case  the  suit  should  be  unsuc- 
cessful, for  then  the  relators  are  liable  for  the  costs. 

At  the  argument,  I  was  pressed  with  the  case  of  Bromley 
v.  Smith  1  Sim.  8.  I  do  not  think  that  case  is  at  all  in- 
consistent with  the  decision  at  which  I  have  arrived,  nor  does 
ii  conflict  with  Evan  v.  Corporation  of  Avon. 

In  the  case  of  Bromley  v.  Smith  certain  persons  who  re- 
sided in  the  parish  of  St.  Mary's  Stafford,  and  who  were 
householders  of  the  yearly  value  of  £5,  were  entitled  to  rights 
of  common,  and  were  entitled  to  meet  and  make  regulations  for 
the  cultivation  of  the  allotment,  and  to  appoint  a  treasurer 
and  certain  other  officers.  Smith  was  treasurer  and  had 
illegally  paid  a  sum  of  money  to  enable  Underwood,  his  pre- 
decessor, who  had  been  removed  from  office,  to  pay  his  costs 
in  an  action  of  libel.  Some  of  the  householders,  occupiers 
of  houses  of  the  yearly  value  of  £5,  sued  Smith  for  the  money 
which  he  had  paid  for  Underwood ;  and  it  was  held  that  the 
action  lay.     There  was  no  trust  here  for  the  whole  public; 
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only  a  certain  class  of  persons  in  St.  Mary's  parish  were  in- 
terested, and  these  persons  sued  the  treasurer,  who  had  mis- 
appropriated their  funds. 

This  case  was  decided  in  1826,  thirty-four  years  previous 
to  the  decision  of  Evan  v.  Corporation  of  Avon,  in  which  it 
was  not  cited,  for  the  excellent  reason  that  it  had  nothing  to 
do  with  the  principle  involved  in  that  ease. 

It  is  true  that  the  grounds  on  which  I  rest  my  decision 
may  not  be  consistent  with  some  Ontario  cases,  in  which  the 
members  of  a  municipal  corporation  have  been  allowed  to 
mtaintain  a  bill  against  the  corporation,  or  certain  members 
of  it,  for  wrongdoing,  but  it  is  not  possible  to  reconcile  them 
with  the  English  authorities  I  have  cited.  But  there  are  not 
wanting  dicta  from  eminent  Judges  in  Ontario  that  these 
decisions  are  not  free  from  doubt. 

In  Brogdin  v.  Bank  of  Upper  Canada,  13  Gr.  544,  Van- 
koughnet,  C,  in  holding  that  the  Attorney-General  need  not 
be  a  party,  says :  "  But  the  case  in  this  Court  to  which  I  have 
lef erred  (Davidson  v.  Grange,  4  Gr.  382),  was  the  case  of  a 
municipal  corporation  whose  constitution  as  to  membership 
the  plaintiff  impeached,  and  I  therefore  feel  myself  bound  by 
its  authoritative  language  to  overrule  the  first  objection  (i.e., 
that  the  plaintiff  could  not  file  a  bill  in  his  own  name),  al- 
though the  recent  case  of  Evan  v.  Corporation  of  Avon  may 
render  it  doubtful  whether  sufficient  attention  has  been  paid 
to  the  difference  between  a  trading  and  a  municipal  corpora- 
tion." 

In  Patterson  v.  Bowes,  4  Gr.  170,  at  p.  184,  Esten,  V.-C, 
says:  "We  have  consulted  all  the  cases  cited  on  both  sides 
in  the  course  of  the  argument,  and  it  cannot  be  denied  that 
no  case  can  be  found  in  which  proceedings  have  been  had 
r.gainst  a  public  corporation  without  the  intervention  of  the 
Attorney-General." 

Again  in  the  same  case,  at  p.  18(5,  he  says :  "  The  principle 
seems  to  be  that  where  a  specific  portion  of  the  public,  as 
distinguished  from  the  whole  public,  is  concerned,  the  pro- 
ceedings may  be  in  this  form.  Where  the  whole  public  is 
concerned  it  must  be  represented  by  the  Attorney-GeneraL" 

These,  it  seems  to  me,  are  correct  statements  of  the  law, 
although  in  two  cases  the  Courts  of  Ontario  have  held  other- 
wise upon  the  authority  of  Bromley  v.  Smith,  extending  the 
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principle  of  that  case  and  varying  it  in  a  way  which  I  think 
is  without  authority. 

Of  course,  as  the  case  comes  before  me  now,  I  have  noth- 
ing to  do  with  the  questions  which  are  raised,  or  as  to  the  pro- 
priety of  the  payment  of  these  moneys  which,  it  is  said,  have 
been  paid  by  the  city,  and  therefore  I  express  no  opinion  upon 
it.  But  no  one  can  read  the  bill  without  at  once  being 
struck  with  the  reflection  that  the  Sovereign  alone  ought 
to  have,  as  1  believe  he  has,  the  sole  right  to  raise  these 
questions.  The  city  council  are  bound  to  pay  the  expenses 
of  the  board  of  education  for  the  education  of  all  the  city 
children,  and  yet  part  of  the  money,  payment  of  which  Mr. 
Tanton  objects  to  and  seeks  to  have  reimbursed,  are  two 
years'  payments  to  the  city  school  board  of  $1,100  for  a 
grading  officer  for  the  schools.  Xow,  the  Education  Act 
requires  the  city  council  to  pay  the  amounts  asked  for  by  the 
city  school  board,  and  it  would  be  most  undesirable,  as  I 
believe  it  to  be  unlawful,  that  a  private  citizen  should  take 
proceedings  against  the  council  for  having  supplied  the  funds 
for  the  educational  services  which  the  city  school  board  re- 
quires, and  is  by  law  entitled  to  receive.  So  again,  the  city 
council  having  a  statutory  authority  to  build  a  new  market 
house,  appointed,  and  some  would  think  wisely  appointed, 
a  competent  architect  to  superintend  its  erection.  I  venture 
to  think  that  their  action  in  this  respect  was  what  would  be 
expected  of  a  careful  prudent  man,  who,  at  his  own  expense, 
was  erecting  an  expensive  building.  There  is  no  charge  of 
fraud  or  overpayment,  nor  is  there  any  charge  that  the  city 
did  not  receive  full  and  ample  value  for  all  these  payments. 

In  these  circumstances,  that  a  private  citizen  of  his  own 
mere  whim  should  elect  himself  as  a  plaintiff  to  stop  the 
education  of  the  children  of  Charlottetown,  to  stop  grants  for 
the  public  gardens,  and  to  prevent  the  city  from  employing  a 
superintendent  to  watch  the  erection  of  an  expensive  building 
in  course  of  construction,  and  that  the  city  of  Charlottetown 
could  be  harassed  from  time  to  time  by  suits  of  such  a  nature, 
would  be  intolerable.  Such  is  not  the  law.  If  grave  errors 
have  been  committed,  if  great  irregularities  have  been  done, 
the  authority  of  this  Court  may  be  invoked  by  the  Sovereign, 
who,  by  his  Attorney-General,  joins  with  himself  the  relators, 
so  that  ample  provision  is  made  for  the  defendants'  costs 
should  the  charges  prove  unfounded  or  fail  of  proof. 
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The  demurrer  of  the  defendants  to  the  complainant's  bill 
is  allowed  with  costs. 


NOVA  SCOTIA. 

Full  Court.  May  25th,  1906. 

BARTLETT  v.  NOVA  SCOTIA  STEEL  COMPANY. 

Deed — Description — Reference   to   Plan — Trespass — Evidence 
— Onus  of  Proof — Misdirection — New  Trial. 

Motion  by  defendants  to  set  aside  judgment  for  plaintiff 
and  for  new  trial  in  action  for  trespass  to  land  and  conver- 
sion of  minerals,  tried  before  Russell,  J.,  with  a  jury, 
argued  before  Weatherbe,  C.J..  Tovvnshend,  J.,  Graham, 
E.J.,  and  Longley,  J. 

R.  E.  Harris,  K.C,  and  W.  A.  Henry,  for  appellants. 

W.  B.  A.  Ritchie,  K.C,  and  T.  R.  Robertson,  for  re- 
spondents. 

Weatherbe,  C.J.: — Misdirection  is  one  of  the  grounds 
for  setting  aside  the  findings  of  the  jury  in  favour  of  plain- 
tiff. 

Plaintiff's  action  is  for  an  accounting  against  the  defen- 
dant mining  company  for  iron  ore  taken  by  them  from  within 
the  limits  of  their  lease  from  the  Crown. 

The  words  "  Peter  Grant "  on  the  north  of  the  plan  air 
t  ached  to  plaintiff's  lease  refer  to  a  grant  of  land  from  the 
Crown  in  1784,  in  which  the  minerals,  including  iron  ore, 
were  conveyed  to  Peter  Grant.  In  the  description  in  plain- 
tiff's lease  he  is  bounded  on  the  north  by  the  south  line  of 
Peter  Grant.  This  lease  is  dated  1889.  This  description 
begins  at  a  stone  in  this  south  line.  The  prominent  feature 
therefore  in  the  description  and  plan  of  plaintiff's  lease  is  this 
old  grant,  by  which  the  minerals  had  been  conveyed  away 
from  the  Crown  so  long  ago. 

The  following  is  the  description  in  plaintiff's  lease: 
'•  Beginning  on  the  east  margin  of  the  east  branch  of  the 
East  River,  at  a  corner  stone  placed  there  and  marked  P.  C. 
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I.  C.  I.,  N.  75°  10'  E,  5  links  from  a  marked  maple  tree  on 
the  south  line  of  lands  originally  granted  to  Peter  Grant,  A.D. 
1784,"  etc.;  and  concluding  by  the  reference  to  the  plan 
annexed,  with  the  name  of  Peter  Grant  on  the  north. 

Defendants  had  purchased  the  land  containing  their  min- 
erals for  which  plaintiff  claims  an  accounting,  or  part  of 
them,  from  the  heirs  of %  Grant. 

It  is  clear  that  the  Commissioner  of  Mines  in  1889  could 
not  grant  the  minerals  conveyed  to  Peter  Grant  and  his  heirs 
in  1784.  and  it  must  also  be  clear  why  the  "  south  line  of 
lands  originally  granted  to  Peter  Grant,  A.D.  1784/'  is  made 
so  prominent  and  apparently  essential  a  feature  in  the  descrip- 
tion of  the  land  in  plaintiff's  lease  and  forming  the  north 
line  of  that  lease. 

In  these  circumstances  could  any  question  arise  upon 
whom  the  burden  was  to  prove  the  south  line  of  Peter  Grant's 
land — plaintiff  or  defendants  ?  The  trial  Judge  seems  to  have 
Lad  no  doubt  whatever  that  in  the  ordinary  course  it  was 
incumbent  on  plaintiff  to  prove  that  southern  boundary,  to 
enable  him  to  disclose  his  own  northern  boundary,  and  thus 
make  out  a  prima  facie  case. 

He  seems,  however,  to  have  formed  an  impression  from 
something  he  read  in  the  report  of  what  was  said  by  a  Judge 
at  a  former  trial  of  this  cause  (which  has,  by  the  way,  been 
tried  three  times),  "that  it  was  not  necessary  for  the  plain- 
tiff to  prove  the  south  boundary  of  the  Peter  Grant  land, 
although  his  lease  was  supposed  to  begin  there."  And  he 
so  directed  the  jury,  which  no  doubt  accounts  for  their  finding 
as  they  did  for  the  plaintiff. 

For  these  reasons,  I  have  no  doubt  there  was  in  this  respect 
misdirection,  and  that  the  findings  and  the  judgment  based 
thereon  cannot  be  sustained. 

As  I  have  suggested,  if  the  trial  Judge  had  felt  at  liberty 
to  exercise  his  own  judgment  as  to  onus  of  proof,  the  jury 
would  have  been  directed  that  it  was  necessary  to  prove  the 
south  boundary  of  the  old  grant  where  his  lease  begins,  and 
there  would  have  been  no  necessitv  for  a  fourth  trial  of  this 
cause. 

This  is  what  was  said  to  the  jury: — "The  Supreme 
Court    of    Canada    and    the     Supreme    Court    of    Nova 
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Scotia,  as  was  pointed  out  at  the  last  trial  by  Mr. 
Justice  Meagher,  decided  that  it  was  not  necessary  for  the 
plaintiff  to  prove  the  south  boundary  of  the  Peter  Grant 
grant,  although  his  lease  was  supposed  to  begin  there.  What 
the  Court  said — and  it  is  binding  upon  us — was  that  the  ques- 
tion whether  this  line  ran  through  the  south  boundary  of  the 
Peter  Grant  grant  was  merely  incidental ;  that  if  you  found 
a  line  that  started  at  a  maple  tree,  and  went  through  a  stake, 
and  across  a  bridge,  and  by  a  fir  tree,  it  did  not  make  any 
difference  if  you  could  not  shew  that  it  went  through  the 
south  line  of  the  Peter  Grant  lot.  It  strikes  me  that  that 
may  involve  a  fallacy,  and  the  whole  reason  for  drawing  that 
line  was  that  it  was  to  be  the  south  line  of  the  Peter  Grant 
lot.  Perhaps  that  was  the  essential  thing,  and  the  maple 
Iree,  and  bridge,  and  fir  tree,  were  the  incidental  things 
about  which  you  need  not  bother  yourselves.  But  whether 
that  is  right  or  wrong,  the  Court  has  decided  that  the  line  is 
there  plotted  out  in  red  on  the  plans,  and  once  proved  has 
been  proved  in  such  a  way  as  to  give  the  plaintiff  a  prima 
facie  right  to  the  minerals  proved  to  be  taken  out." 

He  said  further  that  the  burden  was  entirely  on  defen- 
dants to  shew  that  the  minerals  claimed  by  Bartlett  "  were 
taken  out  of  the  land  comprised  on  the  north  in  the  Peter 
Grant  grant,  and  to  the  south  in  the  Finlay  Cameron  grant." 

The  misdirection  in  the  case  which  must  be  regarded  as 
fundamentally  fatal  to  the  findings  and  judgment  for  plain- 
tiff, arose  out  of  what  1  think  must  be  regarded  as  a  mis- 
apprehension. 

The  Supreme  Court  of  Canada  made  no  deliverance  on 
this  subject,  nor  did  any  Judge  of  this  Court  except  in  one 
instance.  There  was  an  order  setting  aside  the  findings 
after  the  first  trial,  the  motion  for  which  was  made  and  argued 
on  many  grounds.  One  was  that  the  findings  were  incon- 
sistent. Another  was  for  the  improper  introduction  .of  a 
plan  and  the  ruling  in  relation  thereto. 

Only  one  of  the  learned  Judges  offered  any  reasons.  He 
decided  in  favour  of  a  new  trial  on  several  grounds,  setting 
forth  certain  reasons,  and  adding  that  numerous  other 
grounds  were  taken  to  the  charge  and  to  the  reception  and 
rejection  of  evidence,  which  he  said  in  the  view  he  had  ex- 
pressed, were  unnecessary  for  him  to  discuss.  The  other 
members  of  the  Court  merely  concurred  in  granting  a  new 
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trial  without,  as  frequently  happens,  giving  reasons.  The 
Supreme  Court  of  Canada  offered  no  reasons  for  confirming 
the  order  for  a  new  trial. 

The  only  reasons  to  which  I  have  referred,  are  to  be 
found  at  page  38(>?  of  vol.  35  of  the  reports  of  the  Supreme 
Court  of  Nova  Scotia,  when  this  case  was  before  this  Court 
on  a  motion  for  a  new  trial.  One  member  of  the  Court 
there  said  (reading  extract). 

Everything,  according  to  this  depends  on  whether  the 
starting  point  "  can  be  proved  beyond  doubt."  If  it  can,  the 
learned  Judge  holds  that  no  proof  of  the  line  of  the  grant 
will  be  necessary,  but  if  there  is  any  doubt  about  the  position 
of  the  stone  then  the  line  of  the  grant  must  be  proved.  On 
that  trial  the  finding  was  that  there  was  no  proof  of  the  posi- 
tion of  the  stone  or  starting  point. 

But  that  learned  Judge  wrent  further — very  much  fur- 
ther. He  is  speaking  of  the  "corner  stone.''  And  he  says 
that  if  the  Peter  Grant  line  "  was  proved  to  be  in  a  dif- 
ferent place  from  the  marked  tree,  it  would  be  rejected  as 
falsa  demonstration  And  he  undertakes  to  cite  authorities 
to  shew  that  this  is  a  proper  application  of  the  familiar 
maxim.  If  this  were  laid  down  as  law  by  the  Court,  then, 
even  if  the  south  line  of  the  old  grant  was  proved  to  be  south 
of  all  the  workings  from  which  the  minerals  were  taken  that 
would  be  no  defence. 

In  other  words,  it  would  be  useless  for  the  defendants  to 
shew  that  the  minerals  in  question  were  extracted  from  with- 
in the  boundaries  of  the  grant  of  1784. 

This  I  regard  as  merely  obiter.  No  other  Judge  offered 
or  intended  to  offer  such  an  opinion,  I  think.  If  this  were 
held  by  the  Supreme  Court  to  be  the  law,  such  a  ruling 
would  be  a  serious  matter. 

But  if  the  maxim  mentioned  were  susceptible  of  appli- 
cation to  this  case  that  learned  Judge  was  perfectly  right. 

It  is  clear  that  the  trial  Judge,  whose  charge  is  now 
under  discussion,  did  not  understand  Mr.  Justice  Ritchie  to 
he  delivering  the  judgment  of  the  Court.  If  he  had  supposed 
*o  he  could  not  have  directed  the  jury  as  he  did.  He  could 
not  have  charged  as  he  did  that  if  defendants  did  shew  that 
the  minerals  were  taken  out  of  the  lands  in  the  old  grants  to 
Peter  Grant  and  Finlav  Cameron  their  defence  would  be 
established. 
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If  I  am  not  entirely  in  error  this  is  quite  clear,  and  al- 
though very  little  was  said  at  the  last  argument  about  falsa 
aemonstratio  non  nocet,  the  question  must  be  grappled  with 
and  the  application  of  that  principle  to  this  plaintiff's  descrip- 
tion in  his  lease  must  be  decided  one  way  or  the  other. 

It  is  because  this  question  has  never  been  settled  by  a 
majority  of  this  Court  or  a  court  of  appeal,  that  we  are  now 
asked  to  enter  upon  the  fourth  trial — having  heard  intermin- 
able arguments— of  the  case.  If  we  have  clear  authority 
either  of  this  Court  or  a  court  of  appeal  to  strike  out  of  the 
description  the  words  "  on  the  south  line  of  lands  originally 
granted  to  Peter  Grant  A.D.  1784,"  as  falsa  demonstrate, 
then  we  may  perhaps  understand  how  the  cause  should  be 
Iried. 

If  these  words  are  not  to  be  eliminated  entirely  from  the 
description,  judgment  should  be  entered  for  the  defendants, 
because  the  burden  being  on  plaintiff  he  failed  to  make  out  a 
prima  facie  case  on  each  and  every  trial,  and  defendants 
were  entitled  to  judgment  at  the  close  of  plaintiff's  case. 

There  are  numerous  cases  where  one  Judge  offers  reasons 
and  others  agree  for  the  reasons,  or  one  or  more  of  the  reasons, 
mentioned  by  that  Judge.  In  the  absence  of  any  mention 
of  reasons  an  uncertainty  frequently  arises.  Concurring  with 
a  Judge  where  but  one  ground  is  expressed  might  not  be  so 
difficult  to  understand  as  where  numerous  grounds  are  ex- 
pressed. Concurring  with  the  conclusion  is  one  thing,  with 
the  grounds  is  another.  "  Concur "  is  sometimes  the  word 
used  by  the  reporter  where  many  grounds  are  taken,  and 
judges  may  be  divided,  and  each  may  decide  upon  a  different 
ground,  and  some  without  indicating  their  reasons.  It  is 
said  that  Mr.  Justice  Russell,  who  no  doubt  had  an  unusually 
difficult  task,  since  he  felt  bound  to  abandon  his  own  view 
of  the  law,  has  misdirected  the  jury.  How  was  he  to  find 
out  what  error  vitiated  the  former  proceedings  from  any 
utterance  of  the  Court,  when  sending  the  case  for  a  new  trial. 
It  may  be  considered  worthy  of  mention  in  passing  that 
when  a  case  is  sent  for  new  trial,  how  essential  it  is  where 
possible  that  no  pains  should  be  spared  to  point  out  with  pre- 
cision the  defects  of  the  former  trial,  so  as  to  save  the  scandal 
of  repeated  trials  of  the  same  cause. 

VOL.  I.  B.L.JI.  NO.  5—21 
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This,  I  think,  is  more  essential  than  that  the  Court 
should  elaborate  reasons  for  disturbing  the  former  judgment. 

I  haVe  referred  to  the  grounds  offered  when  first  a  new 
trial  was  ordered  of  this  case.  An  appeal  was  taken.  No 
reasons  were  given  in  dismissing  that  appeal,  which  was  de- 
cided on  the  spot.  No  trace  of  a  report  remains.  On  that 
appeal  the  Court  was  not  composed  of  the  same  Judges  as 
sat  on  the  second  appeal  to  Ottawa.  In  disposing  of  the  last 
appeal,  some  remarks  were  made  touching  the  grounds  of  the 
unreported  decision. 

Now,  it  is  suggested  that  these  observations  should  stand 
in  lieu  of  a  decision  on  that  first  appeal,  and  that  these  obser- 
vations are  binding  in  law.  I  am  sure  they  were  not  even  so 
intended.  They  must  be  obiter  merely.  In  no  sense  can  they 
be  regarded  as  law  to  determine  some  new  difficulty.  If  law, 
when  did  these  remarks  become  so?  From  the  time  of  the 
disposal  of  the  first  appeal  till  the  date  of  these  utterances  we 
were  left  without  such  law.  This  would  be  worse  than  what 
is  intended  to  be  condemned  under  the  term  "judge-made 
law."     The  reasons  for  that  first  decision  are  beyond  recall. 

It  is  stated  by  the  learned  Judge  in  35  S.  C.  R.  530,  that 
the  plaintiff's  area  had  by  a  former  Court  been  held 
"  clearly  defined  and  ascertained."  No  one  now  contends 
this.    Where  was  it  defined? 

Then  he  goes  on  to  say  as  to  the  second  trial,  and  the 
defendants  claiming  under  successors  of  Peter  Grant,  that 
all  the  minerals  were  taken  out  wholly  within  the  limits 
of  the  Peter  Grant  patent,  "this  for  the  most  part  they 
established  by  sufficient  evidence,  but  they  did  not  do  it  in 
toto." 

Then  he  continues,  in  speaking  of  the  plaintiff's  area, 
which,  on  the  first  trial,  he  said  had  been  "  clearly  defined 
and  ascertained,"  that  Holmes,  the  surveyor,  "who  on  the 
first  trial  had  made  the  Grant  lands  co-terminous  with  the 
boundary  of  the  mining  lease,  at  the  second  trial  admitted 
it  was  several  chains  south  of  that  line." 

From  the  above,  one  might  suppose  of  a  Judge  referring 
casually  to  a  former  decision  of  which  no  record  remained, 
and  not  speaking  ex  certa  scientia,  that  the  trial  Judge  was 
correct  in  holding  that  the  burden  was  on  defendants  at  the 
last  trial.  Whether  in  these  casual  and  obiter  remarks  an 
intention  is  manifest,  in  referring  to  the  judgment  of  our 
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Court,  and  eliminating  all  reference  to  the  south  boundary 
of  Peter  Grant's  lands,  to  adopt  the  mode  of  Ritchie,  J.,  of 
applying  the  maxim  falsa  demonstrate,  I  cannot  say,  nor  do 
I  understand  that  it  is  essential  to  determine,  since  we  must 
have  an  official  and  authentic  deliverance  of  the  very  Court 
which  determined  the  case. 

An  important  element  of  the  third  trial  is  the  introduc- 
tion of  the  plan  attached  to  the  old  grant  where  the  situation 
of  the  lands  of  each  grantee  is  plotted.  Next  to  the  plan  and 
words  of  description  in  plaintiff's  lease,  referring  to  and 
making  that  plan  essential  in  determining  the  bounds  (over- 
looked at  former  trials  and  arguments)  is  the  plan  attached 
to  the  old  grant.  Much  light  is  now  thrown  upon  what  was 
doubtful  about  the  lease,  and  I  think  it  will  now  be  possible 
to  see  that  "it  is  absolutely  necessary  to  establish  Peter 
Grant's  south  line  to  ascertain  "  and  establish  the  locus.  It 
will  also  be  clearer  that  the  stone  and  measurement  from  the 
maple  tree  were  merely  used  to  establish  the  corner  and  not 
the  line,  and  that  the  corner  must  be  in  that  south  line. 

In  addition  to  the  motion  for  a  new  trial,  a  special  appli- 
cation was  made  on  a  motion  upon  affidavits  on  the  ground 
of  surprise  in  consequence  of  evidence  which  was  obtained 
from  a  witness  by  the  Judge  at  the  close  of  his  examination, 
not  heard  by  counsel  attending  the  trial.  This  answer  of  a 
witness  as  to  the  correctness  of  a  plan  was  very  shortly  before 
the  addresses  of  counsel  to  the  jury,  and  in  summing  up  un- 
usual reliance  was  placed  by  the  Judge  on  this  evidence,  re- 
specting which  affidavits  were  produced  to  shew  that  it  was 
incorrect  and  might  have  been  controverted.  Assuming  the 
correctness  of  the  theory  contended  for  by  plaintiffs  counsel 
on  the  main  grounds  in  controversy,  I  have  no  doubt  what- 
ever there  was  made  out  a  genuine  case  of  surprise  on  a 
material  point  which  entitled  defendants  to  a  new  trial,  and 
as  this  application  was  opposed,  defendants  should  have  their 
costs. 

Some  idea  of  the  importance  attached  to  the  evidence  of 
the  McKenzie  plan  may  be  obtained  by  reading  the  following 
extract  from  the  direction  of  the  Judge  to  the  jury,  cited 
for  another  purpose  as  well :  "  You  can  have  no  better  start- 
ing point  than  a  road  defined  on  the  ground.  If  anything 
is  better  fixed  it  is  perhaps  a  river,  for  rivers  run  in  the  same 
channels   century   after   century   without   material    change. 
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There  is  no  evidence  of  any  material  change  in  the  course  of 
the  East  River.  Now,  applying  our  knowledge  of  the  road 
and  the  river,  to  the  location  of  the  land,  the  man  who 
brings  us  out  straight  with  respect  to  the  road  and  the  river, 
is  the  man  you  will  depend  upon  as  against  the  man  who 
brings  us  out  wrong.  Now,  when  you  look  at  Mr.  McKen- 
zie's  plan,  he  locates  the  road  with  reference  .to  the  East 
River,  north  of  the  angle  of  the  river  which  you  will  find  on 
both  plans,  including  the  plan  of  the  grant  of  1785.  He  lo- 
cates the  Finlay  Cameron  grant  in  substantially  the  same 
way  as  in  the  grant  of  1785.  Taking  that  for  the  purpose 
of  determining  who  is  right  as  to  the  location  of  the  Finlay 
Cameron  grant — McDonald,  Roy,  or  McKenzie, — you  will 
find  that  the  Finlay  Cameron  grant,  where  McKenzie  locates 
it,  is  in  substantially  the  same  position  with  respect  to  the 
liver  that  it  is  in  this  plan,  which  was  made  and  issued  over 
a  hundred  years  ago.  That  is,  it  is  south  of  the  angle  formed 
by  the  turn  in  the  river,  a  very  pronounced  curve.  It  is  also 
substantially  in  the  same  position  with  reference  to  the  Mount 
Horeb  road.  Put  that  road  on  the  south  of  the  Finlay  Cam- 
eron grant,  and,  instead  of  being  where  Mr.  McKenzie  says 
ii  is,  it  would  be  away  down.  Now,  I  say  that  the  road  and 
the  river  are  more  conclusive  evidence  than  any  testimony  of 
any  living  witness,  or  any  dead  witness.  You  will  look  at 
that  for  yourselves.  I  may  be  drawing  a  wrong  inference 
from  it.  You  will  find  that  the  road  has  to  come  to  an  alto- 
gether diiferent  part  of  the  river  from  that  to  which  Mr. 
McKenzie's  evidence  shews  that  it  actually  does  come.  If  the 
defendants  have  to  change  the  location  of  the  road  and  river 
in  order  to  succeed,  I  think  we  may  say  that  there  is  some- 
thing that  we  may  l  suspect  to  be  fallacious  in  the  way  they 
locate  these  grants.' " 

The  ground  is  taken  that  this  language  cannot  have  failed 
to  give  the  jury  an  incorrect  idea  of  the  law  of  evidence. 

My  own  idea  from  long  familiarity  with  the  roads  and 
rivers,  especially  the  latter,  in  this  country,  is  very  far  dif- 
ferent from  that  expressed  by  my  brother  Russell.  I  have' 
found  rivers  especially,  and  the  roads  in  unsettled  parts,  sub- 
ject to  unceasing  change,  but  as  to  his  opinion  or  mine,  the 
mention  of  it  to  the  jury  would  not  in  ordinary  cases  with 
proper  qualifications  be  ground  for  disturbing  a  verdict. 

The  trial  Judge  was  speaking  of  the  weight  of  evidence  as 
to  the  crucial  point  of  the  case,  and  I  am  afraid  his  emphatic 
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words  in  relation  to  what  went  before :  "  Now  I  say  that  the 
road  and  the  river  are  more  conclusive  evidence  than  any 
testimony  of  any  living  witness  or  any  dead  witness,"  raises 
a  question  as  to  whether  the  qualifying  words,  "  Look  at  that 
for  ourselves — I  may  be  drawing  a  wrong  inference  " — were 
sufficient  to  leave  the  jury  perfectly  free.  To  be  told  from 
the  bench  what  is  "  conclusive  evidence,"  would  be  likely  to 
impress  the  jury  as  something  bearing  on  the  legal  aspects 
of  the  case  rather  than  on  the  facts.  'May  they  not  have  sup- 
posed the  Judge  was  stating  something  that  had  been  ruled. 
He  was  not  drawing  an  inference  in  comparing  the  two 
classes  of  evidence,  and  the  qualifying  words  as  to  a  "  wrong 
inference"  seem  to  have  related  to  something  which  had 
gone  before. 

I  have  come  to  the  conclusion  that  there  is  no  evidence  for 
plaintiff,  and  that  defendants  on  each  of  the  trials  were  en- 
titled to  judgment  with  costs.  However,  that  is  a  matter  of 
opinion.  I  think  there  is  no  evidence  in  this  case  upon  which 
judgment  could  be  found  for  plaintiff,  and  we  are  all  agreed, 
with  one  exception,  that  the  findings  must  be  set  aside.  On 
the  application  to  set  aside  the  findings  judgment  should  be 
allowed  with  costs,  and  an  order  for  judgment  for  defendants 
should  be  allowed  with  costs. 

Graham,  E.J. : — The  plaintiff  claims  the  minerals  in  dis- 
pute under  a  mining  lease  of  the  18th  of  June,  1889,  with 
the  following  description  (reading  it). 

The  defendants  justify,  having  purchased  the  minerals 
from  persons  claiming  under  an  old  land  grant  made  to  Peter 
Grant  and  others  the  3rd  November,  1785.  There  were,  be- 
sides other  lots,  two  lots  in  this  grant,  one  the  Peter  Grant 
lot  at  the  north  end  of  this  mining  location,  and  the  other 
the  Finlay  Cameron  lot  at  the  south  end  of  the  location. 
The  question,  as  will  be  seen  by  the  report  in  35  S.  C.  R.  527, 
where  there  is  a  statement  of  the  case,  is  a  question  of  over- 
lapping. It  is  claimed  that  the  lease  at  each  end  overlaps 
the  older  grants,  and  that  the  minerals  were  taken  within 
the  limits  of  these  grants. 

The  findings  of  the  jury  at  the  trial  in  favour  of  the 
plaintiff  were  as  follows : 

1.  Were  any  ores  mined  by  the  Pictou  Charcoal  and  Iron 
Company,  and  sold  to  the  Nova  Scotia  Steel  Company,  taken 
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out  south  of  the  south  line  of  Peter  Grant's  grant,  dated 
November  3rd,  1785  ?    A.  Yes. 

2.  Is  the  property  described  in  the  agreement  between 
the  New  Glasgow  Coal  and  Railway  Company  and  James 
Fraser  and  others  covered  by  the  Finlay  Cameron  grant  in 
1735?    A.  No. 

3.  Has  it  been  proved  that  the  line  claimed  to  run  from 
the  elm  tree  is  the  north  line  of  the  lot  granted  to  Peter 
Grant  in  1785  ?    A.  No. 

The  first  question  relates  to  alleged  overlapping  at  the 
north  end  of  the  mining  location;  the  third  relates  to  the 
elm  tree  line  which  the  defendants  contend  is  the  south  line 
of  the  Peter  Grant  lot ;  and  the  second  relates  to  the  alleged 
overlapping  at  the  south  end  of  the  mining  location. 

It  is  sought  to  set  aside  these  findings  on  the  ground  that 
they  are  against  the  weight  of  evidence.  The  dispute  has 
arisen  out  of  confusion  in  respect  to  a  tier  of  lots  on  the  east 
side  of  the  east  branch  of  the  East  River. 

The  lots  granted  previously  to  1808  conveyed  the  min- 
erals, those  granted  subsequently  did  not  do  so;  and  the 
location  was  laid  out  on  the  supposition  that  it  only  covered 
land  in  respect  to  which  the  minerals  had  been  reserved  by 
the  land  grants.  The  grant  of  1785  indicates  the  grantee 
and  refers  to  a  plan  for  a  description  of  the  lots  granted,  thus 
(reading  the  description). 

The  location  on  the  ground  of  two  of  the  lots  I  have  men- 
tioned is  fairly  well  established — the  John  Holmes  lot  on 
which  the  witness  James  Holmes  was  born  and  lived  in  suc- 
cession to  his  grandfather  and  father,  and  the  James  Fraser 
350-acre  lot  comprised  in  the  1785  grant.  James  Fraser  was 
the  grandfather  of  the  witness  James  Holmes.  It  was  oc- 
cupied by  Simon  Fraser,  his  son,  and  for  him  James  Holmes 
made  a  survey  of  it  about  sixty  years  ago,  the  occupiers  on 
both  sides  being  present.  The  Alexander  Grant  lot  lies  be- 
tween the  Peter  Grant  lot  and  the  John  Holmes  lot.  as  shewn 
in  the  description,  and  on  the  plan  attached  to  it,  and  by 
the  grant  it  is  65  rods  or  16.25  chains  across. 

The  probability  that  Alexander  Grant  did  not  take  up  at 
the  Crown  Lands  Department  and  pay  for  land  already  com- 
prised in  the  grant  of  his  father,  is  very  strong.  Alexander 
Grant  is  the  predecessor  of  those  under  whom  the  defen- 
dants justify,  and  his  admission,  made  while  he  was  in  oo 
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cupation,  binds  them.  Alexander  Grant  was  a  person  of 
whom  the  witnesses  could  speak  as  occupying  the  land  both 
as  heir  of  his  father,  and  under  his  own  grant.  His  grant 
did  not  overlap  the  Holmes  grant.  Holmes,  the  surveyor, 
would  be  able  to  prove  any  attempt  at  occupation  on  the 
Holmes  property.  Moreover  in  1836,  he  pointed  out  to 
James  Holmes  who  was  then  surveying  a  lot,  a  line  which 
he  claimed  was  the  south  line  of  the  Peter  Grant  lot,  which 
would  be  the  north  line  of  his  own  grant.  The  defendants* 
counsel,  to  meet  the  force  of  the  existence  of  the  Alexander 
Grant  grant,  apply  a  scale  to  the  vacant  area  on  the  plan 
referred  to  in  the  1785  grant,  lying  between  the  delineation 
of  the  Peter  Grant  lot  and  that  of  the  James  Fraser  350-acre 
lot,  and  this  scaling  gives,  they  say,  36  chains,  of  which  10 
chains  go  for  the  Finlay  Cameron  lot,  17  chains  for  the 
,  Holmes  lot,  and  this  leaves  9  chains  only  for  the  Alexander 
Grant  lot  instead  of  65  rods  (16.25  chains)  in  the  grant. 
And  thus  they  bring  the  Peter  Grant  lot  further  south.  But 
that  plan  is  only  good  for  that  which  is  incorporated  by  ref- 
erence in  the  grant  itself  and  vacant  spaces  are  not  so  in- 
corporated. 

This  delineation,  which  gives  the  vacant  space  lot  36 
chains  according  to  scale,  is  entirely  wrong  when  the  distance 
is  measured  on  the  ground.  There  is  between  the  lines  of 
the  two  lots  whose  limits  are  ascertained  and  fixed  on  the 
ground,  namely,  the  north  line  of  the  James  Fraser  1785  lot, 
and  the  north  line  of  the  Holmes  lot,  a  distance  of  48.50 
chains,  and  there  is  the  Alexander  Grant  lot  to  spare.  Now 
that  is  proved  by  measurements  and  by  the  course  of  the 
Crown  in  granting  subsequently,  whatever  else  may  be  in 
dispute. 

Of  course  we  were  referred  to  authorities  as  to  the  bind- 
ing force  .of  a  plan  attached  to  a  grant.  I  rely  upon  that 
plan.  I  merely  disregard  as  inaccurate  vacant  spaces.  I  con- 
tend for  nothing  that  will  disturb  the  occupants  on  the 
ground.  If  the  Crown  was  to  take  the  vacant  area  shewn  on 
such  a  plan  and  then  find  by  the  occupations  on  the  ground 
under  that  grant  that  there  were  50  chains  instead  of  36 
chains  ascertained  by  scaling  the  plan,  they  would  only  be 
able  to  grant  36  chains  and  leave  the  balance  ungranted.  Ex- 
perience is  all  the  other  way.  If  the  system  of  making  these 
grants  of  large  areas  to  the  first  settlers  was  understood,  I 
think  it  would  be  seen  that  vacant  space  on  a  plan,  or  the 
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relation  of  lots  to  other  lots  not  adjoining,  could  not  be  de- 
pended on.  The  surveyor  would  go  to  the  ground  and  lay 
cff  by  metes  and  bounds  to  the  proposed  grantees  their  re- 
spective lots.  Where,  as  here,  there  was  vacant  land  lying 
between  the  lots,  the  surveyor  would  not  measure  it  across  or 
the  plan  would  shew  it  And  when  the  individual  lots  would 
afterwards  be  plotted  on  the  general  plan  for  the  grants  about 
to  be  issued,  the  distance  across  the  vacant  land  would  prob- 
ably be  estimated.  If  it  was  not  measured  then,  or  even 
if  it  was  measured  then,  any  surveyor  would  afterwards  fol- 
low the  actual  measurements  as  he  found  them  on  the  ground, 
having  regard  of  course  to  actual  occupancy.  There  is  evi- 
dence as  to  the  untrustworthiness  of  plans  as  to  vacant  spaces. 

Mr.  Holmes,  and  he  had  great  experience,  says :  "  In  my 
experience  with  plans  there  is  often  vacant  land  on  them  be- 
tween lots  that  are  plotted  which  is  not  correctly  shewn  by 
the  scale  of  the  plan." 

And  the  defendants'  surveyor,  'McDonald,  in  cross-examin- 
ation says :  "  I  have  seen  plans  where  vacant  ground  shewn 
on  them  was  not  according  to  the  scale  of  the  plan.'*  Now  if 
the  Alexander  Grant  lot  did  not  overlap  the  1785  grant  or 
the  Holmes  grant  of  1811,  when  in  1816  it  was  made,  then 
its  north  line  or  the  south  line  of  the  Peter  Grant  lot  cannot 
be  where  the  defendants  contend  it  is.  That  would  not  be 
giving  the  Alexander  Grant  lot  its  chainage.  The  adoption 
of  the  elm  tree  line  for  the  north  line  of  the  Peter  Grant 
lot  would  result  in  the  south  line  going  through  the  middle 
of  the  Alexander  Grant  lot. 

To  return  to  the  mode  adopted  of  ascertaining  the  south 
line  of  the  Peter  Grant  lot,  it  may  be  said  that  on  the  ground 
this  would  be  a  very  difficult  matter  to  accomplish.  Limited 
occupancy  of  the  Peter  Grant  and  Alexander  Grant  lots  would 
no  doubt  dispense  with  the  necessity  of  the  preservation  of 
this  line.  But  the  north  line  would  be  more  apt  to  be  pre- 
served, and  the  locality  of  this  north  line  then  becomes  of 
importance.  The  lot  is  20  chains  across.  It  appears  by  the 
evidence  of  Holmes  that  as  Crown  land  surveyor  it  became 
his  duty  in  1872  to  lay  off  a  proposed  mining  location  between 
the  Peter  Grant  lot  and  the  James  Fraser  350-acre  lot,  for  as 
between  those  two  (with  the  exception  of  the  Finlay  Cameron 
lot)  the  minerals  had  not  been  granted. 

In  company  with  another  surveyor,  Peter  Ross,  he  ran 
and  marked  tho  lines  which  were  afterwards  in  1889  adopted 
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as  the  lines  of  the  plaintiff's  lease.  They  had  with  them  the 
1785  grant  or  plan,  or  a  copy,  indicating  the  Peter  Grant 
lot.  They  went  to  William  Grant,  the  grandson  of  Peter 
Grant,  then  in  occupation  of  the  land,  and  the  predecessor 
in  title  of  those  under  whom  the' defendants  justify,  and  he 
shewed  them  where  his  north  line  was.  He  passed  the  elm 
tree  in  question,  but  he  did  not  mention  any  line  in  connec- 
tion with  it. 

Then  the  surveyors  measured  off  20  chains  at  right  angles 
and  told  William  Grant  that  was  ttie  complement  his  grant 
gave  him,  and  if  he  shewed  them  another  line  they  would 
go  there.  He  said  he  claimed  up  to  the  Holmes  line.  Of 
course  by  virtue  of  the  Alexander  Grant  grant  he  was  en- 
titled to  make  that  claim.  Holmes  adopted  that  measure- 
ment of  20  chains  from  the  north  line  of  the  Peter  Grant 
lot  for  its  south  line,  and  made  it  the  north  line  of  the  pro- 
posed location.  In  1875  it  seems  that  it  was  proposed  to 
lease  the  mining  area  to  a  Montreal  company  for  which  Dr. 
Gilpin  was  interested,  and  at  his  instance  Mr.  Holmes,  with 
his  son  John  Holmes,  again  surveyed  the  area  proposed  to 
be  leased  to  ascertain  its  south  line,  and  again  measured  20 
chains  across  the  Peter  Grant  lot  from  its  north  line.  In 
May,  1889,  another  officer,  James  McKenzie,  for  one  of  the 
departments  of  the  Government,  went  to  the  land,  and  in 
company  with  Mr.  Holmes  again  surveyed  the  area  proposed 
to  be  leased  for  the  minerals.  It  was  a  carefully  made  sur- 
vey. The  north  line  of  the  Peter  Grant  lot  was  again  resorted 
to.  The  accuracy  of  its  locality  was  checked  by  ascertaining 
the  lines  of  the  lots  to  the  north  on  the  plan  of  1785  and 
chaining  across.  And  the  plaintiff's  lease  was  issued  upon 
that  survey. 

The  actual  south  line  on  the  ground  of  the  Peter  Grant 
lot  had  never  been  found.  A  south  line  had  been  assumed 
from  measuring  from  the  north  line,  and  had  been  marked 
out,  and  it  was  the  assumed  line  which  was  referred  to  in  the 
lease  as  the  south  line  of  lands  originally  granted  to  Peter 
Grant.  If  there  was  any  error  in  the  north  line  of  the  loca- 
tion it  was  in  not  allowing  more  than  20  chains  for  the  width 
.of  the  Peter  Grant  lot,  although  the  plan  calls  for  only  20 
chains. 

After  the  first  trial  Mr.  Holmes  was  shewn  by  solicitors 
in  this  case  in  the  registry  office  a  plan  of  a  5-acre  lot  in  that 
locality  which,  in  1836,  when  he  was  16  years  of  age,  had 
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been  surveyed  by  his  brother  to  Josiah  Grant,  and  he  was 
present  at  the  survey.  He  had  forgotten  the  incident.  He 
says :  "Alexander  Grant  then  pointed  out  the  hemlock  stump 
lo  my  brother  John,  and  he  said  that  was  the  line  between  his 
father's  grant  and  his  own,  and  he  wanted  to  make  that  the 
corner  for  Josiah  Grant  and  Alexander  junior  objected 
to  it." 

That  statement  of  Alexander  Grant  has  shaken  Mr. 
Holmes'  confidence  in  his  allowance  of  merely  20  chains  for 
the  width  of  the  Peter  Grant  lot,  and  he  now  believes  that 
stump  to  be  in  the  south  line  of  the  Peter  Grant  lot,  although 
it  gives  that  lot  4  chains  and  10  links  more  from  the  north 
line.  He  says  it  corresponds  too  with  the  side  line  of  the 
lot  on  the  opposite  side  of  the  river,  and  that  tends  to  make 
him  believe  that  it  is  the  true  line.  Although  none  of  these 
lines  on  the  opposite  side  bear  any  relatidh  to  those  we  are 
considering,  while  the  plaintiff  would  not  be  bound  by  the 
deduction  made  even  by  his  own  witnesses  in  respect  to  the 
matter,  the  defendants  at  least  would  be  bound  by  it,  as  the 
admission  made  by  Alexander  Grant  as  predecessor  in  title  to 
those  under  whom  the  defendants  justify.  Against  the  north 
line  of  the  Peter  Grant  lot  as  taken  by  Holmes,  defendants 
eet  up  the  elm  tree  line,  as  the  north  line  of  that  lot. 

There  are  several  objections  to  that  being  considered  a 
line.  There  are  no  end  lines  running  from  it,  and  there  is 
no  reference  to  it,  or  any  feature  of  it  in  any  instrument. 
None  of  the  witnesses  pretend  that  there  was  on  the  elm  tree 
*he  mark  of  a  line.  It  is  not  even  a  straight  line.  Plan  13 
drawn  up  at  one  of  the  trials,  from  the  testimony  given  of  it 
by  the  witnesses,  represents  it.  There  are  remains  of  a  stone 
fence  much  relied  on  as  part  of  it.  The  course  of  that  stone 
fence  for  eleven  chains  is  N.  85°  E. ;  Mr.  McKenzie  made  it 
88°  E. — while  on  the  1785  plan  the  course  of  the  side  line  of 
Peter  Grant's  lot  is  N.  70°  E.,  or  according  to  Mr.  Holmes* 
plan,  probably  accounted  for  by  a  variation  of  the  compass 
during  that  long  period,  it  is  N.  75°  10'  E.  The  stone  fence 
for  half  of  its  length  is  not  in  the  elm  tree  line  at  all,  and  if  it 
was  prolonged  to  the  westward  would  come  out  four  chains 
north  of  the  elm  tree.  Then  as  to  the  distance  between  the  elm 
tree  and  towards  the  stone  fence,  there  was  said  to  be  a 
pole  fence,  although  there  is  now  no  fence  and  has  not  been 
one  for  16  years. 
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J.  Albert  Grant  gave  evidence  in  chief  about  it:  "  Q.  Do 
you  remember  a  fence  running  from  the  east  side  of  the  road 
up  to  the  old  stone  fence?  A.  Yes;  we  had  a  farm  fence 
there.  It  was  cultivated  up  to  that  side  on  the  south  side. 
It  was  not  cultivated  north  of  that.  By  a  'farm  fence'  I 
mean  a  fence  for  keeping  cattle  off  from  the  grain. 

"Q.  In  your  time  your  people  were  also  occupying  what 
u  shewn  as  the  vacant  lot?    A.  Yes." 

In  passing,  that  statement  shews  that  in  order  to  ac- 
count for  acts  of  occupancy  north  of  the  proposed  elm  tree 
line  the  Grants  claim  that  they  were  trespassing  on  the  vacant 
land.  At  the  other  end  of  the  stone  fence,  the  principal  wit- 
ness to  that  elm  tree  line,  Alexander  McDonald,  says  there 
was  a  blazed  line.  Of  course  that  is  important,  because  while 
the  stone  fence  and  the  pole  fence  might  constitute  a  mere 
farm  fence  between  cultivated  and  uncultivated  land,  blazes 
in  trees  would  indicate  a  line.  There  are  no  blazes  on  the 
trees  now.  There  are  no  places  pointed  out  where  trees  were 
which  had  blazes.  He  does  not  say  how  many  blazes  he  ever 
saw.  He  never  followed  the  supposed  line  beyond  the  stone 
fence.  A  blazed  line  in  this  country  might  be  'followed  by  a 
surveyor  with  a  conlpass,  or  it  may  be  that  a  person  having 
occasion  to  frequent  the  woods  might  come  across  a  blaze  at 
one  time  and  another  blaze  at  another,  but  for  this  man, 
whose  occupation  would  not  take  him  into  the  woods,  to  talk 
about  a  blazed  line  that  he  never  followed,  is  worthless  testi- 
mony. His  testimony  as  to  the  relation  of  the  elm  tree  is 
untrustworthy,  and  he  required  re-examination  to  explain 
that  he  was  referring  in  part  of  his  testimony  to  other  elm 
trees.  There  are  two  novelties  about  this  elm  tree  line.  One 
is  that  although  Peter  Grant  had  20  chains  frontage,  he 
placed  the  first  house  within  15  feet  of  his  north  line.  The 
other  is,  that  an  old  front  stone  fence  on  the  road  which 
would  be  valuable  to  indicate  side  lines,  although  it  did  not 
extend  across  the  whole  lot,  yet  overlaps,  or  rather  comes  far- 
ther to  the  north  than  the  point  of  intersection  of  the  line 
of  the  elm  tree.  It  is  proved  by  the  defendants'  wit- 
nesses that  the  cellar  was  about  the  centre  of  the  fence, 
and  Alexander  Grant,  when  asked  to  indicate  the  front  stone 
fence  on  the  plan,  shews  its  terminus  much  to  the  north  of  the 
elm  tree  line.  This  line  too  is  out  of  place  when  checked  by 
the  lines  further  north  which  are  established  on  the  ground 
to-day. 
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There  is  the  south  line  of  the  Hugh  McDonald  1785  lot 
identical  with  the  north  line  of  the  James  ^McDonald  1785 
lot;  McKenzie  speaks  of  that  as  a  well  defined  line.  And 
the  defendants'  surveyor,  Daniel  W.  McDonald,  in  cross- 
examination,  says :  "  I  think  we  found  the  old  lines  to  the 
north  between  Hugh  McDonald  and  James  McDonald.  Look- 
ing at  the  plan  I  think  there  is  a  well  defined  line  between 
Hugh  McDonald  and  James  McDonald." 

McKenzie  measured  across  the  lots  from  that  line  36 
chains  for  the  James  McDonald  grant,  and  16  for  the  un- 
granted,  or  James  McDonald  lot  of  1803.  and  came  to  a  well 
defined  line  the  south  of  Hugh  McDonald,  who  claims  the 
land. 

That  is  the  line  which  in  all  Mr.  Holmes'  surveys  has  been 
treated  as  the  north  line  of  the  Peter  Grant  lot. 

And  whether  the  south  line  is  to  be  20  chains  from  that 
liorth  line  as  Holmes  first  made  it,  or  24.10  chains  as  he  now 
believes  it  to  be,  because  Alexander  Grant  told  him  so,  the 
probabilities  largely  preponderate  in  its  favour. 

The  finding  of  the  jury  the  other  way  was  treated  by  the 
Supreme  Court  of  Canada  as  against  the  weight  of  evidence : 
Nova  Scotia  Steel  Co.  v.  Bartlett,  35  S.  C.  R.  527.  Coming 
to  the  south  end  of  the  location,  it  is  common  ground  that 
the  lease  of  the  plaintiff  covered  the  Finlay  Cameron  100- 
acre  lot.  That  mistake  arose  in  this  way.  The  Crown  on 
the  25th  January,  1816,  included  in  a  larger  grant  of  300 
acres  to  James  Fraser  already  mentioned,  this  100-acre  lot 
which  he  had  then  bought  from  the  heirs  of  Finlay  Cameron. 
And  Mr.  Holmes  assumed  from  the  date  of  the  Fraser  grant 
(1816),  that  the  minerals  in  any  part  of  it  had  not  been 
granted.  But  the  important  dispute  still  remains  as  to  the 
locality  of  that  100-acre  grant;  whereabouts  inside  the  limits 
of  the  1816  grant  it  is;  whether  adjoining  the  Holmes 
lot,  or  the  James  Fraser  1785  lot,  or  both,  i.e.,  whether  there 
was  any  land  between  those  two  except  the  Finlay  Cameron 
lot  for  the  1816  grant  to  cover. 

The  defendants  have  acquired  the  title  to  it.  And  the 
minerals  were  granted  by  the  Finlay  Cameron  grant,  and  its 
locality  must  be  determined. 

On  the  14th  February,  1789,  this  100-acre  lot,  as  I  have 
intimated,  was  conveyed  by  the  heirs  of  Finlay  Cameron  to 
James  Fraser.     On  the  25th  January,  1816,  James  Fraser, 
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as  I  have  said,  obtained  by  grant  the  300-acre  lot,  including 
this  100-acre  lot  already  granted  and  acquired  by  him.  The 
description  of  the  grant  is  as  follows:  (reading  it). 

On  the  9th  February,  1816,  James  Fraser  conveyed  the 
larger  area  to  James  Fraser,  Jr.  On  the  6th  November,  1836, 
James  Fraser  conveyed  90  acres  to  James  Fraser  (saddler). 
But  that  90  acres,  as  the  deed  shews,  adjoins  the  Holmes 
grant,  and  included  no  part  of  the  Finlay  Cameron  lot  in- 
cluded in  the  James  Fraser  300-acre  grant,  that  is,  if  there 
is  room  enough  for  both  and  one  is  not  on  top  of  the  other. 
James  Fraser's  (saddler)  occupation  is  more  likely  to  have 
been  under  his  deed  than  elsewhere. 

It  is  admitted  that  James  Fraser's  (saddler)  occupation 
adjoined  the  Holmes  grant.  The  locality  of  the  Finlay 
Cameron  lot  on  the  1785  plan  is  shewn  to  be  adjoining  the 
James  Fraser  1785  lot  of  350  acres. 

If  they  were  identical,  there  was  only  a  distance  of  10 
chains  between  the  James  Fraser  350-acre  lot  and  the  Holmes 
lot,  and  the  grant  to  James  Fraser  of  300  acres,  did  not 
convey  any  more  than  the  10  chains  which  he  already  had, 
except  a  bit  at  the  eastern  end.  The  actual  distance  on 
the  ground  from  the  north  line  of  the  James  Fraser  1785 
grant  to  the  south  line  of  the  John  Holmes  grant  is  31.50 
chains.  Deducting  10  chains  for  the  Finlay  Cameron  lot  ad- 
joining the  former  of  the  two,  there  is  21.50  chains  of  land 
to  spare  between  it  and  John  Holmes  for  the  James  Fraser 
grant  of  1816,  and  for  James  Fraser's  (saddler)  deed  to 
occupy. 

The  deed  of  9th  February,  1816,  put  in  by  the  defendants, 
and  under  which  they  claim,  shews  the  distance  from  the 
north  line  of  the  James  Fraser  lot  of  1784  to  the  south  line 
of  John  Holmes  to  be  130  rods=32.50  chains;  deducting  the 
Finlay  Cameron  lot  of  10  chains,  we  have  22.50  chains  of 
land  to  spare  for  the  James  Fraser  grant  of  1816,  and  that 
area  for  James  Fraser's  (saddler)  deed  to  occupy.  The 
location  made  by  McKenzie  shewn  in  his  plan  was  correct. 
I  have  said  that  the  locality  of  the  James  Fraser  1785  lot 
is  established  en  the  ground  by  occupancy.  The  testimony 
of  Mr.  Holmes,  page  84,  upon  that  point  should  be  taken, 
particularly  as  there  is  no  evidence  to  the  contrary.  The  de- 
fendants' witness,  McMillan,  testifies:  "Q.  Is  there  an  old 
well-marked  line  on  the  south  of  that  old  grant  that  you  have 


310         THE  EASTERN  LAW  REPORTER. 

been  over  time  and  time  again?  A.  Yes,  there  is  an  old 
line.     It  looks  like  an  old  grant  line." 

The  relation  of  the  Finlay  Cameron  lot  to  it  is  shewn  by 
the  1785  plan.  It  is  admitted  by  the  deed  of  Finlay  Cam- 
eron's heirs  to  James  Fraser.  One  bounds  on  the  other.  It 
adjoins  it  on  the  north,  but  the  defendants  have  shewn  the 
present  occupation  of  a  lot  across  the  river,  namely,  the  lot 
of  John  McDonald  on  the  1785  plan,  and,  in  relation  to  it, 
the  end  of  the  Finlay  Cameron  lot  appears  on  the  plan  of 
the  grant  to  be  opposite  to  part  of  its  end,  and  therefore  he 
contends  that  the  Finlay  Cameron  lot  is  identical  with  the 
land  conveyed  to  James  Fraser  (saddler)  and  occupied  by 
him,  in  other  words,  there  was  no  room  for  the  1816  grant 
Now  the  McDonald  lot  appears  to  be  wider  than  the  Finlay 
Cameron  lot  was,  and  its  end  appears  also  to  be  opposite  to 
vacant  land  to  the  north  of  that  lot. 

But,  as  I  have  endeavoured  to  shew,  the  plan  is  not  to  be 
depended  on  for  vacant  spaces,  neither  is  it  to  be  depended  on 
for  the  relative  position  of  lots  to  each  other  where  measure- 
ments indicated  do  not  control  those  positions.  The  locality  of 
the  James  Fraser  1785  lot  is  established,  and  the  Finlay  Cam- 
eron lot  is  on  the  same  side  of  the  river  and  appears  to  adjoin 
it  on  the  north,  consequently  we  have  its  relative  position.  I 
have  dealt  with  that  matter.  , 

Now,  its  position  relatively  to  a  lot  on  the  other  side  of 
the  river  is  not  so  material.  More  importance  is  to  be  at- 
tached to  the  correctness  of  the  plotting  of  the  individual 
lots  on  the  general  plan  when  two  lots  are  shewn  to  be  con- 
tiguous to  each  other,  no  land  being  left  between,  and  there 
are  measurements  to  plot  by,  than  when  two  lots  form  the 
subject  of  a  separate  survey.  The  lots  on  one  side  of  the 
river  are  A  lots,  on  the  other  side  B  lots.  The  lines  run- 
ning east  and  west  (and  there  are  many  of  them),  on  one 
side,  bear  no  relation  to  those  on  the  opposite  side,  except 
perhaps  in  the  one  instance  which  Mr.  Holmes  mentions. 
Therefore  I  think  that  its  relation  to  the  James  Fraser  lot 
controls.  Some  of  the  witnesses  have  given  hearsay  testi- 
mony as  to  the  identity  of  the  two  lots. 

How  the  Finlay  Cameron  lot,  which  was  conveyed  away 
by  his  heirs  in  1799  to  Fraser,  and  was  covered  by  the  Fraser 
Grant  of  1816.  preserved  any  identity  in  the  mind  of  the 
neighbouring  people,  when  Holmes,  a  surveyor  who  lived  in 
the  locality  ail  his  life,  and  was  surveying  and  had  access  to 
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plans  lost  sight  of  it,  would  be  a  very  strange  thing.  There 
is  no  proof  whatever  of  the  identity.  The  only  contention 
the  defendants  can  make  is  that  there  was  no  land  there  for 
the  300-acre  grant  to  cover.  If  the  delineation  of  the  river 
en  the  1785  plan  is  to  be  relied  upon,  the  Finlay  Cameron 
lot  was,  as  the  Judge  pointed  out  at  the  trial,  to  the  south 
of  an  angle  in  the  river,  whereas  the  James  Fraser  (saddler) 
occupation  is  north  of  that  bend.  Some  surveyor  whose  duty 
it  apparently  was  to  survey  the  McDonald  lots  on  the  north, 
has  returned  a  plan  of  them,  and  apparently  he  assumed  that 
the  Finlay  Cameron  lot.  which  is  beside  the  James  Fraser 
placed  it  there,  but  the  plan  proves  nothing.  In  my  opinion 
the  Finlay  Cameron  lot,  which  is  beside  the  James  Fraser 
1785  lot,  does  not  cover  the  minerals  in  dispute,  and  the 
plaintiff  has  those  minerals  under  the  James  Fraser  lot  by 
virtue  of  his  lease,  and  as  far  south  as  the  Finlay  Cameron 
lot.  The  defendants'  contention  that  these  findings  are 
against  the  weight  of  evidence  for  the  reasons  I  have  indi- 
cated must  fail.     I  entirely  agree  with  those  findings. 

The  findings  are  attacked  also  on  the  ground  of  mis- 
direction. The  learned  Judge  told  the  jury  in  respect  to 
the  minerals  taken  at  the  north  end  of  the  lease  and  claimed 
under  the  Peter  Grant  title,  that  the  burden  was  on  the  de- 
fendants to  prove  that  they  were  taken  out  of  the  Peter 
Grant  grant.  With  deference,  I  think  the  learned  Judge 
made  a  wrong  deduction  from  the  opinion  delivered  in  the 
Supreme  Court  of  Canada  and  the  judgment  in  this  Court. 
At  that  trial,  the  first  one,  the  grant  of  1785  was  in  evidence, 
but  there  was  no  "plan  annexed/'  and  there  was  no  proof 
that  any  plan  in  existence  was  that  plan,  or  any  proper 
proof  of  a  copy.  The  supposed  copy  tendered  was  discarded 
by  the  trial  Judge  in  the  summing  up.  There  was  no  proof 
of  the  existence  on  the  ground  of  any  line  corresponding  to 
the  south  line  of  the  Peter  Grant  lot.  And  the  learned  trial 
Judge  held  that  it  was  impossible  for  the  plaintiff  to  re- 
cover unless  he  established  the  south  line  of  Peter  Grant's 
land. 

The  Court  in  35  X.  S.  R.  376  (and  I  was  a  party  to  that 
decision),  acting  on  the  assumption  that  that  line  could  not 
be  determined,  sent  the  case  back  for  a  new  trial  with  this 
view ;  that  as  there  were  other  well  ascertained  marks  for  the 
north  line  of  the  plaintiff's  lease,  they  might  be  taken  and 
the  reference  in  the  lease  to  the  south  line  of  lands  originally 
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granted  to  Peter  Grant  disregarded  as  falsa  demonstratio,  or 
what  amounted  to  the  same  thing,  that  it  might  be  assumed 
that  the  two  lines  were  identical. 

Otherwise  there  would  forever  be  a  neutral  zone  between 
the  two,  the  grant  and  the  lease,  for  the  occupants  of  neither 
could  ever  prove  where  the  true  line  was. 

I  do  not  say  that  if  in  a  description  a  line  is  described 
as  the  line  of  an  adjoining  lot,  although  a  line  was  only 
assumed  by  the  surveyor  for  that  lot  in  preparing  the  de- 
scription, that  you  are  not  obliged  to  locate  the  true  line 
rather  than  the  assumed  line;  but  if  this  cannot  be  done, 
what  then?  The  assumed  line  is  something.  The  Crown 
had  given  a  lease  by  it. 

There  was  an  appeal  to  the  Supreme  Court  of  Canada, 
and  a  judgment  affirming  it,  which  is  not  reported;  but  on 
the  appeal  from  the  judgment  in  respect  to  the  second  trial, 
the  Court  said:  "When  this  case  was  on  appeal  before  us 
after  the  first  decision  of  the  Supreme  Court  of  Nova  Scotia 
(35  N.  S.  B.  376),  we  held  (26th  February,  1903),  affirming 
the  judgment  of  that  Court,  that  the  area  described  in  the 
mining  lease  under  which  the  plaintiff  claims  was  clearly 
defined  and  ascertained,  and  that  all  reference  or  description 
to  the  southern  line  of  Peter  Grant's  lot  might  be  elimin- 
ated as  falsa  demonstrate.  Now,  it  was  clearly  proved  at 
the  second  trial  that  most,  if  not  all,  of  the  workings, 
whether  old  or  new,  complained  of,  were  within  that  ascer- 
tained area,  and  it  follows  therefore  in  my  view  that  the 
plaintiff  made  out  a  prima  facie  case,  having  put  in  his 
lease  from  the  Crown,  and  having  proved  a  trespass  or  con- 
version by  the  defendants,  or  those  under  whom  they  claim, 
upon  any  lands  or  goods  within  its  boundaries.  But  the 
defendants  claiming  under  the  successors  in  title  of  Peter 
Grant,  whose  title  gave  him  a  title  to  all  minerals,  .  .  . 
had  a  right  to  prove  that,  notwithstanding  the  lease  from  the 
Crown,  .  .  .  the  Peter  Grant  lot  overlapped  that  tract, 
and  that  the  ore  was  taken  out  wholly  within  the  limits  of 
the  Peter  Grant  patent." 

At  the  present  trial  proof  of  the  duplicate  original  plan 
of  1785  was  forthcoming,  and  the  difficulty  of  it  not  being 
annexed  to  the  duplicate  original  grant  was  remedied  by  the 
statute:  R.  S.  1900,  c.  163,  s.  20  (2).  It  was  put  in  by  the 
defendants,  it  is  true,  but  that  is  not  material.     The  case -was 


BARTLETT  v.  NOVA  SCOTIA  STEEL  COMPANY.       313 

thus  changed,  and  some  of  the  old  contentions  had  become 
obsolete.    But  the  learned  Judge  was  affected  by  them. 

It  would  be  unnecessary  to  cite  the  cases — they  will  be 
found  in  Thayer  or  Greenleaf  on  Evidence — to  shew  that  the 
expression  "  burden  of  proof  "  is  used  in  respect  to  two  dif- 
ferent things;  one,  the  burden  of  adducing  evidence  as  a  trial 
progresses  which  shifts;  the  other,  the  burden  of  establish- 
ing an  issue  which  remains  to  the  end,  and  is  of  importance 
at  the  end.  When  after  everything  is  said  and  done,  the  jury 
are  unable  to  come  to  a  conclusion  as  to  which  way  the  issue 
should  be  determined,  then  they  may  consider  on  whom  the 
burden  of  persuading  them  lies,  and  they  may  decide  ad- 
versely to  him. 

The  Supreme  Court  of  Canada  in  saying  that  the  plaintiff 
had  made  a  prima  facie  case  did  not  mean  that  the  burden 
of  proof  was  on  the  defendants  to  the  end,  i.e.,  to  perauade 
them  of  the  negative  of  the  issue,  but  only  at  that  stage  to 
adduce  evidence  to  meet  the  prima  facie  case  made  out  by  the 
plaintiff.  In  fact  the  Court  said  so.  The  learned  Judge  in 
his  summing  up  might  have  been  taken,  when  using  the  ex- 
pression "burden  of  proof,"  p.  93,  only  to  have  used  it  in 
that  sense;  but  not  so,  I  think,  when  he  used  it  the  second 
time,  in  his  closing  sentence,  p.  99.  And,  with  deference, 
inasmuch  as  it  was  a  question  which  was  submitted  to  the 
jury  (the  first  question),  I  think  that  the  burden  of  persuad- 
ing the  jury  in  the  circumstances  of  this  trial  was  upon  the 
plaintiff. 

The  question  is  whether  it  affected  the  verdict,  i.e., 
whether  it  was  a  substantial  wrong  or  miscarriage. 

It  was  not  necessary  that  he  should  have  told  them  on 
whom  was  the  burden  of  proof.  The  observation  may  not 
have  come  into  play  at  all,  as  the  case  may  not  have  been 
evenly  balanced  at  all  in  their  minds,  and  they  had  not  been 
informed  by  the  Judge  when  it  was  to  come  into  play. 

However,  in  the  abstract  it  must  be  misdirection  in  law 
to  tell  a  jury  that  the  burden  of  proof  is  on  one  party  when 
it  is  on  the  other.  I  think  that  this  was  taken  for  granted 
in  Abrath  v.  North  Eastern  R.  W.  Co.,  11  Q.  B.  D.  452.  It 
happened  as  the  Court  of  Appeal  held,  that  the  trial  Judge 
was  correct  in  his  summing  up,  as  to  the  party  upon  whom 
the  burden  of  proof  was.    While  I  take  this  view  in  conse- 
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quence  of  decided  cases,  I  wish  to  add  that  from  my  experi- 
ence at  nisi  prius  extending  over  a  considerable  period,  I 
think  the  chances  are  about  ninety-nine  out  of  a  hundred 
that  the  jury  in  this  case  were  not  influenced  by  the  learned 
Judge's  observations  as  to  the  burden  of  proof.  The  promi- 
nent features  of  a  case,  and  there  were  such  here,  do  receive 
their  notice,  the  Judge's  opinion  of  how  the  verdict  should 
go  frequently  does;  but  an  abstract  question,  in  terms  whirh 
learned  Judges  have  blundered  over,  of  logic  among  so  many 
practical  questions,  would  be  too  obscure  to  waste  time  over. 

There  is  in  my  opinion  no  difficulty  about  the  location 
on  the  ground  of  the  plaintiff's  mining  lease  being  estab- 
lished, or  the  taking  of  the  minerals  from  within  its  limits. 
This  position  was  admitted  on  the  last  trial :  Bartlett  v.  Nova 
Scotia  Steel  Co.,  37  K  S.  R.  263. 

There  is  no  finding  of  the  jury  on  the  point  in  this  case, 
it  is  true.  But  it  is  quite  competent  for  the  Judge  to  supply 
a  finding  on  that  question,  and,  as  it  was  necessary  for  hira 
to  do  so  in  order  to  give  a  judgment  for  the  plaintiff,  I  as- 
sume that  it  has  been  done.  Failing  that,  we  could  make 
that  finding  now.  As  to  the  power  to  do  this,  I  refer  to 
Pudsey  v.  Manufacturers  Accident  Ins.  Co.,  29  N.  S.  R. 
129. 

It  was  contended  at  the  argument  that  a  difficulty  is 
presented  by  the  findings,  when  the  damages  come  to  be  ascer- 
tained by  the  referee,  as  it  is  not  ascertained  which  line  is 
the  south  line  of  Peter  Grant's  grant.  The  third  question 
negatives  the  elin  tree  line  as  being  that  line,  and  as  to  the 
other  two,  the  evidence  shews  that  the  minerals  were  taken 
south  of  both  of  the  other  lines.  And  the  question  becomes 
immaterial. 

In  respect  io  the  amended  application  on  the  part  of  the 
defendants  for  a  new  trial  on  the  ground  of  surprise,  the 
affidavits  produced  by  the  plaintiff,  I  think,  answer  the  affi- 
davits read  by  the  defendants,  and  tend  to  shew  the  correct- 
ness of  the  plan  made  by  McKenzie,  representing  the  curve 
in  the  river,  and  also  the  truthfulness  of  the  answer  given 
by  him  as  follows  to  the  Judge,  p.  81 :  "Are  the  angles  and 
turns  of  the  river  correctly  represented  on  this  plan?  A. 
Very  nearly  so/'  In  my  opinion,  there  is  no  case  made  for 
a  new  trial,  weighing  the  affidavits  produced  by  the  plain- 
tiff, as  well  as  those  produced  by  the  defendants:    Anderson 
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v.  Titmas,  36  L.  T.  N.  S.  711 ;  Shedden  v.  Attorney-General, 
L.  R.  1  H.  L.  545 ;  Young  v.  Kershaw,  81  L.  T.  N.  S.  531. 
I  think  there  was  no  misdirection  on  this  branch  of  the  case. 
Indeed,  I  think  that  the  plaintiffs  case  was  not  put  before 
the  jury  as  fully  and  as  strongly  as  it  might  have  been.  Even 
if  there  was  a  misstatement  of  the  evidence  as  to  facts  it 
would  not  in  the  circumstances  be  a  ground  for  a  new  trial : 
Belcher  v.  Prittie,  4  Moo.  395 ;  Foster  v.  Steele,  5  Scott  28 ; 
Sobarte  v.  Melville,  7  B.  &  C.  435 ;  Davidson  v.  Stanley,  2 
M.  &  G.  728;  Taylor  v.  Ashton,  11  M.  &  W.  417;  Lloyd  v. 
Jones,  7  B.  &  S.  475. 

In  conclusion,  I  think  for  the  misdirection  I  have  men- 
tioned, the  verdict  must  be  set  aside  and  a  new  trial  granted 
with  costs,  but  not  the  costs  of  the  application  for  a  new 
trial  on  the  ground  of  surprise.  The  costs  of  that  applica- 
tion belong  to  the  plaintiff. 

Townshend,  J.,  read  an  opinion  in  which  he  came  to 
the  conclusion  that  there  had  not  been  misdirection.  In 
other  respects  he  agreed  with  Graham,  E.J. 

Longley,  J.,  read  an  opinion  reaching  the  conclusion 
that  the  verdict  must  be  set  aside  and  a  new  trial  granted  for 
want  of  evidence  to  support  the  verdict.  In  his  opinion  the 
plaintiff  could  not  succeed  until  he  had  satisfactorily  and 
clearly  established  that  the  ore  taken  by  defendants  was  not 
within  the  lines  of  either  the  Grant  or  the  Cameron  grants, 
and  that  he  had  failed  to  do  this. 
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Russell,  J.  June  26th,  1906. 

McKEEN  v.  CAMEROtf . 

Justice  of  the  Peace  —  Proceedings  to  Recover  Debt  —  Defen- 
dant's Travelling  Expenses — Certiorari. 

Motion  for  certiorari,  argued  before  Russell,  J. 
R.  G.  MacKay,  for  the  motion. 
E.  L.  Gerrior,  contra. 
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Russell,  J. : — The  defendant  resided  in  Pictou  county, 
and  the  summons  was  issued  in  Guysborough  county.  The 
summons  and  copy  contained  a  certificate  of  the  justice  u  that 
the  money  is  deposited  with  me  to  pay  the  travelling  fees  of 
defendant  to  place  of  trial."  The  defendant  filed  a  state- 
ment that  he  did  not  owe  the  plaintiff  anything.  In  Mof- 
fat v.  <McRitchie,  7  R.  ft  G.  288,  Weatherbe,  J.,  suggested 
that  the  appearance  of  defendant  might  defeat  a  certiorari 
founded  on  the  failure  to  make  the  deposit  required,  hut  he 
did  not  express  any  opinion  on  the  point,  while  McDonald, 
C.J.,  thought  it  possible  that  the  want  of  an  indorsement 
might  not  be  fatal  if  the  money  was  actually  deposited. 
There  the  amount  was  paid  in  and  a  certificate  was  indorsed, 
the  only  defect  being  that  the  amount  was  not  specifically 
stated  in  the  notice.  If  this  was  not  a  substantial  compliance 
with  the  statute — as  good  a  compliance  as  can  be  looked  for 
from  the  untrained  and  non-professional  functionaries  who 
are  called  upon  to  administer  the  Act — I  think  that  at  all 
events  the  defendant  should  not  have  ignored  the  summons. 
I  cannot  take  seriously  the  statement  that  the  defendant  did 
not  know  where  to  appear.  He  seems  to  have  known  where 
to  send  his  defensive  statement.  The  objection  that  the  jur- 
isdiction is  not  shewn  on  the  face  of  the  proceedings  is.  I 
think,  untenable.  The  justice  describes  himself  as  a  justice 
of  the  peace  for  the  county  of  Guysborough,  and  any  justice 
for  the  county  of  Guysborough  has  jurisdiction  to  summon 
any  person  in  the  county  of  Pictou  to  answer  for  a  sum  not 
exceeding  eighty  dollars.  The  summons  contains  the  clause: 
"Witness  my  hand  and  seal  at  Aspen"  and  in  the  body  of 
the  summons,  a  Aspen  "  is  described  as  being  in  the  countv 
of  Guysborough.  I  think  that  all  the  other  objections  taken 
are  of  a  nature  to  be  covered  by  the  defendant's  filing  his 
defence.  * 


TH  1£ 
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Kussell,  J.  July  31st,  1906. 

ADAMS  v.  UNION  BANK  OF  HALIFAX. 

Donatio  Mortis  Causa — Deposit  in  Savings  Barih — Bank  Booh 
Hcmded  to  Donee — Executors  and  Administrators — Bank 
Entitled  to  have  Administrator  Joined  in  Action  by  Donee. 

Action  by  plaintiff,  claiming  under  a  donatio  mortis  causa, 
to  recover  a  sum  of  money  deposited  with  the  defendant  bank 
by  plaintiffs  sister,  tried  before  Russell,  J.,  at  Bridge- 
town, on  June  21st.  1906. 

J.  J.  Ritchie,  K.C.,  for  plaintiff. 

H.  Lovett,  for  defendants. 

Russell,  J. : — The  plaintiff  is  claiming  a  sum  of  money 
deposited  in  the  savings  bank  department  of  the  defendants 
under  a  donatio  mortis  causa  from  the  depositor,  and  is  in 
the  possession  of  the  bank  book.  The  defendants  do  not  refuse 
to  pay  the  money  provided  they  have  a  proper  discharge,  but 
they  contend  that  some  representative  of  the  deceased  should 
have  been  joined  in  the  action,  so  that  the  judgment  might 
bind  the  estate  of  the  deceased.  This  seems  to  me  a  reason- 
able position  for  the  bank  to  take.  Where  one  is  in  posses- 
sion of  property,  the  legal  title  to  which  is  in  another,  he 
must  surrender  it  to  the  person  legally  entitled,  and  holds  it 
at  his  peril  against  that  other.  It  is  no  answer  to  an  action 
at  law  that  he  is  not  certain  about  the  plaintiff's  title.  He 
must  ascertain  that  title  the  best  way  he  can,  or  if  the  case 
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is  a  proper  one  for  interpleader  he  may  get  relief  in  that  way. 
But  the  case  is  altogether  different  where  one  has  contracted 
with  another,  or  owes  a  debt  to  another,  which  debt  or  con- 
tract has  been  assigned.  There  is  no  legal  title  in  the  as- 
signee. The  assignee  must  sue  in  the  name  of  the  assignor 
(apart  of  course  from  express  statutory  provisions).  The 
debtor  is  bound  only  to  his  creditor,  and  has  a  right  to  be 
protected  against  the  claims  of  that  creditor  when  a  demand 
is  made  on  behalf  of  another  claimant.  In  this  case  the 
bank  contracted  to  pay  the  money  to  the  depositor,  and  would 
be  bound  to  pay  it  to  the  depositor's  legal  representative.  A 
donatio,  whether  inter  vivos  or  mortis  causa,  could  not  give  a 
legal  title  to  the  donee.  It  gave  her  a  legal  title  to  the  book 
and  operated  as  a  valid  assignment  of  the  debt.  I  do  not 
see  how  it  can  amount  to  more  than  that.  If  the  bank  had 
paid  over  the  money  to  the  plaintiff  and  an  administrator 
cum  testamento  annexo  had  sued,  both  might  have  recovered 
the  money,  assuming  that  the  plaintiff  could  recover.  Pay- 
ment to  the  plaintiff  would  be  no  answer  to  the  administra- 
tor's action  and  the  evidence  in  the  latter  might  have  dif- 
fered from  that  in  the  present  action.  I  do  not  see  either  how 
even  a  judgment  in  this  action  for  the  plaintiff  could  be  a  bar 
to  the  action  of  the  administrator. 

The  objection  that  the  estate  of  the  deceased  is  not  on  the 
record  is,  I  think,  sufficiently  stated  in  the  pleadings. 

I  think  that  under  the  extensions  of  the  law  of  donatio 
mortis  causa  effected  by  In  re  Dillon,  44  Ch.  D.  76,  and  In 
re  Weston,  [1902]  1  Ch.  680,  there  was  a  good  donatio 
mortis  causa  of  this  deposit.  The  test,  according  to  Byrne, 
J.,  in  In  re  Weston,  [1902]  1  Ch.  680,  seems  to  be  that  the 
book  should  express  the  contract  on  which  the  money  is  de- 
posited, and  emphasis  is  laid  on  the  circumstance  that  the 
book  has  to  be  produced  in  order  to  withdraw  money.  This 
book,  as  now  written  up,  I  think  shews  the  terms  of  the  de- 
posit. The  number  can  be  shewn  by  competent  extrinsic 
evidence  to  correspond  with  the  depositor's  name.  I  assume, 
not  having  the  minutes  of  evidence,  that  this  was  shewn.  If 
not,  it  can  still  be  shewn  if  necessary.  The  figures  shew  that 
the  money  is  held  on  interest  and  the  rate  can  be  worked  out 
The  rules  affixed  to  the  book  shew  that  it  has  to  be  produced 
when  money  is  withdrawn  and  the  signature  of  the  depositor 
is  required.  Possibly  I  am  going  a  little  further  than  any 
actually  decided  case,  but  I  think  it  is  according  to  the  spirit 
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of  the  modern  cases  to  hold  this  the  subject  of  a  good  donatio 
mortis  causa. 

I  think  that  under  order  16,  rule  47,  I  can  now  on  notice 
appoint  some  person  to  represent  the  estate  of  the  deceased, 
and  thus  obviate  the  necessity  for  another  action,  and  I  will 
hear  an  application  if  made  for  that  purpose.  The  question 
of  costs  will  be  reserved,  and  should,  I  think,  depend  on 
whether  the  bank  refused  a  reasonable  indemnity.  But  the 
parties  may  also  be  heard  on  the  question  whether  the  bank 
was  not  at  liberty  to  stand  on  its  strict  right  to  have  the 
estate  represented  before  paying  the  money. 


NOVA  SCOTIA. 

Russell,  J.  August  11th,  1906. 

COVERT  v.  LEWIS. 

Injunction — Balance  of  Convenience — Restraint  of  Trade. 

Motion  for  an  injunction  to  restrain  defendant  from 
carrying  on  the  business  of  a  barber  in  the  town  of  Bridge- 
town, in  the  county  of  Annapolis,  or  within  five  miles  thereof, 
without  the  written  consent  of  plaintiff. 

F.  L.  Milner,  and  T.  R.  Robertson,  for  plaintiff. 

J.  J.  Ritchie,  K.C.,  and  J.  Ervin,  for  defendant. 

Russell,  J.: — The  least  that  can  be  said  against  the 
plaintiff  is  that  he  has  a  doubtful  case  on  the  interpretation 
of  the  contract  as  applied  to  the  facts.  The  balance  of  con- 
venience must  govern  the  result  of  an  application  under  such 
circumstances.  If  the  defendant  is  restrained  it  may  mean 
the  loss  of  his  livelihood.  If  he  is  not  restrained  the  worst 
that  can  happen  to  the  plaintiff  is  the  loss  of  such  customers 
as  would  be  attracted  by  the  personal  merits  of  the  defend- 
ant, by  the  charm  of  his  conversation  during  the  execution  of 
his  work,  or  the  reKef  afforded  by  his  silence,  as  the  case  may 
be  and  the  preferences  of  patrons  may  determine.  The  ap- 
plication for  a  restraining  order  must  be  refused.  The  costs 
may  be  reserved  and  can  probably  be  best  dealt  with  by  the 
trial  Judge. 
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* 
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Russell,  J.  July  31st,  1906. 

REX  v.  DUFF. 

Filiation  Order — Imprisonment  far  Failure  to  Obey — Form 

of  Commitment— Ambiguity. 

Application  for  an  order  in  the  nature  of  a  habeas  corpus 
for  the  discharge  from  jail  of  the  applicant,  who  had  been 
Imprisoned  by  a  magistrate  for  failure  to  comply  with  an 
order  of  filiation. 

•H.  Mellish,  K.C.,  for  the  prisoner. 
J.  L.  Mackinnon,  for  the  magistrate. 

Russell,  J. : — It  is  very  clear  that  the  defendant's  case 
has  not  been  fairly  tried,  and  the  affidavit  of  the  magistrate 
seems  to  indicate  that  he  misconceived  the  question  to  be 
tried.  The  order  of  filiation  would,  I  have  no  doubt,  be  held 
bad  on  certiorari,  but  it  is  not  so  clear  that  on  habeas  corpus 
proceedings  I  can  inquire  into  the  matter.  The  magistrate 
had  jurisdiction  to  enter  upon  the  inquiry  and  his  decision 
cannot  be  reviewed  on  habeas  corpus:  see  Reg.  v.  Gillespie, 
1  Can.  Cr.  Cas.  561. 

The  commitment  does  not  follow  the  form  in  the  statute, 
and  it  has  not  been  explained  where  it  came  from.  I  assume 
that  it  is  an  effort  to  supply  the  apparent  defect  in  the  form 
as  given  by  the  statute,  in  that  it  gives  no  directions  to  any- 
body to  take  the  defendant  to  jail,  but  only  to  the  high 
sheriff  and  keeper  of  the  jail  to  receive  him.  The  defect, 
however,  is  only  apparent  and  not  real,  because  it  also  com- 
mands the  high  sheriff  to  "  commit  him  to  jail,"  and  I  can 
see  no  reason  why  the  form  was  departed  from.  It  has  re- 
sulted in  the  production  of  a  commitment  which,  to  say  the 
least,  leaves  it  somewhat  doubtful  on  what  terms  the  prisoner 
can  claim  his  discharge.  If  the  commitment  had  been  in- 
dorsed on  the  order  of  filiation,  as  the  statute  directs,  there 
would  be  less  room  than  there  is  for  the  defendant's  conten- 
tions, or  if  it  were  clear  that  the  order  of  filiation  was  a  part 
of  the  process  on  which  the  defendant  was  held.  But  it  is  not 
clear  that  it  was  a  part  of  the  process.  The  order  is  referred 
to  in  the  affidavit  of  the  jailor  as  annexed  to  the  warrant  at 
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the  time  the  affidavit  is  sworn,  but  no  reference  is  made  to 
it  in  the  jailor's  return.  On  the  contrary,  he  mentions  the 
warrant  of  commitment  as  the  sole  cause  of  the  detention. 
These  will,  doubtless,  seem  to  the  magistrate  to  be  quibbles, 
but  the  essence  of  the  matter  is  that  the  process  in  the  hands 
of  the  jailor  shall  shew  on  its  face,  and  without  ambiguity, 
exactly  what  the  prisoner  must  do  to  secure  his  liberty,  and 
this  the  process  in  question  does  not  appear  to  me  to  shew. 
If  the  procedure  clearly  indicated  by  the  statute  had  been 
followed,  these  difficulties  would  not  have  arisen,  and  it  is 
quite  possible  that  I  should  have  been  obliged  to  refuse  his 
discharge,  although  his  case  has  never  been  fairly  tried.  He 
will  be  discharged  on  the  usual  order  for  protection. 


NOVA  SCOTIA. 

Pull  Court.  May  25th,  1906. 

NATIONAL  CASH  REGISTER  COMPANY  v.  LOVETT. 

MOORE  v.  NATIONAL  CASH  REGISTER  COMPANY. 

Conditional  Sales — Goods  Ordered  in  Nova  Scotia  and  Order 
Accepted  outside  Province — Provincial  Act  as  to  Registra- 
tion not  Applicable — Factors  Act. 

Appeal  by  the  defendant  in  the  first  action  and  the  plain- 
tiff in  the  second  action  from  the  judgments  of  Fraser,  J., 
at  the  trial,  argued  before  Townshend,  Meagher,  Russell, 
and  Longley,  JJ. 

W.  B.  A.  Ritchie,  K.C.,  for  Lovett  and  Moore. 

W.  F.  O'Connor,  and  R.  F.  Phalen,  for  National  Cash 
Register  Company. 

Townshend,  J.: — National  Cash  Register  Company  v. 
Lovett:  The  first  point  to  determine  is,  where  was  the  con- 
tract for  these  two  machines  made  and  completed.  The 
plaintiffs'  agent  came  to  Northy  Sydney  where  Jardine  did 
business,  and  there  the  negotiations  took  place  which  led  to 
the  purchase.  The  contract  was  signed  there,  and  forwarded 
to  the  plaintiff  company,  whose  headquarters  were  Dayton, 
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Ohio.  On  examining  the  contract,  the  following  is  one  of 
the  terms :  "  It  is  expressly  agreed  that  this  order  shall  not 
be  countermanded,  and  is  given  subject  to  your  approval." 
That  is  to  say,  it  did  not  become  a  complete  contract  for  sale 
until  submitted  to  the  plaintiffs  at  Dayton,  and  by  them  ac- 
cepted, and  agreed  to.  Consistently  with  the  decision  of  the 
Court  in  Craigellachie  v.  Bigelow,  37  N.  S.  E.  482,  affirmed 
by  the  Supreme  Court  of  Canada,  37  S.  C.  B.  100,  I  do  not 
see  that  we  can  come  to  any  other  conclusion  than  that  the 
contract  of  sale  was  made  at  Dayton. 

The  terms  under  which  the  goods  were  sold  in  that  case 
were  almost  identical  with  these  in  the  present  case,  and  I 
am  unable  to  distinguish  between  them  as  to  legal  results. 
The  contract  under  which  Jardine  bought  and  received  the  " 
machines  having  been  made  in  a  foreign  jurisdiction,  was,  it 
has  long  ago  been  held  in  the  Court  in  the  case  of  McGregor 
v.  Kerr,  29  N.  S.  B.  45,  not  subject  to  our  local  Bills  of  Sales 
Act  in  respect  to  registration,  and  other  requirements  in  that 
respect.  The  same  question  was  before  the  Court  in  Singer 
Sewing  Machine  Co.  v.  McLeod,  20  N.  S.  E.  341,  and  so  far 
as  the  contract  under  consideration  is  concerned  was  again 
affirmed  in  McGregor  v.  Kerr,  the  holding  being  that  "  our 
statute  could  not  affect  contracts  made  beyond  the  limits  of 
the  territorial  jurisdiction  of  our  Legislature,  or  invalidate 
them  when  they  are  good  by  the  law  of  the  country  wherein 
they  are  made."  At  any  rate,  they  will  not  be  assumed  to  be 
so  in  the  absence  of  express  legislation  to  that  effect  The 
Factors'  Act,  c.  146,  ss.  3  and  10,  was  referred  to  by  counsel 
for  the  defence,  but  it  seems  quite  clear  that  these  sections 
have  no  application  to  a  case  of  this  kind.  They  refer  to 
actual  sales  when  the  agent  or  person  buying  was  possessed 
of  the  goods  or  document  of  title. 

I  think  it  unnecessary  to  discuss  other  questions,  as  the 
grounds  already  referred  to  are  conclusive  in  plaintiffs' 
favour,  and  the  appeal  should  be  dismissed  with  costs. 

Moore  v.  National  Cash  Eegister  Company:  For  same 
reasons  in  this  case  the  appeal  must  be  dismissed  with  costs. 

Meagher,  J.,  concurred,  giving  reasons  in  writing  which 
have  not  been  handed  out. 

Bussell,  J. :— ^National  Cash  Eegister  Company  v.  Lov- 
ett:     The  property  to  recover  which  this  action  is  brought 
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was  ordered  from  the  plaintiffs  by  Jardine,  who  did  business 
at  North  Sydney,  the  order  being  dated  at  the  latter  place 
and  aldressed  to  the  plaintiffs  at  Dayton,  Ohio,  where  they 
did  business.  The  order  was  expressly  made  subject  to  the 
approval  of  the  plaintiffs,  and  they  did  approve  of  it,  and 
took  steps  immediately  to  fill  it,  but  no  communication  was 
made  to  Jardine  of  the  approval  of  the  order,  and  for  this 
reason  I  am  not  sure  that  I  can  agree  with  my  brother 
Townshend  that  there  was  any  contract  made  at  Dayton, 
Ohio.  The  plaintiffs  supplied  the  articles  from  an  establish- 
ment at  Hamilton,  Ontario,  at  which  they  were  manufac- 
tured, and  I  think  there  was  no  completed  contract  until 
the  goods  were  shipped  at  that  place.  It  is  anomalous  that 
there  should  even  then  be  a  complete  contract  without  com- 
munication of  the  offerees'  assent,  but  the  case  of  Fragano 
v.  Long,  4  B.  &  C.  219,  and  numerous  others  that  have  since 
been  decided,  have  made  it  clear  that  if  this  were  an  order 
for  goods  in  the  ordinary  way  of  a  sale,  the  property  would 
pass  by  the  delivery  to  the  carrier,  who,  as  was  long  ago  de- 
cided in  Dutton  v.  Solomonson,  3  B.  &  P.  582,  is  the  bailee 
of  the  purchaser  and  not  of  the  vendor,  and  whose  receipt 
is  therefore  "actual  receipt  by  the  purchaser  under  the 
Statute  of  Frauds,  although  not  satisfying  the  requirement 
of  acceptance."  I  see  no  reason  why  the  analogy  of  the  cases 
of  which  Fragano  v.  Long  was  among  the  first,  if  not  the 
first,  of  a  long  line,  should  not  apply  to  this  transaction,  and 
therefore  I  cannot  agree  with  my  brother  Longley  that  the 
contract  was  made  at  North  Sydney,  and  do  not  quite  under- 
stand what  is  meant  by  saying  of  a  contract  supposed  to  have 
been  already  made  at  North  Sydney,  that  it  was  afterwards 
completed  by  the  arrival  of  the  registers  at  North  Sydney 
and  their  delivery  to  Jardine.  If  the  case  had  been  one  of 
an  ordinary  sale,  I  am  inclined  to  think  that  the  contract 
would  have  been  made  and  performed  uno  ictu  by  the  de- 
livery to  the  carrier  at  Hamilton,  the  goods  thereafter  being 
at  the  risk  of  the  consignee.  Possibly  this  contract  not  be- 
ing a  sale,  but  a  mere  hiring,  was  not  performed  until  de- 
livery at  North  Sydney,  if  even  then,  but  that  does  not  affect 
the  question  whether  it  was  not  "  made  and  completed,"  that 
is  "  completely  made,"  at  Hamilton,  Ontario. 

It  may  be  suggested  that  there  is  here  by  the  express  terms 
of  the  agreement  that  reservation  of  property  which  is  even 
more  than  the  reservation  of  a  jus  disponendi,  such  as  would 
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in  the  case  of  a  despatch  of  goods  by  a  carrier  prevent  the 
passing  of  the  property.  But  I  think  that  this  suggestion  can- 
not prevail.  The  shippers  did  everything  possible  to  pas^all  the 
property  that  they  ever  intended  to  pass.  They  did  not,  as 
in  the  case  of  a  reservation  of  a  jus  disponendi,  by  the  taking 
of  the  bill  of  lading  to  the  vendors'  own  order,  or  the  order 
of  their  agent,  intend  to  control  the  destination  of  the  pro- 
perty until  they  were  satisfied  as  to  their  price.  They  did 
precisely  that  irrevocable  act  which  the  shipper  does  in  the 
ordinary  case  when  no  jus  disponendi  is  reserved,  and  which 
is  regarded  by  all  the  authorities  as  definitely  effecting  the 
transfer  of  the  title.  The  question  raisd  by  the  case  of 
Coombes  v.  Bristol  and  Exeter  R.  W.  Co.,  3  H.  &  X.  510, 
does  not  present  itself  as  a  complication  in  this  case  because 
the  order  is  in  writing,  and,  furthermore,  it  may  have  to  be 
considered  one  of  these  days  whether  that  case  will  continue 
to  be  an  authority  under  what  seems  to  be  the  modern  view 
of  the  effect  of  s.  17  of  the  Statute  of  Frauds. 

On  the  whole,  I  think  for  these  reasons  that  the  contract  in 
relation  to  this  property  was  concluded  when  the  goods  were 
shipped  at  Hamilton,  Ontario,  and  the  situs  of  the  goods 
was  therefore  Hamilton,  Ontario,  at  the  time  the  contract  was 
made.  Xow  it  is  a  principle  of  the  law  of  nations,  or  cer- 
tainly of  the  law  of  England,  in  relation  to  conflicts  between 
the  laws  of  different  countries,  "  that  the  assignment  of  tang- 
ible moveable  property  is  to  be  governed  as  to  its  legal  effect 
and  operation  by  the  law  of  the  country  where  the  moveable 
is  situate  at  the  time  of  the  assignment."  This  is  the  princi- 
ple that  was  applied,  consciously  or  not,  it  is  not  easy  to  say, 
in  the  case  of  McGregor  v.  Kerr,  29  X.  S.  K.  45,  and,  so  far 
from  being  what  my  learned  brother  Longley  calls  u  a  some- 
what singular  doctrine,"  it  is  so  well  known  and  so  well 
established  that  Mr.  Dicey  embodies  it  in  one  of  his  188 
rules  as  Eule  No.  140,  citing  as  authority  no  less  than  five 
cases,  one  of  which  goes  back  as  far  as  1822,  while  the  lead- 
ing case,  or  the  one  which  I  think  is  generally  regarded  as 
the  leading  case,  was  decided  in  1860.  I  learn  from  Dean 
Weldon,  who  is  a  specialist  on  this  class  of  questions,  that  the 
rule  has  been  broken  in  upon  somewhat  by  the  case  of 
Simpson  v.  Fogo,  but  that  is  a  matter  more  or  less  of  argu- 
ment and  inference.  For  the  purposes  of  this  case,  I  think 
we  must  accept  Mr.  Dicey's  rule  as  our  authority,  and  deter- 
mine the  legal  effects  of  this  transaction  bv  the  law  of  Hamil- 
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ton,  Ontario.  No  proof  was  offered  as  to  the  condition  of  the 
law  in  that  province,  and  we  cannot  take  judicial  notice  of 
any  statute  in  force  there  which  would  prevent  the  plaintiff 
company  from  validly  reserving  a  lien  on  these  articles  for 
the  unpaid  price,  or  preserving  the  general  or  even  the  abso- 
lute property  in  them  until  the  purchase  money  was  paid. 
We  must,  therefore,  take  it  that  there  is  no  law  there  which 
would  interfere  with  the  natural  common  law  operation  of 
the  contract  between  the  parties.  Our  legislature  could  no 
doubt  validly  pass  a  law  to  override  the  principles  of  the  law 
of  nations,  and  compel  the  sellers  of  goods  all  over  the  con- 
tinent to  reckon  with  the  registry  laws  of  this  province,  but 
unless  an  intention  to  this  effect  were  clearly  indicated  in 
the  Act,  I  should  have  to  read  it  as  being  intended  to  oper- 
ate consistently  with  the  doctrines  and  principles  of  private 
international  law.  The  case  of  Hooper  v.  Gumm,  L.  It.  2  Ch. 
289,  seems  to  me  to  be  entirely  in  point.  In  that  case  a  ship 
was  built  in  America  expressly  for  sale  in  England,  and  the 
plaintiff  advanced  money  on  her  knowing  the  object,  and  for 
the  express  purpose  of  furthering  it.  He  took  a  mortgage 
which  was  duly  registered  according  to  American  law,  but 
the  notice  of  the  mortgage  was  not  indorsed  on  the  certificate 
of  registry,  the  omission  being  deliberately  made  in  order 
that  the  sale  should  not  be  impeded.  It  was  held  that  under 
these  circumstances  the  mortgagee  was  in  the  same  situation 
as  a  vendor,  and  could  not  assert  title  to  the  ship  against  a 
bona  fide  purchaser  for  value  in  England  without  knowledge 
of  the  mortgage.  Turner,  L.J.,  said :  "  Some  question  was 
raised  in  the  course  of  the  argument  before  us  as  to  the  law 
by  which  this  case  ought  to  be  decided  .  .  .  and  it  may 
be  right  for  me  to  say  that,  in  my  opinion*  the  law  of  this 
country  ought  to  govern  the  decision  of  the  case,  for  the 
purchase  of  the  ship  on  which  the  rights  of  the  question 
depend  was  made  and  completed  in  this  country.  In  saying 
this,  however,  I  must  not  be  understood  to  mean  that  the 
shipping  law  of  America  is  not  to  be  regarded  in  deciding 
the  case ;  on  the  contrary,  I  think  that  great  regard  must  be 
paid  to  it.  In  order  to  determine  what  the  rights  of  these 
parties  now  are,  it  must  be  ascertained  what  their  rights  were 
at  the  time  when  the  purchase  in  question  was  made,  and  in 
order  to  ascertain  this,  resort  must  be  had  to  American  ship- 
ping law.  The  rights  of  the  parties  stood  upon  that  law  at 
the  time  when  this  purchase  was  made,  and  I  apprehend  that 
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where  rights  are  acquired  under  the  laws  of  foreign  states, 
the  law  of  this  country  recognizes  and  gives  effect  to  these 
rights,  unless  it  is  contrary  to  the  law  and  policy  of  this 
country  to  do  so.  There  is  nothing,  so  far  as  I  am  aware, 
opposed  to  the  law  of  this  country  in  the  recognition  of  the 
rights  of  an  American  mortgagee  in  an  American  ship,"  etc. 
I  think  it  is  clear  that  if  it  had  not  been  for  the  peculiar 
circumstances  of  the  case  referred  to,  which  placed  the  mort- 
gagee in  the  position  of  a  vendor,  his  rights  under  his  mort- 
gage would  have  been  recognized  and  enforced  to  the  pre- 
'  judice  of  the  English  purchaser  of  the  vessel,  who  knew 
nothing  of  those  rights.  The  whole  argument  of  the  learned 
Lord  Justice  is  instructive,  and  seems  to  me  to  establish  be- 
yond controversy  the  proposition  that  if  the  effect  of  the 
contract  in  the  present  case  made  in  Hamilton,  with  respect 
to  goods  situate  in  Hamilton,  was  to  reserve  the  property  to 
the  original  owner,  and  give  only  a  contingent  right  to  the 
hirer  of  it,  our  Courts  are  bound  to  respect  rights  so  re- 
served. The  dealer  in  Hamilton  who  delivers  goods  at  Ham- 
ilton to  persons  living  in  all  parts  of  the  world,  is  not  bound 
to  know  the  registry  laws  of  all  the  countries  into  which  his 
purchasers  are  going  to  carry  his  goods.  He  may  rely  upon 
his  knowledge  of  the  principle  that  a  transaction  with  refer- 
ence to  his  goods  which  is  valid  by  the  law  of  the  place  where 
the  goods  are  situate,  will  be  recognized  by  the  comity  of 
nations  as  good  in  every  other  civilized  country. 

It  is  contended  that  after  the  original  agreement  was 
made  and  broken,  a  new  agreement  was  entered  into  at  North 
Sydney  with  respect  to  the  property,  and  that  this  new 
agreement  amounted  to  an  exercise  of  their  rights  by  the 
plaintiffs  under  the  original  agreement,  and  a  resale  or  re- 
hiring to  the  party  through  whom  the  defendant  claims.  The 
evidence  is  not  as  clear  as  it  might  be  in  reference  to  this 
subsequent  transaction,  and  I  incline  to  think  for  the  reasons 
given  in  the  opinion  of  my  learned  brother  Meagher  that  effect 
cannot  be  given  to  this  contention. 

Longley,  J.:  —  National  Cash  Register  Company  v. 
Lovett :  In  May,  1902,  J.  A.  Jardine,  a  merchant  doing  busi- 
ness at  North  Sydney,  bought  two  cash  registers  of  the  plain- 
tiffs at  $100  each,  from  the  agent  of  the  company.  The 
negotiations  took  place  and  the  contract  was  made  at  North 
Sydney.     The  company  through  their  agent  agreed  to  sell 
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and  Jardine  agreed  to  buy  these  two  registers,  and  $10  was 
paid  by  Jardine  on  account  of  price  to  the  agent,  and  although 
in  the  agreement  of  sale  which  was  then  entered  into,  there 
was  a  clause:  "It  is  agreed  that  this  order  shall  not  be 
countermanded,  and  is  given  subject  to  your  (plaintiff's) 
approval,"  I  think  the  contract  was  undoubtedly  made  at 
North  Sydney,  and  was  completed  by  the  arrival  of  the 
registers  in  North  Sydney  and  their  delivery  to  Jardine  on 
the  12th  of  July,  1902. 

The  agreement  or  contract  as  to  each  register  was  em- 
bodied in  a  document  signed  by  Jardine  on  May  22nd  in  the 
following  terms:  "National  Cash  Register  Co.,  Dayton, 
Ohio.  Please  ship  to  us  at  our  place  of  business,  as  soon  as 
possible,  one  of  your  No.  1  registers.  ...  In  considera- 
tion of  the  above  we  agree  to  pay  you  $100,  viz.,  $5  cash  with 
order;  $15  upon  delivery ;  balance  $10  a  month.  .  .  .  All 
transportation  charges  to  be  paid  by  the  undersigned;  no 
waiver  on  registers  delivered  by  agent.  .  .  .  You  to  send 
notes  for  signature  for  monthly  payments  as  per  above  rates. 
.  .  .  In  default  of  any  payment,  you  or  your  agent  may 
take  possession  and  remove  said  cash  register  without  legal 
process,  and  all  claims  for  damages  arising  from  such  re- 
moval are  hereby  waived,  and  it  is  hereby  agreed  that  any 
«aoney  paid  on  account  of  said  cash  register  shall  not  be  re- 
coverable, but  shall  be  forfeited  as  a  rental  charge  for  use 
of  said  machine,  as  this  machine  is  only  on  hire  until  paid 
for.  It  is  expressly  agreed  that  this  order  shall  not  be 
countermanded,  and  is  given  subject  to  your  approval;  and 
all  claims  for  verbal  agreements  of  any  nature  not  embodied 
herein  are  waived.  Should  there  be  any  default  in  the  pay- 
ment of  any  one  acceptance  or  note,  or  of  any  instalment  under 
this  contract,  it  is  agreed  that  all  the  remaining  instalments, 
acceptances,  or  notes,  shall  at  once  become  due  and  payable, 
anything  in  the  acceptances  or  notes  to  the  contrary  notwith- 
standing. The  safety  and  possession  of  the  cash  register  or 
registers,  delivered  to  us  under  the  terms  of  this  contract, 
against  loss  or  damage  by  fire,  theft  or  otherwise,  until  pur- 
chase price  is  fully  paid,  is  hereby  guaranteed  by  us. 

"  Should  the  above  get  out  of  order  at  any  time  within  two 
years  from  date  of  shipment,  you  to  quickly  repair  the  same, 
gratis,  the  undersigned  paying  express  charges  to  and  from 
your  nearest  office. 
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"  It  is  agreed  that  the  title  to  said  cash  register  shall  not 
pass  until  the  purchase  price,  or  a  judgment  for  the  same,  is 
paid  in  full,  and  shall  remain  yours  until  that  time. 

"  The  receipt  of  a  copy  of  this  contract  is  hereby  acknow- 
ledged. 

"  This  contract  covers  all  agreements  between  the  parties 
hereto/* 

In  accordance  with  this  agreement  the  registers  only  ar- 
rived in  North  Sydney  in  July,  shipped  from  Hamilton,  On- 
tario, and  were  taken  into  possession  and  use  by  Jardine. 

Subsequently  Jardine  got  into  financial  difficulties.  At 
first  his  brother  J.  R.  Jardine  appears  to  have  gone  on  with 
the  business,  but  there  came  a  time  when  the  stock  of  goods 
had  to  be  sold,  and  Jardine  had  the  two  registers  removed 
to  the  Royal  Caf6  kept  by  Pipplar.  Jardine  notified  Van 
Dyke,  the  plaintiffs  agent  for  Nova  Scotia,  who  resided  at 
Halifax,  that  the  registers  had  been  removed  to  the 
Royal  Caf£,  and  later  Van  Dyke  went  to  North  Sydney 
to  see  after  them.  Jardine  had  paid  instalments  amounting 
to  $115,  and  only  $85  remained  to  be  paid.  In  order  to  6ave 
the  registers  and  prevent  Jardine  from  losing  all  he  had  paid, 
an  arrangement  was  made  by  Van  Dyke  and  Jardine  that  a 
man  named  Grace  should  assume  the  payment  of  the  $85  an* 
get  one  of  the  registers,  the  other  going  to  Jardine.  In  fur- 
therance of  this  arrangement  Grace  gave  Van  Dyke  his  cheque 
for  $25,  and  three  notes  of  $20  each,  payable  in  one,  two, 
and  three  months,  these  notes  being  signed  by  J.  R.  Jardine 
and  endorsed  by  Grace.  When  the  cheque  and  notes  were 
given,  Van  Dyke  gave  up  the  machines  and  was  present  when 
Grace  took  his  register  away  to  his  own  place.  Subsequently 
Grace  sold  this  machine  to  Moore  for  $50  and  gave  him  pos- 
session of  it.  There  is  no  evidence  that  Moore  had  any  no- 
tice of  any  lien  upon  the  register.  The  other  register  was 
soon  after  the  arrangement  with  Van  Dyke  taken  by  Jardine 
to  the  Queen's  Hotel,  where  it  remained  some  time,  when 
Jardine  sold  it  to  Grace  for  $50,  and  Grace  took  possession 
of  it,  and  afterwards  sold  it  to  Lovett  for  $50,  which  Lovett 
paid,  and  there  is  no  evidence  that  Lovett  had  any  notice  of 
any  lien  on  said  register.  Grace  and  Jardine  paid  the  first 
note  of  $20,  but  the  two  remaining  notes  were  not  paid.  The 
plaintiffs  consequently  have  brought  actions  against  Moore 
and  Lovett  to  recover  possession  of  the  registers,  which  they 
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respectively  bought  from  Grace  and  paid  for,  and  took  pos- 
session of  them  under  the  lien  in  the  original  agreement. 
The  two  cases  stand,  as  far  as  I  can  see,  upon  exactly  the 
same  basis,  and  the  disposal  of  one  is  the  disposal  of  both. 

Several  interesting  questions  are  involved  in  the  solution 
of  this  matter.  The  learned  Judge,  who  gave  judgment  for 
the  plaintiffs,  says  in  his  reasons :  "  The  agreement  between 
the  company  and  Jardine  was  not  one  requiring  registra- 
tion." I  venture,  with  deference,  to  think  that  this  is  a  very 
serious  question.  The  legislature  of  this  province  adopted 
many  years  ago  the  policy  of  preventing  secret  bills  of  sale 
by  requiring  registration,  and  it  embodied  in  this  legislation 
a  provision  that  "  every  hiring,  lease,  or  bargain,  for  the  sale 
of  personal  chattels,  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  possession, 
whereby  it  is  agreed,  (a)  that  the  property  in  the  personal 
chattels,  or  (b)  in  case  of  a  bargain  for  sale,  a  lien  thereon 
for  the  price  thereof,  or  any  portion  thereof,  shall  remain  in 
the  person  letting  to  hire,  the  lessor,  or  bargainor,  until  the 
payment  in  full  of  the  hire,  rental  or  price  agreed  upon,  by 
future  payments  or  otherwise,  shall  be  by  instrument  in  writ- 
ing, and  be  signed  by  the  parties  thereto,  or  their  duly  au- 
thorized agents  in  writing,"  etc.,  etc. 

The  next  clause  provides  that  this  instrument  shall  set 
forth  fully  the  terms  and  nature  of  the  contract,  etc. 

The  next  clause  requires  an  affidavit  from  one  of  the 
parties  or  the  agent  of  one  of  the  parties  of  the  truth  of  the 
facts  recited,  etc. 

And  the  next  clause  requires  that  such  instrument  shall 
be  filed  in  the  registry  of  deeds  for  the  registration  district 
in  which  the  personal  chattels  are  at  the  time  the  instrument 
is  executed,  otherwise  the  lien  shall  be  void  against  creditors 
or  purchasers. 

In  this  case  the  plaintiffs  set  up  a  lien  on  goods  sold  to 
Jardine,  under,  as  I  think,  the  precise  conditions  in  the  first 
clause:  "bargain  for  the  sale  of  person  chattels,  accom- 
panied by  an  immediate  delivery,  and  followed  by  an  actual 
and  continued  change  of  possession,  whereby  it  is  agreed  a 
lien  thereon  for  the  price  thereof  shall  remain,"  etc. 

Why  should  not  such  goods,  or  any  lien  upon  them,  as 
against  purchasers  or  creditors,  be  subject  to  the  other 
clauses  requiring  a  written  agreement,  an  affidavit,  and 
registration  ?    I  will  deal  with  all  the  points  which  have  been 
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urged  against  the  application  of  this  enactment  to  this  trans- 
action. First  it  is  said  there  was  no  "immediate  delivery  * 
From  my  point  of  view  there  was.  The  transaction  between 
the  parties  in  this  case  only  became  complete  when  the  regis- 
ters reached  Jardinefa  possession,  and  I  cannot  conceive  of 
any  interpretation  of  this  hiring  section  of  the  Bills  of  Sale 
Act,  which  would  make  it  not  apply  to  goods  shipped  to  a 
customer  at  some  distance.  If,  for  example,  an  agent  for 
pianos  sells  a  piano  to  a  man  in  North  Sydney  under  terms 
similar  to  those  set  up  in  this  case,  and  subsequently  the  piano 
is  shipped  to  such  purchaser  from  Halifax,  and  takes  a  week, 
or  even  a  fortnight,  to  reach  its  destination,  will  any  one  say 
that  a  registration  of  the  lien  is  not  necessary  because  there 
was  no  "  immediate  delivery  "  ?  In  my  judgment,  in  order  to 
maintain  a  lien  against  creditors  "  or  purchasers/7  in  the  case 
of  conditional  sales,  it  must  be  established  that  the  instru- 
ment was  executed  at  or  after  the  delivery  of  the  goods. 
The  object  of  the  Act  is  to  prevent  secret  agreements  from 
prevailing  against  either  creditors  or  bona  fide  purchas- 
ers, and  in  order  to  get  the  benefit  of  this  lien  it  is  neces- 
sary that  the  bargainor  should  comply  with  the  letter  and 
spirit  of  the  Act.  In  this  case  there  was  no  written  instru- 
ment executed  when  the  registers  were  delivered,  and  signed 
by  the  parties  or  their  agents  and  filed,  and  the  instrument 
which  has  been  quoted  above  does  not  comply  with  the  con- 
ditions of  the  statute  in  this  regard,  and  cannot  be  regarded 
as  a  lien  against  creditors  or  purchasers. 

Secondly,  it  is  urged  that  this  agreement  having  been  made 
at  Dayton,  Ohio,  any  liens  in  respect  of  it  must  be  governed 
by  the  law  prevailing  in  Ohio,  and  not  Nova  Scotia,  and  in 
support  of  this  somewhat  singular  doctrine  two  Nova  Scotia 
decisions  are  cited.  The  first,  Singer  Sewing  Machine  Co. 
v.  McLeod,  does  not  apply  here  because  it  was  a  case  in 
which  the  machine  had  been  leased  to  B.  in  Maine,  and  after- 
wards in  violation  of  the  terms  of  the  sale,  the  machine  was 
brought  to  Truro.  This  can  be  easily  distinguished  from 
the  case  of  a  purchase  made  in  Nova  Scotia,  accompanied  by 
a  subsequent  delivery  of  the  goods  in  Nova  Scotia,  in  com- 
pliance with  the  original  contract  of  sale. 

The  other  case  cited  is  McGregor  v.  Kerr,  29  N.  S.  R.  45. 
This  comes  nearer  to  the  present  conditions  and  must  be 
examined  carefully.  The  facts  in  that  case  represent  differ- 
ent conditions  from  this  case.    There  it  was  tolerably  clear 
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that  the  contract  was  made  abroad.  Here,  I  think  the  evi- 
dence justifies  us  in  deciding  that  the  contract  was  made  in 
North  Sydney,  and  money  paid  there  on  account  of  it  to 
plaintiffs'  agent.  But  apart  from  this  the  judgment  in 
McGregor  v.  Kerr  requires  a  little  consideration.  The  judg- 
ment of  the  Court  was  delivered  by  Mr.  Justice  Henry,  and 
the  chief  ground  he  gives  for  determining  that  the  lien  in 
the  conditional  sale  in  that  case  was  not  governed  by  our 
Bills  of  Sale  Act,  was  that  it  would  be  inconvenient,  if  not 
impossible,  to  cany  out  the  details  of  its  provisions  respecting 
signing,  affidavits,  etc.  No  such  difficulties  can  be  urged 
now,  since  the  law  permits  both  signing  and  affidavit  to  be 
made  by  agents,  and  only  requires  an  affidavit  from  one  party. 
Mr.  Justice  Meagher,  one  of  the  concurring  Judges,  in  his 
opinion  gives  as  a  ground  of  agreeing  that  the  assignee  for 
the  benefit  of  creditors  is  not  a  " purchaser "  or  "creditor/' 
within  the  meaning  of  the  Act.  This  was  in  1896.  In  1899, 
by  c.  28,  s.' 2,  the  legislature  defined  "  purchaser "  as  in- 
cluding "  official  assignee "  and  "  assignee  for  the  benefit  of 
creditors."  While  two  learned  Judges  agreed  with  Mr.  Jus- 
tice Henry's  conclusion,  two  other  learned  Judges  (Weather- 
be,  J.,  and  Graham,  E.J.)  dissented  entirely. 

I  think  the  legislature  has  full  power  to  determine  by 
legislation  the  conditions  upon  which -personal  or  real  pro- 
perty can  be  held.  This  is  assented  to  by  Henry,  J.,  in  the 
case  referred  to.  And  this  power  may  be  exercised  in  respect 
of  goods  contracted  for  in  other  countries.  Two  New  Jersey 
authorities  bear  with  singular  aptness  upon  this  point.  In 
Marvin  Safe  Co.  v.  Norton  (18"56),  48  N.  J.  E.  410,  the 
article  had  been  bought  by  Swartz  in  Pennsylvania,  where  the 
reservation  of  title  in  the  vendor  upon  such  conditional  sales 
is  valid  as  between  the  parties,  but  invalid  against  creditors 
or  purchasers  from  the  vendee.  It  was  brought  to  New  Jersey, 
where  there  was  then  no  such  law,  but  conditional  sales  were 
valid  against  creditors  and  purchasers  unless  the  vendor  had 
conferred  upon  the  vendee  indicia  of  title  beyond  possession. 
The  vendee  sold  the  article  in  New  Jersey  to  N.,  who  was 
a  bona  fide  purchaser  without  notice.  It  was  held  by  the  Su- 
preme Court  that  the  article  was  subject  to  New  Jersey  law, 
and  therefore  N.'s  title  was  Swartz's,  and  the  sale  invalid  as 
against  the  original  vendee. 

In  1889,  three  years  after,  New  Jersey  passed  an  Act 
requiring  registration  of  conditional  sales,  which  were  other- 
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wise  to  be  void  against  creditors  or  purchasers.  After  this 
Act,  Knowles  Loom  Works  v.  Vacher,  57  X.  J.  B.  490,  was 
decided.  There  a  contract  to  sell  ten  looms  was  made  by 
plaintiffs  to  a  vendee  in  New  York,  according  to  which  the 
looms  were  to  be  the  property  of  the  vendors  until  paid  for. 
The  looms  were  taken  to  New  Jersey,  and  before  they  weri 
paid  for  the  vendee  gave  a  chattel  mortgage  of  them  to  de- 
fendant, for  valuable  consideration.  It  was  contended  that 
the  contract  for  sale  must  be  governed  by  the  law  of  New 
York,  where  the  sale  was  made.  It  was  held  by  the  Court 
that  the  goods,  when  they  came  to  New  Jersey,  were  subject 
to  the  laws  of  New  Jersey,  and  that  the  original  contract  of 
sale  not  having  been  recorded,  the  title  of  the  subsequent 
mortgagee  was  good. 

Story  on  Conflict  of  Laws,  p.  390,  says:  "No  one  can 
seriously  doubt  that  it  is  competent  for  any  State  to  adopt 
such  a  rule  in  its  own  legislation,  since  it  has  perfect  juris- 
diction over  all  property,  personal  as  well  as  real,  within  its 
territorial  limits.  Nor  can  such  a  rule  made  for  the  benefit 
of  innocent  purchasers  and  grantees  be  deemed  justly  open 
to  the  reproach  of  being  founded  on  a  narrow  or  selfish 
policy." 

I  agree  to  this  principle,  and  I  think  the  legislature  of 
Nova  Scotia  intended  s.  8  of  c.  142,  B.  S.,  to  apply  to  all 
conditional  sales  of  goods  held  in  Nova  Scotia,  and  in  order 
for  the  plaintiffs  in  this  case  to  have  secured  an  effectual  lien 
against  "  creditors  "  and  "  purchasers "  it  was  necessary  that 
the  agreement  should  have  been  put  in  writing,  executed  and 
verified  by  affidavit,  as  required  by  s.  8,  and  registered  in  the 
county  of  Cape  Breton,  where  the  goods  were,  and  having 
failed  to  take  this  course  the  plaintiffs  cannot  set  up  a  lien 
against  either  Lovett  or  Moore,  who  were  bona  fide  purchasers 
without  notice.  I  think  the  onus  of  proving  notice,  if  any, 
in  this  case  was  on  the  plaintiffs,  and  none  having  been 
proved  they  must  both  be  regarded  as  bona  fide  purchasers 
without  notice. 

In  view  of  this  conclusion,  it  will  not  be  necessary  to 
devote  much  attention  to  the  point  raised  by  defendant  that 
the  arrangement  between  Van  Dyke,  Jardine  and  Grace,  in- 
volving* as  it  did  another  transaction  and  a  change  of  posses- 
sion of  the  article  in  question,  destroyed  the  lien  of  the  origi- 
nal sale,  and  made  a  fresh  disposition  of  the  property  with 
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no  lien  remaining.  It  is  true  that  Van  Dyke  may  be  re- 
garded in  the  same  light  as  plaintiffs  themselves,  as  his 
authority  to  act  in  this  matter  seems  to  have  been  ample.  The 
point  is  open  to  argument,  but  as  I  think  there  had  never 
been  an  effective  lien  against  creditors  and  purchasers,  it  is 
not  necessary  to  discuss  it  further. 

But  the  defendant  did  rely  upon  our  Factors  Act,  R.  S. 
c.  146,  and  as  if  these  provisions  apply,  it  would  establish 
defendant's  case  quite  irrespective  of  the  Bills  of  Sale  Act, 
it  is  necessary  to  apply  this  Act  to  the  facts  of  this  case. 

It  happens  that  the  section  of  the  Factors  Act  relied  on 
here  is  identical  with  the  English  Factors  Act,  and  we  have 
the  authority  of  English  decisions  upon  this  point.  In  the 
case  cited  below,  there  was  at  that  time  no  English  statute 
requiring  the  registration  of  conditional  sales  in  which  the 
property  was  to  be  retained  in  the  seller,  and  the  Factors  Act 
would  therefore  apply  to  this  case,  even  if  the  instrument 
creating  the  lien  was  one  that  did  not  require  registration. 

The  section  of  the  Factors  Act  relied  on  here,  s.  10,  c. 
146,  R.  S.,  reads  as  follows :  "  When  a  person  having  bought 
or  agreed  to  buy  obtains,  with  the  consent  of  the  seller,  pos- 
session of  the  goods  or  the  documents  of  title  to  the  goods, 
the  delivery  or  transfer  by  that  person,  or  by  a  mercantile 
agent  acting  for  him,  of  the  goods  or  documents  of  title, 
under  any  sale,  pledge,  or  other  disposition  thereof,  or  under 
any  agreement  for  sale,  pledge,  or  other  disposition  thereof,, 
to  any  person  receiving  the  same  in  good  faith  and  without, 
notice  of  any  lien  or  other  right  of  the  original  seller  in  re- 
spect of  the  goods,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  was  a  mercantile  agent  in 
possession  of  the  goods  or  documents  of  title  with  the  con- 
sent of  the  owner." 

There  is  an  English  case,  Lee  v.  Butler,  [1893]  2  Q.  B. 
318,  in  which  a  decision  was  given  under  a  clause  of  the- 
English  Factors  Act  identical  with  ours.  Lord  Esher,  M.R., 
says:  "Mrs.  Loyd  had  agreed  by  this  hire  and  purchase 
agreement  to  buy  the  goods,  and  they  were  put  into  her  pos- 
session with  the  consent  of  the  owner.  Mrs.  Loyd  sold  the 
goods  to  the  defendant  without  notice  that  they  were  not 
hers,  and  he,  acting  in  good  faith,  and  with  no  notice  of 
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the  plaintiff's  rights,  received  them.  Section  9  was  passed 
to  meet  this  very  kind  of  case." 

Helby  v.  Matthews,  [1895]  A.  C.  471,  is  distinguished 
from  Lee  v.  Butler,  but  in  no  way  overrules  or  even  questions 
the  principles  upon  which  the  decision  in  this  case  is  based. 

In  this  case  Jardine  being  in  possession  of  the  registers 
sold  them  to  Grace,  and  delivered  possession  of  them.  It 
cannot  make  the  matter  any  worse  that  the  plaintiffs  by  their 
mercantile  agent  assented  to  this,  but  gives  an  additional 
badge  of  lawful  change  of  possession.  Grace  having  the  pos- 
session lawfully  obtained  from  Jardine,  sells  one  to  Lovett 
and  another  to  *Moore,  neither  of  them  having  any  notice  of 
the  plaintiffs'  lien,  and  both  of  them  paying  a  fair  price  for 
the  same,  and  taking  them  into  possession.  How  can  it  be 
said  that  such  a  transaction  is  not  covered  by  the  Factors 
Act,  and  within  the  doctrine  laid  down  by  Lord  Esher  in 
Lee  v.  Butler? 

For  the  reasons  already  given,  and  on  both  grounds  raised 
by  the  defence,  I  think  the  judgment  of  the  learned  Judge 
below  should  be  reversed  and  the  plaintiffs'  action  dismissed 
with  costs. 

In  the  case  of  Moore  v.  National  Cash  Register  Co.,  where 
the  facts  are  the  same,  except  that  plaintiffs  having  taken 
the  instrument  out  of  Moore's  possession,  compelled  him  to 
take  proceedings  in  trover  to  recover  his  register,  the  judg- 
ment should  be  in  favour  of  the  plaintiff  for  the  return  of 
the  register  or  its  value,  and  say  $20  damages  for  its  unlawful 
taking  and  detention. 


NOVA  SCOTIA. 

Full  Court.  April  11th,  1906. 

REX  v.  McLEAK 

Criminal  Law — Forgery — Evidence  of  other  Forgeries — Com- 
merit  on  Failure  of  Prisoner  to  Testify — Temporary  Ab- 
sence of  Juror  —  New  Trial  —  Substantial  Wrong  or  Mis- 
carriage— Curative  Section. 

Appeal  from  the  refusal  of  Fraser,  J.,  to  reserve  a  case 
in  a  prosecution  for  forgery,  argued  before  Townshend,  J., 
Graham,  E.J.,  Russell,  and  Longley,  JJ. 
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The  Attorney-General  (A.  Drysdale,  K.C.),  for  the  Crown. 
J.  J.  Kitchie,  K.C.,  for  the  prisoner. 

Graham,  E. J. : — The  theory  of  the  Crown  is  that  at  dif- 
ferent times  during  the  months  of  August,  September,  and 
October,  1904,  the  firm  of  Armstrong  &  Sutherland  uttered 
a  large  number  of  forged  promissory  notes  bearing  fictitious 
signatures,  and  that  it  was  the  defendant  who  wrote  the 
fictitious  signatures  on  blank  forms,  which  the  members  of 
the  firm  filled  up  to  meet  their  requirements. 

The  indictment  was  framed  in  respect  to  two  of  such 
notes  only,  notes  purporting  to  be  made  by  E.  C.  Gillis  and 
Austen  Woodbury  respectively. 

There  were  about  thirty  different  fictitious  names,  but 
many  more  forgeries  than  thirty,  the  same  name  being  used 
in  some  cases. 

In  cases  of  forgery  s.  684  of  the  Code  requires,  in  addition 
to  the  testimony  of  one  witness,  corroborative  evidence  im- 
plicating the  accused  in  some  material  particular.  The  jury 
disagreed  at  the  previous  trial  when  the  case  was  tried  before 
me.  At  this  trial  Armstrong  (of  course  an  accomplice) 
proved  that  the  defendant  affixed  the  fictitious  names,  and 
the  manager  of  the  bank  stated  his  opinion  as  to  the  hand- 
writing of  all  of  the  names  when  compared  with  admitted  or 
proved  genuine  handwriting  of  the  prisoner,  that  the  hand- 
writing of  the  fictitious  makers  was  that  of  the  defendant. 

Of  course  the  issue  was  as  to  whether  the  fictitious  signa- 
tures were  made  by  the  defendant,  to  the  notes  set  out  in  the 
indictment.  The  admissibility  of  the  other  notes  was  contested 
also  on  that  ground.  There  was  an  objection  raised  to  the 
reception  in  evidence  of  notes  other  than  those  set  out  in  the 
indictment  proved  in  the  same  way,  inasmuch  as  they  involved 
distinct  crimes.  They  were  received,  indeed  for  some  pur- 
poses they  could  not  very  well  be  rejected.  But  those  pur- 
poses were  not  kept  in  mind  by  the  learned  Judge  when  he 
came  to  sum  up  to  the  jury.  He  did  not  tell  the  jury  what 
use,  and  the  only  use,  they  could  make  of  the  other  alleged 
forgeries,  and  he  did  not  caution  the  jury  that  these  other 
alleged  forgeries  should  not  be  allowed  to  influence  their 
minds  in  coming  to  a  conclusion  whether  or  not  the  affixing 
of  the  fictitious  names  to  the  notes  set  out  in  the  indictment 
was  perpetrated  by  the  defendant  or  not. 
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And  the  evidence  to  connect  the  defendant  with  some  of 
the  alleged  forgeries  other  than  those  mentioned  in  the  in- 
dictment may  have  been  much  more  convincing,  as  in  the 
case  of  a  peculiar  misspelling  of  one  of  the  fictitious  names, 
which  also  occurred  in  genuine  handwriting  of  the  defendant 

This  is  all  the  learned  Judge  said  on  the  subject  in  the 
summing  up: 

"  Now  what  evidence  is  there  that  this  man,  the  prisoner 
at  the  bar,  committed  this  crime,  outside  of  this  one  witness 
(the  accomplice).  There  is  this  evidence,  if  you  believe  it 
His  own  name  is  here;  there  is  evidence  that  there  were  a 
large  number  of  names  signed  by  him.  There  is  evidence 
by  comparing  these  names,  but  that  will  be  altogether  for 
you.  You  can  see  that  this  man  is  the  man  who  signed  those 
particular  notes."  Later  he  said :  "  You  will  take  all  these 
notes  and  observe  them  carefully  and  you  will  come  to  such 
conclusion  as  you  think  under  the  instructions  I  have  given 
you  the  evidence  will  sustain/' 

The  question  is  whether  the  learned  Judge  should  not 
have  told  the  jury  that  the  extra  notes  could  only  be  regarded 
for  the  purpose  of  shewing  that  the  notes  in  the  indictment 
were  intended  by  the  prisoner  "to  be  acted  on  as  genuine," 
and  to  disregard  them  for  all  other  purposes,  warning  them 
against  convicting  on  the  ground  that  they  might  believe  that 
the  prisoner  had  forged  some  of  the  extra  notes.  This  makes 
it  necessary  to  inquire  under  what  circumstances  upon  the 
trial  for  an  offence,  evidence  involving  other  offences  than  the 
one  charged  can  be  given;  or  rather  upon  such  a  trial  what 
facts,  notwithstanding  they  constitute  a  distinct  offence,  may 
be  given  in  evidence ;  and  of  course  the  answer  must  be  when 
the  facts  are  relevant  to  any  issue  which  arises  under  the 
indictment. 

The  cases  shew  that  evidence  of  facts  involving  offences 
similar  to  that  charged  has  been  received  in  order  to  shew 
knowledge,  or  in  order  to  shew  intent  on  the  part  of  a  de- 
fendant, knowledge  or  intent  respectively  being  a  matter  in 
issue  in  the  cause  being  tried,  as  in  cases  of  uttering,  receiv- 
ing stolen  property,  homicide,  and  so  on. 

The  Crown  may  wish  to  anticipate  or  to  rebut  a  defence 
set  up  by  the  prisoner  that  he  was  not  aware  that  the  thing 
was  to  be  put  to  a  particular  use,  or  that  the  act  charged  was 
due  to  accident  or  mistake.     The  importance  of  the  commis- 
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sion  by  the  prisoner  of  recent  acts  with  similar  features  is 
apparent.  By  s.  716  of  the  Code,  limitations  are  imposed  in 
respect  to  such  evidence  in  the  case  of  receiving.  In  some 
instances,  the  fact  of  the  commission  of  the  act  itself  is  not 
disputed,  or  at  least  the  evidence  indicated  does  not  tend  to 
prove  it,  and  a  jury  would  be  directed  about  that.  In  some 
cases  both  the  fact  and  the  intent  are  disputed. 

In  Stephen's  Digest  of  the  Law  of  Evidence,  at  pp.  16, 
20,  and  22,  in  articles  11,  12,  and  13,  this  subject  is  dealt 
with :  see  also  Phipson  on  Evidence,  p.  135 ;  Archbold's  Crim- 
inal Evidence,  p.  283.  There  is  another  instance  in  which 
evidence  of  other  offences  will  be  received,  that  is,  when  they 
and  the  offence  charged  are  so  connected  together  as.  to  form 
one  entire  transaction.  The  cases  of  Hex  v.  Ellis,  6  B.  &  C. 
145,  and  Beg.  v.  Beardon,  4  F.  &  F.  76,  afford  instances. 

An  American  author  has  added  another  class.  He  says: 
''Where  the  very  doing  of  the  act  charged  is  in  issue  and  is 
to  be  evidenced,  one  of  the  evidential  facts  admissible  is  the 
person's  plan  or  design  to  do  the  act.  Now  this  plan  or 
design  itself  may  be  evidenced  by  his  conduct,  and  such  con- 
duct may  consist  of  other  similar  acts  so  connected  as  to  in- 
dicate a  common  purpose  including  in  its  scope  the  act 
charged.  There  is  a  decided  difference  between  this  use  and 
the  preceding  one,  for  there  the  object  was  merely  to  give  a 
complexion  to  an  act  conceded  or  proved,  i.e.,  to  negative 
innocent  intent,  while  here  the  object  is  to  evidence  a  prior 
genuine  plan,  scheme,  or  design,  which  in  its  turn  is  to  evi- 
dence the  doing  of  the  act  so  planned.  Thus  the  evidence 
for  the  present  purpose  needs  to  be  much  stronger:  it  must 
be  not  merely  one  or  more  similar  acts  such  as  would  suffice 
to  negative  inadvertence  or  accident;  but  the  other  acts  must 
be  so  connected  by  significant  features  that  a  general  plan 
or  scheme  is  seen  to  have  been  behind  them  as  a  natural  ex- 
planation :"  Greenleaf  on  Evidence,  c.  14.  For  this  passage 
there  is  cited  Blake  v.  Assurance  Co.,  4  C.  P.  D.  94,  at  p.  106, 
per  Lindley,  J.,  and  Commonwealth  v.  Bobinson,  146  Mass. 
571. 

The  same  principle  is  dealt  with  in  1  Wigmore  on  Evi- 
dence, s.  364,  and  in  a  number  of  sections  following  the  author 
applies  it  to  different  offences.  The  idea  is  latent  in  recent 
English  decisions:  Beg.  v.  Bhodes,  [1899]  1  Q.  B.  77;  Beg. 
v.  Olds,  [1900]  2  Q.  B.  758;  Bex  v.  Wyatt,  [1904]  1  K.  B. 
188. 
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The  principal  matter  in  issue  here  was  whether  or  not  the 
defendant  wrote  the  fictitious  signatures  to  the  two  blank 
notes  referred  to  in  the  indictment,  which  were  afterwards 
filled  up  and  used.  There  was  another  matter,  namely, 
whether  he  had  written  the  fictitious  signatures  on  those  two 
blanks  with  the  intention  that  they  should  in  any  way  be 
used  or  acted  upon  as  genuine.  While  the  evidence  as  to  the 
other  notes  could  not,  as  I  have  intimated,  been  rejected  for 
the  purpose  of  proving  that  intention,  it  practically,  in  the 
end,  became  a  less  important  issue,  as  the  defendant  did  not 
actively  raise  that  defence.  Then  it  became  absolutely  neces- 
sary to  instruct  the  jury  about  the  use  to  make  of  the  evi- 
dence as  to  the  extra  notes,  and  to  warn  them  that  although 
it  shewed  him  to  be  a  bad  man  if  he  forged  any  of  them,  and 
as  likely  as  not  to  commit  another  forgery,  they  should  not 
allow  that  consideration  to  influence  them  in  determining 
whether  or  not  he  forged  the  two  notes  mentioned  in  the  in- 
dictment.- 

The  next  consideration  is  whether  under  the  English  cases 
all  of  these  fictitious  signatures  obtained  from  the  defendant 
at  different  times  during  the  months  of  August,  September, 
and  October,  1904,  could  be  called  one  transaction.  The  ad- 
mission of  evidence  of  facts,  although  they  constitute  distinct 
criminal  offences  with  which  the  defendant  was  not  charged, 
was  in  the  English  cases  justified  on  the  ground  that  an  in- 
telligible account  of  the  commission  of  the  offence  charged 
could  not  be  given  without  the  narration  of  these  other  of- 
fences. It  is  possible,  also,  that  this  course  was  justified  on 
some  such  ground  as  res  gestae,  or  under  the  principle 
enunciated  in  the  American  text  books,  although  the  prin- 
ciple itself  was  not  mentioned.  The  English  Judges  content 
themselves  with  saying  it  is  all  one  transaction. 

I  think  that  these  distinct  forgeries,  blank  notes  with 
fictitious  signatures  obtained  at  different  dates  from  this 
defendant  by  Armstrong  and  Sutherland,  do  not  constitute 
one  transaction.  An  entirely  intelligible  account  of  the  affix- 
ing of  the  fictitious  signatures  and  of  the  obtaining  of  them 
could  be  given  without  referring  to  the  other  notes.  Coming 
to  the  principle  enunciated  by  the  two  American  text  writers, 
it  cannot  be  disputed  that  to  connect  a  defendant  with  the 
commission  of  a  crime  preliminary  acts,  such  as  his  threats  to 
commit  it,  his  preparations  by  procuring  implements  to  com- 
mit it,  and  so  on,  are  admissible  in  evidence.    But  are  the 
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forgeries  in  August  preparatory  to  the  forgeries  in  October? 
And  by  the  way,  there  are  notes  admitted  here  forged  sub- 
sequently to  the  notes  mentioned  in  the  indictment.  The 
issue  being,  did  the  defendant  make  the  fictitious  signatures 
to  the  Woodbury  and  Gillis  notes,  how  does  the  same  proof, 
namely,  that  of  the  expert  and  of  the  accomplice,  that  the  sig- 
natures to  the  other  notes  are  made  by  him,  legitimately  assist 
the  proof  that  it  was  he  who  made  the  signatures  to  the  two 
notes  in  question?  And  if  there  is  more  cogent  proof  in 
respect  to  any  of  the  other  notes,  as  for  instance  the  peculi- 
arity in  the  misspelling  of  a  name  that  would  have  to  be 
explained  to  the  jury.  I  think  the  following  extracts  from 
the  case  of  Beg.  v.  McLean,  [1894]  A.  C.  67,  although  the 
evidence  was  allowed  there,  are  instructive  (reading  extract). 

If  the  crime  charged  was  a  conspiracy  to  defraud  the 
Bank  of  Montreal,  or  obtaining  money  by  false  pretences  or 
some  such  offence,  then  these  notes  might  be  regarded  as  all 
one  transaction.  But  the  charge  is  not  of  having  committed 
a  crime  of  that  character,  but  a  forgery  of  two  promissory 
notes.  It  was  sought  to  justify  the  use  of  the  extra  notes  to 
establish  a  comparison  with  the  two  notes  in  issue. 

By  the  Code,  s.  698,  it  is  provided  that  comparison  of 
disputed  writing  with  any  writing  proved  to  the  satisfac- 
tion of  the  Court  to  be  genuine  shall  be  permitted  to  be  made 
by  witnesses,  and  such  writings  and  the  evidence  of  witnesses 
respecting  the  same  may  be  submitted  to  the  Court  and*  jury 
as  evidence  of  the  genuineness  or  otherwise  of  the  writings 
in  dispute.  I  have  read  over  the  evidence  and  cannot  find 
any  ruling  that  the  Court  was  satisfied  that  the  handwriting 
of  the  fictitious  signatures  to  the  extra  notes  was  that  of  the 
defendant.  It  cannot  be  taken  that  the  Judge  did  so  rule.  It 
would  be  dangerous  for  a  Judge  to  rule  that  thirty  or  forty 
alleged  forgeries  were  the  defendant's  forgeries,  and  tell  the 
jury  to  compare  that  handwriting  with  the  handwriting  of 
the  fictitious  signatures  to  the  two  notes  in  issue,  in  order  to 
come  to  a  conclusion  whether  or  not  those  two  were  his  for- 
geries. 

According  to  Taylor  on  Evidence  the  genuineness  of  the 
specimens  with  which  comparison  is  to  be  made,  is  to  be 
proved  to  the  satisfaction  of  the  Court  not  the  jury.  But  if 
it  is  to  be  submitted  to  the  jury  afterwards,  it  must  be  sub- 
mitted with  directions  to  enable  them  to  come  to  a  conclusion : 
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first,  that  the  specimens  were  the  defendant's  genuine  hand- 
writing; and  second,  that  the  question  is  to  be  determined 
by  comparison. 

The  curative  section  (746)  of  the  Code  is  relied  on  as  to 
this  and  other  irregularities,  and  I  may  as  well  deal  with  it 
here.  It  says:  "Provided  that  no  conviction  shall  be  set 
aside  nor  any  new  trial  directed,  although  it  appears  that 
6ome  evidence  was  improperly  admitted  or  rejected,  or  that 
something  not  according  to  law  was  done  at  the  trial,  or  some 
misdirection  given,  unless  in  the  opinion  of  the  court  of 
appeal  some  substantial  wrong  or  miscarriage  was  thereby 
occasioned  on  the  trial"  I  have  underscored  those  last  ten 
words  because  everything  depends  on  their  meaning.  It  is 
suggested  that  the  test  should  be  this:  assuming  that  no 
illegality  had  occurred,  if  the  Court  can  say  that  there  could 
have  been  no  reasonable  doubt  in  the  minds  of  the  jury  as  to 
the  guilt  of  the  prisoner,  there  is  no  wrong  or  miscarriage. 

Strip  the  case  of  all  the  extra  notes  and  their  weight  (for 
really  the  issue  of  intention  had  dwindled  to  nothing),  and 
there  are  just  two  notes  purporting  to  be  made  by  Gillis  and 
Woodbury  respectively. 

Archibald,  the  accomplice,  proves  that  he  got  them  from 
the  defendant.  An  English  Judge  generally  tells  the  jury 
that  unless  testimony  of  an  accomplice  is  corroborated  they 
had  better  disregard  it  and  acquit. 

Here  the  statute,  for  this  crime  expressly,  requires  in 
addition  to  one  witness,  the  corroborative  evidence  implicat- 
ing the  accused  in  some  material  particular.  There  is  the 
manager  of  the  bank  which  was  imposed  on  by  these  notes, 
not  an  independent  expert — he  does  not  claim  to  be  an  ex- 
pert in  handwriting  (a  most  honourable  man,  and  with  long 
experience  in  banking  and  looking  at  signatures,  I  hasten  to 
add) :  he  has  seen  the  genuine  handwriting  made  in  Court 
by  the  prisoner  on  Sutherland's  trial — no  doubt  disguised — all 
but  a  very  few  genuine  signatures,  and  some  handwriting  of 
the  defendant  in  a  varied  hand;  and  he  merely  states  after 
comparison,  his  belief  in  the  most  guarded  way  in  respect  to 
those  two  notes;  because  of  course  whoever  wrote  those  ficti- 
tious names  carefully  guarded  against  using  his  natural 
hand,  and  they  have  no  characteristics  peculiar  to  the  de- 
fendant's handwriting.  He  was  mistaken  (no  blame  to  him) 
when  counsel  for  the  defendant  reversed  the  usual  catch  and 
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asked  him  as  to  the  specimens  of  handwriting  of  two  persons 
which  he  thought  was  that  of  one  disguised.  Then  who  will 
eay  that  the  county  has  not  a  number  of  Gillises  and  Wood- 
burys,  and  the  question  might  be  raised,  are  the  notes  for- 
geries at  all,  or  is  it  only  a  case  of  men  reluctant  to  pay  their 
obligations?  And  Sutherland  is  an  accomplice,  defending 
himself  on  the  ground  that  he  took  them  as  genuine,  and  may 
have  fabricated  the  notes;  whether  to  convict  or  acquit  on 
such  a  case  one  can  imagine  a  jury  thinking  it  pretty  evenly 
balanced. 

But  with  forty  notes  bearing  thirty  different  names  as 
makers,  and  small  settlements  as  the  places  of  making,  with 
no  customers  forthcoming  to  own  to  any  name,  some  of  them 
bearing  signatures  with  characteristics  of  the  defendant's 
handwriting  of  which  the  bank  manager  spoke  positively,  and 
one  or  more  of  them  having  the  maker's  signature  misspelt,  a 
misspelling  which  was  disclosed  in  the  defendant's  genuine 
handwriting,  a  more  striking  error  than  that  by  which 
Pigott  was  caught  in  the  forged  Parnell  letter, — throw  that 
into  the  scale  against  the  defendant,  and  of  course  it  is  all 
very  well  for  the  Court  to  say  that  the  man  is  of  course 
guilty;  the  jury  could  have  no  reasonable  doubt  about  it, 
even  if  the  illegal  testimony  had  not  been  made  use  of.  Be- 
sides, how  could  he  go  into  the  box  with  all  those  dangers 
to  meet?  It  may  turn  out  by  some  addition  to  the  law  of 
evidence  that  this  evidence  by  its  crushing  cogency  alone  is 
really  legal  evidence,  but  I  venture  to  think  it  will  never  turn 
out  that  it  would  not  so  seriously  influence  the  jury  that  if  it  is 
illegal  its  admission  would  not  constitute  a  substantial  wrong 
or  miscarriage.  The  defendant  has  really  been  tried  for  the 
forgery  of  some  of  the  notes,  which  have  handwriting  most 
strongly  resembling  his  own,  not  merely  the  forgery  of  the  two 
in  respect  to  which  he  has  been  indicted.  It  was  competent  for 
the  Crown  to  indict  him  in  respect  to  all  of  the  notes  and 
make  this  evidence  legitimate,  and  now  he  is  liable  to  be 
charged  again  in  respect  to  any  of  the  extra  notes. 

This  is  the  inference  which  the  jury  would  draw.  The 
defendant  is  a  bad  man  if  he  forged  some  of  the  notes,  the 
misspelt  note  for  instance,  or  the  notes  which  the  manager 
was  positive  about,  and  it  is  more  likely  than  not  that  he 
forged  the  Woodbury  and  the  Gillis  notes  also. 

In  Makin  v.  Attorney-General  of  New  South  Wales, 
[1894]  A.  C.  57,  the  following  provision  in  a  New  South 
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Wales  statute  was  up  for  consideration :  "  Provided  that  no 
conviction  or  judgment  thereon  shall  be  reversed,  arrested,  or 
avoided,  on  any  case  so  stated,  unless  for  some  substantial 
wrong  or  other  miscarriage  of  justice."  I  have  not  access  to 
the  statute  indicating  what  questions  might  be  reserved  in  a 
case  stated,  but  certainly  a  ruling  on  the  admissibility  of  evi- 
dence was  one  (reading  extract). 

That  is  a  decision  on  the  expression  of  what  would  con- 
stitute "  a  substantial  wrong  or  other  miscarriage  of  justice," 
and  in  respect  to  the  misreception  of  evidence.  I  think  it 
will  be  seen  that  the  New  South  Wales  provision  containing 
those  words  was  not  inapplicable  to  cases  of  misreception  of 
evidence  and  distinguishable  on  that  ground;  and  therefore 
I  do  not  quite  understand  the  force  of  the  distinction  pointed 
out  by  the  Judges  in  Reg.  v.  Woods,  2  Can.  Crim.  Cas.  159, 
although  the  words  of  the  statute  are  different. 

There  is  another  ground  of  complaint,  namely,  that  the 
learned  trial  Judge  commented  on  the  failure  of  the  defen- 
dant to  testify  under  56  V.  c.  31,  s.  4  (d).  I  repeat  the 
words  (reading  them). 

This  is  what  the  learned  Judge  said :  "  Where  is  Suther- 
land? (that  is  one  of  the  persons  who  was  also  indicted  for 
making  use  of  these  fictitious  notes).  It  is  no  use  to  say 
that  Sutherland  is  sick.  Gentlemen,  I  tell  you  that  his  own 
doctor  said  he  was  fit  to  stand  his  trial"  (there  was  no  evi- 
dence of  that  kind  in  this  case,  there  may  have  been  in 
Sutherland's  case,  on  an  application  for  a  postponement) 
"  so  he  could  be  here  as  a  witness.  Now  you  are  not  to  con- 
sider the  prisoner  at  all  in  this  matter;  he  has  a  right  to  do 
as  he  did,  that  is,  sit  there  and  say  nothing.  But  I  will  say 
that  the  prisoner  in  the  interests  of  truth  and  justice  should 
have  produced  Sutherland." 

By  this  statute  the  Judge  and  counsel  are  alike  prohi- 
bited from  commenting  on  the  failure  of  the  prisoner  to 
testify.  Are  we  to  hold  that  prosecuting  counsel  can  in 
every  case  use  such  language  as  that  ?  Raise  a  clamour  over 
the  want  of  proof  of  a  particular  fact,  or  the  failure  to  pro- 
duce a  witness  who  could  testify  to  something,  which,  in 
either  case,  the  prisoner  could  obviously  supply  if  he  had 
only  gone  into  the  witness  box,  and  then  say  that  the  pris- 
oner had  a  right  to  do  as  he  did,  to  sit  there  and  say  nothing? 
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By  using  this  process  of  argument — I  need  not  say  any- 
thing about  the  tone  in  which  an  utterance  is  made — coun- 
sel could  make  more  conspicuous  the  failure  to  testify  than 
by  a  direct  comment  on  the  fact.  My  recollection  of  the 
reference  to  the  failure  to  testify  in  Beg.  v.  Corby,  30  N.  S. 
R.  330,  is  that  it  was  very  trifling,  for  in  my  opinion  I  sug- 
gested that  it  was  not  a  comment. 

There  are  minor  matters  of  illegality — misdirection  in 
telling  the  jury,  referring  to  the  forgeries  and  the  signatures 
to  the  extra  notes :  "  You  can  see  that  this  man  is  the  man 
who  signed  these  particular  notes,"  and  using  information  ob- 
tained outside  of  the  record  that  Sutherland's  doctor  said 
he  was  fit  to  stand  his  trial,  and  therefore  that  sickness 
could  not  be  urged  as  an  excuse  for  not  producing  him  as  a 
witness  on  this  trial,  etc.  Then  it  appears  on  affidavit  that 
one  of  the  jurors  was  absent  from  the  Court  during  the  ex- 
amination of  one  of  the  Crown's  witnesses,  who  proved  a 
paper  on  which  this  prisoner  wrote  a  number  of  names  upon 
Sutherland's  first  trial. 

The  evidence  was  not  afterwards  read  over  to  the  jurors 
as  far  as  the  record  shews. 

It  was  most  important  I  think  that  the  juror  should  have 
been  there  when  this  evidence  was  put  in. 

It  is  suggested  that  because  it  was  against  the  prisoner, 
the  prisoner  rather  gained  by  that  juror  being  absent.  That 
might  be  shewn  by  a  reductio  ad  absurdum  not  to  be  a  cor- 
rect argument.  Suppose  he  was  absent  all  the  time,  for  there 
was  no  evidence  for  the  defendant.  But  suppose  that  the 
defendant  had  been  asked  to  imitate  the  forged  signatures 
as  well  as  to  produce  them  in  his  own  handwriting,  as  was 
the  case,  or  suppose  the  handwriting  on  that  paper  was  all 
disguised  so  as  not  to  disclose  the  characteristics  of  the  de- 
fendant's real  handwriting,  and  that  juror  was  acting  on  the 
belief  that  the  manager  had  undisguised  signatures  to  make 
his  comparisons  from.  I  must  confess  I  have  been  always 
acting  on  the  assumption  that  the  jurors  must  hear  all  the 
evidence;  that  if  one  left  the  box  during  the  trial,  he  must 
do  so  in  the  company  of  an  officer,  and  that  the  trial  must 
stop  during  his  absence. 

I  am  afraid  there  is  no  case  on  the  subject.  The  form 
of  oath  to  a  juror  seems  to  require  that  he  should  hear  the 
evidence.     He  is  charged  to  hearken  to  the  evidence.     If 
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jurors  quietly  leave  the  box  for  a  time,  it  would  be  suspected 
that  they  had  made  an  appointment  with  one  of  the  parties 
to  talk  over  the  case  from  his  standpoint. 

I  have  found  a  note  in  the  Am.  &  Eng.  Encyc.  of  a  western 
case,  holding  that  when  a  juror  had  gone  out  and  the  Judge 
reprimanded  him  when  he  discovered  the  fact  and  had  the 
evidence  read  over  to  him,  a  new  trial  was  not  granted.  But 
that  precaution  was  not  taken  here.  We  are  only  considering 
an  appeal  from  the  Judge's  refusal  to  reserve  a  question  for 
this  Court,  and  the  only  result  would  be,  if  it  was  reserved, 
that  this  Court  would  consider  these  questions  which  I  have 
very  imperfectly  dealt  with,  and  grant  or  refuse  a  new  trial. 
It  does  not  mean  an  acquittal.  And  much  as  new  trials  are 
to  be  deprecated,  it  is  of  importance  that  even  criminals 
should  be  tried  according  to  the  rules  of  law.  I  have  cited 
the  Lord  Chancellor's  judgment  upon  the  use  to  be  made  of 
the  curative  section.  I  have  no  doubt  that  a  more  liberal 
application  of  that  section  would  for  a  time  be  popular. 
What  are  called  technicalities  are  always  unpopular.  But  I 
think  in  the  administration  of  justice,  particularly  under  our 
system,  that  it  is  necessary  as  far  as  possible  to  follow  pre- 
cedent, particularly  a  decision  of  the  Court  of  Appeal. 

In  my  opinion  a  case  should  be  stated  for  the  opinion  of 
the  Court  on  the  points  indicated. 

Townshend,  J. : — I  agree  with  the  judgment  just  read. 

Russell,  J. : — The  defendant  was  tried  at  Sydney  on  a 
charge  of  forging  a  promissory  note,  dated  at  Sydney,  Octo- 
ber 4th,  1904,  for  $156.40,  in  favour  of  Armstrong  &  Suther- 
land, by  writing  a  fictitious  signature,  to  wit,  the  name  of 
Austin  Woodbury,  and  was  also  charged  in  the  same  indict- 
ment with  having  forged  a  promissory  note,  dated  October 
26th,  1904,  for  $61.60,  in  favour  of  the  same  payees,  bj> 
writing  the  fictitious  signature  of  E.  C.  Gillis  thereto.  The 
prisoner  was  found  guilty,  and  the  learned  Judge  was  asked 
to  reserve  a  case  on  three  grounds :  first,  that  while  the  evi- 
dence of  a  witness  was  being  taken  one  of  the  jurors  was 
absent  from  the  court  room;  secondly,  that  the  Judge  com- 
mented on  the  failure  of  the  defendant  to  testify ;  and  thirdly, 
that  the  Judge  failed  to  direct  the  jury  as  to  the  restricted 
purposes  for  which  certain  notes  and  bills  put  in  by  the 
prosecution,  of  the  forgery  of  which  by  the  prisoner  there 
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was  some  evidence,  could  be  used  to  the  exclusion  of  other 
purposes  for  which  there  was  danger  that  the  jury  might  use 
them.  The  Judge  refused  to  reserve  a  case,  and  the  defen- 
dant appeals  and  asks  for  a  new  trial  on  the  grounds  on  which 
the  application  was  made  to  the  Judge. 

Section  746  (f )  of  the  Criminal  Code  enacts  that  no  new 
trial  shall  be  directed,  although  it  appears  that  wme  evidence 
was  improperly  admitted  or  rejected,  or  that  something  not 
according  to  law  was  done  at  the  trial  or  some  misdirection 
given,  unless  in  the  opinion  of  the  court  of  appeal  some  sub- 
stantial wrong  or  miscarriage  was  thereby  occasioned  on  the 
trial.  It  goes  without  saying  that  the  improper  admission 
of  evidence,  or  departure  from  the  requirements  of  the  law, 
or  misdirection  of  the  Judge,  as  the  .case  may  be,  cannot  in 
itself  constitute  the  substantial  wrong  or  miscarriage 
which  the  statute  says  must  in  the  opinion  of  the  Court  have 
been  occasioned  in  order  to  the  directing  of  the  new  trial. 
But  although  this  seems  to  me  to  go  without  saying,  it  hap- 
pens that  it  has  been  expressly  decided  by  the  Supreme  Court 
of  British  Columbia  in  Keg.  v.  Woods,  2  Can.  Crim.  Cas.  159, 
in  which  the  corresponding  statute  of  New  South  Wales, 
under  wHLch  Makin  V.  Attoroey-Genieral  of  New  "South 
Wales,  [1894]  A.  C.  57,  was  decided  in  an  opposite  sense  by 
the  Privy  Council,  was  distinguished.  The  statute  obviously 
seems  to  put  the  labouring  oar  upon  the  party  seeking  the 
new  trial  by  requiring  him  to  convince  the  Court  of  Appeal 
that  a  miscarriage  has  in  fact  been  occasioned,  but  as  statutes 
of  this  character  are  frequently,  and  I  suppose  properly,  in- 
terpreted as  meaning  the  opposite  of  what  they  seem  to  say, — 
as  these  very  words  have  been  interpreted  in  the  cases  under 
the  judicature  rule  upon  the  same  subject — I  will  assume  that 
the  Crown  must  convince  the  Court  of  Appeal  that  there  has 
been  no  substantial  wrong  or  miscarriage  occasioned.  Now 
it  seems  to  me  that  the  test  by  which  such  a  question  must 
be  determined  is  to  assume  that  the  comment  objected  to  had 
not  been  made,  that  the  violation  of  law  had  not  been  com- 
mitted, that  the  inadmissible  evidence,  if  any,  had  not  been 
presented,  and  that  the  proper  directions  had  been  given, 
and  if,  assuming  all  these  conditions  to  be  satisfied,  the  Court 
can  say  that  there  could  have  been  no  reasonable  doubt  in  the 
mind  of  the  jury  as  to  the  guilt  of  the  prisoner,  his  convic- 
tion is  not  a  wrong  or  a  miscarriage. 
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It  is  sworn  that  one  of  the  jurymen  was  absent  while  the 
evidence  of  a  witness  was  given.  This  witness  gave  evidence 
of  having  seen  the  defendant  write  in  Court  at  a  previous 
trial  a  list  of  names  on  a  sheet  of  paper.  This  was  done  at 
the  instance  of  the  presiding  Judge,  and  doubtless  the  ex- 
hibit furnished  important  evidence  in  aid  of  the  prosecutors* 
case.  That  the  juror  failed  to  hear  this  evidence  given 
might  tend  to  prevent  him  from  having  as  strong  an  impres- 
sion as  he  would  otherwise  have  had  of  the  prisoner's  guilt 
I  am  at  a  loss  to  conceive  of  any  manner  in  which  it  could 
prejudice  the  prisoner's  defence.  The  fact  I  have  no  doubt 
is  that  his  absence  counted  for  also  entirely  nothing  one 
way  or  other.  It  was  exactly  the  same  in  effect  as  if  he  had 
fallen  asleep  for  five  minutes,  or  had  an  absent-minded  fit 
The  addresses  of  counsel  and  the  charge  of  the  learned  Judge 
would  present  the  whole  effect  of  this  piece  of  evidence  to 
his  mind  as  clearly  as  if  he  had  heard  the  witness  detailing 
the  story  in  Court.  The  statement  is  comprised  in  twenty 
words,  and  must  have  been  given  in  not  much  more  than  as 
many  seconds,  and  it  related  to  a  matter  that  was  familiar 
ground  to  everyone  concerned  in  the  trial. 

The  second  ground  on  which  the  appeal  is  asserted  is  that 
the  learned  Judge,  in  his  charge  to  the  jury,  commented  on 
the  fact  that  the  prisoner  had  failed  to  testify.  What  the 
Judge  said  as  to  this  circumstance  was  in  these  words  (read- 
ing them). 

1  think  that  this  reference  to  the  prisoner's  failure  to 
testify  does  not  come  up  to  either  of  the  two  cases  in  this 
Court  in  which  the  comment  was  held  to  invalidate  the  ver- 
dict. In  Bex  v.  Hill,  36  N.  S.  B.  253,  the  comment  was 
distinctly  unfavourable  to  the  prisoner,  and  was  to  the  effect 
that  the  reason  why  his  wife  had  not  been  produced  as  a  wit- 
ness was,  not  that  it  was  expensive  to  procure  her  presence,  as 
had  been  contended  on  behalf  of  the  prisoner,  but  that  her 
evidence  would  contradict  that  given  by  the  prisoner.  This 
was  held  a  comment  on  the  failure  of  the  wife  to  testify  such 
as  the  statute  had  forbidden.  The  only  excuse  was  that  it 
was  made  in  reply  to  a  statement  of  the  subject  by  the  pris- 
oner's counsel,  and  this  was  held  not  to  obviate  the  objection. 
In  Beg.  v.  Corby,  30  N".  S.  E.  330,  the  prosecuting  counsel 
"  made  the  failure  of  the  wife  to  testify  the  subject  of  com- 
ment unfavourable  to  the  prisoner,  in  addressing  the  jury;" 
and  the  point  of  law  raised  in  the  case  mentions  the  fact 
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that  the  comment  was  unfavourable.  In  the  Ontario  case, 
Keg.  v.  Coleman,  30  Ont.  R.  93,  the  comment  was  of  the  same 
character,  and  was  made  by  the  Judge,  who  after  his  atten- 
tion was  called  to  the  law,  recalled  the  jury  and  withdrew 
the  comment,  but  it  was  held  that  the  mischief  had  been  done 
and  could  not  from  its  very  nature  be  undone.  The  com- 
ment in  this  Ontario  case  was  also  unfavourable  to  the 
prisoner,  and  was"  in  pretty  strong  terms."  The  prohibition 
of  the  statute,  I  am  aware,  is  not  in  terms  confined  to  com- 
ments unfavourable  to  the\  prisoner.  It  extends  literally  to 
all  comments.  But  I  think  that  where  the  reference  is  made 
by  the  Judge,  ancl  is  made  for  the  apparent  purpose  of  jus- 
tifying the  conduct  of  the  prisoner  in  not  giving  testimony, 
and  there  is  no  reason  to  suppose,  and  nothing  in  the  nature 
of  the  reference  to  indicate,  that  it  is  made  with  the  sinister 
fntention  of  creating  an  impression  upon  the  jury  unfavour- 
able to  the  prisoner,  while  pretending  to  be  in  his  interest, 
the  reference,  if  it  can  be  properly  called  a  comment,  as  in 
this  instance  it  possibly  could  be,  comes  within  the  provi- 
sions of  8.  746  of  the  Code  already  referred  to.  I  have  some 
doubt  whether  the  reference  could  properly  be  called  a  com- 
ment, and  more  doubt  whether  the  statute  was  ever  intended 
to  prevent  a  Judge  from  explaining  to  the  jury  in  the  pris- 
oner's own  interest,  the  provisions  of  the  law  relating  to  the 
matter.  I  can  well  conceive  that  as  it  becomes  more  generally 
known  to  jurors  that  a  prisoner  is  competent  to  testify  on  his 
own  behalf,  there  may  be  likely  to  exist  a  latent  prejudice 
against  one  who  does  not  avail  himself  of  the  privilege  which 
it  would  be  to  the  interest  of  an  innocent  defendant,  if  the 
Judge  were  enabled  to  remove  by  discreet  observations  upon 
the  policy  of  the  law  in  that  regard.  The  reference  made 
by  the  learned  Judge  was  of  this  general  character.  Whether 
it  was  permissible  under  the  statute  I  will  not  undertake  to 
say.  That  it  did  the  prisoner  no  substantial  wrong,  and  no 
wrong  whatever,  I  am  entirely  convinced. 

It  is  not,  as  I  understand,  contended  that  any  evidence 
was  improperly  admitted.  The  miscarriage  claimed  is  that 
certain  notes  were  proved  to  have  been  forged  by  the  prisoner, 
other  than  those  mentioned  in  the  indictment,  and  that  the 
learned  Judge  did  not  caution  the  jury  that  they  must  not 
find  the  prisoner  guilty  of  forging  the  notes  mentioned  in  the 
indictment  merely  because  he  had  been  proved  guilty  of 
forging  the  others.     He  should  have  told  the  jury  that  the 
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other  notes  were  to  be  used  solely  for  the  purpose  of  com- 
parison of  handwriting,  and  for  the  purpose  of  shewing  that 
the  prisoner  must  have  known  that  the  notes  referred  to  in 
the  indictment  were  meant  to  be  used  as  genuine  documents, 
and  that  he  had  not  concocted  them  for  amusement  merely, 
and  by  way  of  shewing  his  skill,  as  there  was  evidence  that 
he  had  done  in  respect  of  another  signature  that  he  had  made 
and  shewn  to  one  of  the  witnesses.  I  have  no  doubt  that  this 
would  have  been  a  useful  instruction,  and  one  that  the  learned 
Judge  should  have  given  to  the  jury  if  he  supposed  there 
was  danger  of  any  juryman  misconceiving  the  purpose  for 
which  the  evidence  was  adduced.  He  had  told  the  jury  what 
the  purpose  was  in  introducing  the  notes  other  than  those 
charged  in  the  indictment  when  he  proposed  the  question  to 
them  as  to  what  evidence  there  was  for  a  conviction  outside 
of  the  evidence  of  the  accomplice.  Referring  to  the  large 
number  of  names  signed  by  the  defendant,  he  says :  "  There 
is  evidence  by  comparing  these  names,  but  that  will  be  alto- 
gether for  you;  you  can  see  that  this  man  is  the  man  who 
signed  those  particular  notes,"  meaning,  I  would  assume,  the 
notes  to  which  the  indictment  refers.  I  cannot  find  that  the 
notes  outside  of  the  indictment  are  presented  to  the  con- 
sideration of  the  jury  in  any  other  light  than  this,  and  if  the 
Judge  did  not  emphasize  as  much  as  he  might  have  done  the 
limited  nature  of  the  use  to  be  made  of  this  class  of  evidence, 
I  cannot  think  that  the  jury  would  be  likely  to  be  misled. 
They  would  surely  know  that  they  must  not  find  the  defen- 
dant guilty  of  forging  the  signatures  of  Austin  Woodbury 
and  E.  C.  Gillis  because  he  had  been  proved  guilty  of  having 
on  other  occasions  forged  the  signatures  of  other  persons,  or 
appended  fictitious  signatures  to  other  documents  than  those 
referred  to. 

The  evidence,  which  I  have  carefully  read,  is  so  full  and 
clear  that  I  do  not  see  how,  under  any  conceivable  instruc- 
tions, a  jury  could  have  entertained  a  reasonable  doubt  of  the 
guilt  of  the  prisoner,  and  if  that  be  so  I  do  not  understand 
how  it  is  even  arguable,  that  any  substantial  wrong  or  mis- 
carriage has  been  occasioned.  It  seems  to  me  to  be  de- 
monstrable on  the  contrary  that  no  wrong  or  miscarriage  can 
have  been  occasioned,  and  under  these  conditions  that 
statute  commands  this  Court  not  to  award  a  new  trial.  I  am 
the  more  inclined  to  a  somewhat  liberal  reading  of  this  pro- 
vision of  the  statute  from  a  recent  perusal  of  the  opening 
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chapters  of  Mr.  Wigmore's  monumental  treatise  on  the  law 
of  evidence,  in  which  he  shews  how  persistently  the  courts  of 
law  have  nullified  the  efforts  of  the  legislature  to  put  an  end 
to  the  reign  of  mere  formalism  and  legal  technicality.  Among 
the  suggestions  of  this  learned  writer,  looking  to  a  more 
rational  jurisprudence,  he  says :  "  Secondly,  the  maudlin 
sentimentality  of  Judges  in  criminal  cases  must  cease.  Rev- 
erence for  the  constitution  is  one  thing,  and  a  respect  for 
substantial  fairness  of  procedure  is  commendable;  but  the 
exaltation  of  technicalities  of  every  sort,  merely  because  they 
are  raised  on  behalf  of  an  accused  person,  is  a  different  and 
reprehensible  thing.  There  seems  to  be  a  constant  neglect  of 
the  pitiful  cause  of  the  injured  victim,  and  the  solid  claims 
of  law  and  order.  All  the  sentiment  is  thrown  to  weight  the 
scales  for  the  criminal — that  is  not  for  the  mere  accused  who 
may  be  innocent,  but  for  the  man  who,  upon  the  record, 
plainly  appears  to  be  the  villain  that  the  jury  have  pro- 
nounced him  to  be.  We  have  long  since  passed  the  period 
(as  a  modern  judge  has  pointed  out),  when  it  is  possible  to 
punish  an  innocent  man;  we  are  now  struggling  with  the 
problem  whether  it  is  any  longer  possible  to  punish  the 
guilty.  .  .  .  'I  do  not  understand/  protested  a  great 
judicial  interpreter  of  the  organic  law,  '  that  the  constitution 
is  an  instrument  to  play  fast  and  loose  with  in  criminal  cases 
any  more  thain  in  any  other;  or  that  it  is  the  business  of 
courts  to  be  astute  in  the  discovery  of  technical  difficulties 
in  the  punishment  of  parties  for  their  criminal  conduct/  Yet 
they  seem  to  make  it  their  business.  A  false  sentiment  mis- 
applies their  energies.  This  they  must  unlearn."  The  writer 
of  these  striking  sentences  has  pointed  out  the  serious  mis- 
chief wrought  in  the  United  States  by  the  law  of  new  trials. 
I  have  no  doubt  it  was  for  the  express  purpose  of  preventing 
the  growth  of  that  system  here  that  the  provision  in  our 
Criminal  Code,  to  which  I  have  given  such  emphasis,  was 
introduced,  and  I  think  it  is  the  proper  function  of  the 
Court  not  to  fritter  the  law  away  with  subtle  and  refined 
interpretations,  and  thus  make  the  commandment  of  none 
effect  by  our  tradition,  but  that  on  the  contrary  we  should 
give  it  the  full  scope  and  operation  that  the  legislature  must 
have  intended  it  to  have. 

Longley,  J. :— I  agree  with  my  brother  Russell.    I  think 
s.  746  of  the  Criminal  Code  is  broad  enough  to  cover  all 
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the  objections  raised  in  behalf  of  the  convicted  prisoner  in 
this  case.  It  seems  to  me  it  was  intended  to  meet  technical 
objections  of  the  character  now  urged,  and  secure  the  proper 
and  efficient  administration  of  the  criminal  law. 

The  only  ground  for  a  reserved  case  that  seemed  to  me  as 
having  any  basis  was  the  short  absence  of  one  of  the  jurors 
without  permission,  and  without  the  knowledge  of  the  Court, 
or  any  of  tne  parties  concerned  in  the  case.  But  it  is  clear 
that  the  absence  was  very  brief,  and  the  only  evidence  given 
during  the  absence  was  unfavourable  to  the  prisoner,  and 
could  not  possibly  be  regarded  as  helping  his  case  in  any  way. 
It  does  not  seem  to  me,  therefore,  under  the  provisions  of  6. 
746,  the  court  is  bound  to  grant  a  new  trial  if  satisfied,  as  I 
am,  that  the  momentary  absence  of  the  juror  at  the  time  some 
evidence  was  given  for  the  Crown  could  not  possibly  have 
prejudiced  the  prisoner's  case,  or  deprived  him  of  any  advan- 
tage in  his  defence. 

Xor  can  I  say  that  any  remarks  made  by  the  learned 
Judge  on  the  subject  of  the  prisoner's  failure  to  testify  were 
either  at  variance  with  the  aims  of  the  Evidence  Act  or  in 
any  way  prejudicial  to  the  prisoner.  It  simply  amounted  to 
an  instruction  on  the  part  of  the  learned  Judge  that  the  pris- 
oner under  the  law  had  a  right  to  remain  silent.  I  cannot 
think  that  it  is  a  breach  of  the  rule  for  a  Judge  to  instruct  a 
jury  as  to  the  law.  I  am  aware  that  in  both  Canada  and  the 
United  States  decisions  have  gone  very  far  in  the  direction 
of  shutting  out  anything  which  bore  the  semblance  6f  com- 
ment on  the  part  of  Judge  or  counsel  in  respect  of  the  non- 
testifying  of  a  prisoner  on  his  trial.  But  it  seems  to  me  there 
should  be  some  limit  to  this  doctrine,  and  I  think  the  limit 
should  be  where  the  reference  could  not  be  construed  as  un- 
favourable  to  the  prisoner,  nor  its  effect  as  occasioning  any 
substantial  wrong  or  miscarriage  on  the  trial.  What  the 
learned  Judge  said  on  this  trial  could  only  be  regarded,  I 
think,  as  favourable  to  the  prisoner,  since  it  instructed  them 
that  the  prisoner  had  a  clear  right  under  the  law  to  remain 
silent. 

On  the  matter  of  misdirection,  I  agree  entirely  with  all 
the  observations  of  my  brother  Russell.  I  cannot  help  think- 
ing that  the  setting  aside  of  verdicts  supported  by  the  evi- 
dence and  justified  by  the  law  on  mere  verbal  inaccuracies  of 
speech,  not  involving  any  real  misstatements  of  the  law,  in 
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both  civil  and  criminal  cases,  constitutes  a  blot  on  the  ad- 
ministration of  justice  in  courts.  Where  a  Judge  has  in- 
structed a  jury  wrongly  in  respect  of  a  principle  of  law  in- 
volved in  a  cause,  and  the  verdict  has  been  affected  by  such 
misdirection,  a  new  trial  is  necessary  and  proper.  But  the 
omission  to  give  explicit  directions  on  every  point,  or  the 
use  of  a  form  of  words  which  some  other  Judge  after  careful 
study  regards  as  capable  of  a  more  exact  expression,  does  not 
seem  to  me  to  justify  the  disturbing  of  a  verdict  in  all  re- 
spects sound  and  supported  by  the  evidence.  In  this  case  mis- 
direction is  scarcely  alleged.  All  that  is  claimed  is  that  the 
Judge  did  not  tell  the  jury  that  certain  papers  put  in  evidence 
by  way  of  comparison  were  not  to  be  regarded  as  the  subject 
of  criminal  action  under  the  indictment.  Any  intelligent 
juror  would  have  no  difficulty  in  appreciating  this  fact  with- 
out special  instructions,  and  I  do  not  think  that  any  state- 
ments or  omissions  on  the  part  of  the  learned  Judge  occa- 
sioned any  substantial  wrong  or  miscarriage  on  the  trial. 
On  the  contrary,  I  am  of  opinion  that  they  did  not,  and  there- 
fore I  cannot  on  any  of  the  grounds  urged  agree  to  ordering 
a  case  to  be  reserved. 


NOVA  SCOTIA. 

Russell,  J.  August  22nd,  1906. 

LLOY  v.  BILLMAN. 

Master  and  Servant — Contract  to  Pay  "  While  at  Wwk " — 
Illness  of  Servant — Notice  of  Dismissal — Subsequent  Re- 
traction— Quantum  of  Damages. 

Action  claiming  damages  for  wrongful  dismissal,  tried 
before  Russell,  J.,  at  Halifax. 

W.  B.  A.  Ritchie,  K.C.,  and  T.  Notting,  for  plaintiff. 

H.  Hellish,  K.C.,  and  T.  Tobin,  for  defendants. 

Russell,  J. : — The  plaintiff  was  hired  as  a  salesman  by 
the  defendants  at  $16  a  week  for  a  year,  beginning  July  1st, 
the  agreement  containing  the  clause,  "  this  of  course  is  during 
good  behaviour  and  while  at  work."    Plaintiff  took  sick  and 
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was  absent  for  this  reason  some  weeks,  and  defendants  were 
notified  of  his  illness  a  few  days  after  he  took  sick  by  his 
son,  and  a  fortnight  afterwards  by  his  wife.  Upon  his  re- 
covering the  plaintiff  notified  defendants  that  he  would  re- 
turn to  work,  but  before  he  could  do  so  he  received  a  notice 
from  them  to  the  effect  that  owing  to  absence  from  duty,  and 
the  fact  that  their  business  was  suffering  from  inattention, 
they  had  to  fill  his  position  by  employing  another  traveller. 
I  think  plaintiff  was  warranted  in  construing  this  as  a  notice 
of  dismissal.  He  so  accepted  it,  and  claimed  damages  for 
wrongful  dismissal.  On  November  27th,  after  some  inter- 
mediate correspondence,  the  plaintiffs  explained,  through 
their  attorney,  that  they  had  not  intended  their  letter  as  a 
notice  of  dismissal,  and  that  they  were  and  always  had  been 
ready  and  willing  to  carry  out  their  contract.  I  think  this 
was  an  offer  to  take  him  back,  and  that  plaintiff  cannot  claim 
for  loss  of  wages  after  this  date  without  having  made  a 
tender  of  his  services.  I  assume  that  he  was  paid  for  the 
time  he  was  at  work,  and  read  the  contract  as  meaning  that 
he  was  not  to  be  paid  while  he  was  sick.  He  is  entitled  to 
wages  from  October  4th  to  November  27th,  say  eight  weeks, 
at  $16  a  week,  for  which  amount  with  costs  there  will  be 
judgment. 


NEW  BRUNSWICK. 

Full  Court.  January  31st,  1906. 

BEX  v.  McEWEN. 

Criminal  Law — Conviction — Quashing — Justice  of  the  Peace 
— Relationship  of  Justice  to  Accused. 

In  this  and  three  similar  cases,  orders  nisi  were  granted 
to  quash  the  convictions  made  by  justices  of  the  peace  against 
McEwen  for  offences  against  the  Canada  Temperance  Act 
The  affidavit  of  the  defendant  on  the  application  for  the 
orders  nisi  stated  that  the  mother  of  one  of  the  convicting 
justices  was  an  aunt  of  the  defendant's  mother;  and  it  was 
on  the  ground  of  relationship  that  the  orders  nisi  were 
granted. 

F.  A.  McCully  now  shewed  cause. 

No  one  appeared  to  support  the  orders. 
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The  judgment  of  the  Court  [Tuck,  C.J.,  Hanington, 
Landry,  Barker,  and  McLeod,  JJ.]  was  delivered  by 
Hanington,  J. : — If  this  relationship  existed  it  would  bring 
the  justice  within  the  ninth  degree  of  consanguinity,  which  as 
the  authorities  state,  would  disqualify  the  justice  if  he  was 
aware  of  the  fact,  but  this  rule  is  subject  to  that  limitation. 
The  test  of  the  disqualification  is,  is  the  relationship  and 
knowledge  of  the  justice  such  as  would  reasonably  create  bias 
in  the  mind  of  the  justice?  This  Court  held  in  Ex  parte 
Wallace,  27  ST.  B.  R.  174,  that  a  justice  was  disqualified  from 
hearing  a  case  against  his  daughter-in-law  after  the  death  of 
her  husband,  the  death  of  the  husband  not  having  affected 
the  relationship  between  the  justice  and  his  son's  widow,  and 
also  in  Ex  parte  Jones,  27  5f.  B.  R.  552,  the  conviction  was 
quashed  where  the  grandfather  of  the  justice  was  a  brother 
of  the  defendant's  great  grandfather,  following  the  common 
law  principle  that  judicial  officers  should  not  act  if  related 
within  the  ninth  degree  of  consanguinity.  The  reason  usu- 
ally given  for  this  rule  is  that  such  relationship  may  reason- 
ably create  a  bias  in  favour  of  the  party  with  whom  the  re- 
lationship exists.  Perhaps  that  is  too  limited  a  reason,  and 
this  Court  has  well  decided  in  Wetmore  v.  Levy,  10  N.  B.  R. 
180,  that  a  relationship  existing  between  the  sheriff  who  em- 
pannelled  the  jury  and  the  defendant  is  as  effective  an  objec- 
tion to  the  jury,  at  the  instance  of  the  defendant,  as  it  would 
be  if  made  by  the  party  not  related.  The  same  principle  ap- 
plies to  any  person  who  is  a  necessary  constituent  of  the 
Court. 

No  counsel  appeared  before  us  to  support  the  rules.  On 
the  part  of  the  prosecution  it  is  shewn  by  affidavit  that  no 
objection  was  made  at  the  trial  that  any  such,  or  in  fact  any 
relationship  existed,  and  further  that  the  justice  was,  and 
yet  is,  entirely  unaware  of  any  relationship  with  the  defen- 
dant, and  the  defendant's  affidavit  does  not  state  that  he  or 
the  justice  knew  at  the  time  of  the  trial  that  any  relationship 
existed.  Under  these  circumstances  we  think  the  justice 
could  not  possibly  have  been  in  any  way  biased,  nor  could 
the  relationship,  even  if  it  existed,  have  had  any  effect  what- 
ever upon  the  adjudication.  The  offence  was  clearly  proved, 
and,  under  the  facts  as  they  are  before  us,  no  bias  or  infer- 
ence of  bias  could  exist.     The  convictions  will  stand. 
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HEW  BBUHSWICK. 

Full  Court.  January  31st,  1906. 

BEX  v.  ROGERS. 

Intoxicating  Liquors — New  Brunswick  License  Act — Sale  hy 
Employee — Master's  Liability — Livery  Stable  Keeper. 

The  defendant  was  convicted  in  November,  1905,  under 
the  Liquor  License  Act  (Con.  Stat.  1903,  c.  22),  for  selling 
liquor  without  a  license,  on  September  20th,  1905. 

An  order  nisi  was  granted  to  quash  the  conviction  on  the 
grounds:  (1)  that  the  livery  stable,  where  the  sale  took 
place,  was  not  such  a  place  as  is  contemplated  by  s.  99  of  the 
Act;  and  (2)  that  there  was  no  evidence  of  any  sale  with 
the  authority  or  by  the  direction  of  the  defendant. 

The  only  evidence  of  the  sale  was  given  by  one  Peno,  who 
was  acting  as  a  detective.  His  evidence  in  effect  was  that  he 
knew  the  defendant  Rogers,  who  occupied  and  ran  a  livery 
stable  in  Perth  Centre,  Victoria  county;  that  he,  Peno,  had 
gone  to  this  stable  on  the  20th  September  last;  that  he 
bought  a  pint  of  whiskey  and  paid  fifty  cents  for  it;  that  he 
did  not  see  the  defendant  nor  inquire  for  him ;  that  the  only 
person  he  saw  there  was  one  Smith,  an  hostler  for  the  de- 
fendant; that  he  told  Smith  he  wanted  to  get  a  pint  of 
whiskey;  that  he  gave  Smith  a  dollar;  and  that  Smith  went 
out  of  the  stable  and  came  back  in  four  or  five  minutes  and 
gave  him  the  whiskey  and  fifty  cents  change. 

T.  J.  Carter  now  shewed  cause. 

T.  Lawson  supported  the  order. 

The  Court  [Tuck,  C.J.,  Hanington,  Landry,  Barker, 
and  McLeod,  JJ.]  decided  that  it  was  not  necessary  under 
the  section  that  there  should  be  any  proof  that  the  sale  was 
with  the  authority  or  by  the  direction  of  the  defendant,  or 
that  he  was  in  any  way  connected  with  it,  if  he  was  the  oc- 
cupant of  the  place  where  the  sale  took  place,  and  the  sale 
was  by  an  employee ;  that  a  livery  stable  was  a  place  coming 
within  8.  99  of  the  Act;  and  that  there  was  evidence  to 
justify  the  conviction. 
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HEW  BRUNSWICK. 

Full  Court.  February  10th,  1906. 

REX  v.  LIZOTTE. 

Criminal  Law — Justice  of  the  Peace — Information — Belief  of 
Informant — Duty  of  Justice  to  Examine  Informant. 

Complaint  was  laid  under  the  Summary  Convictions  Act 
before  a  justice  of  the  peace,  against  the  defendant  on  an 
information  of  one  Grundy,  stating  in  effect  that  he  had  just 
cause  to  suspect  and  believe,  and  did  suspect  and  believe,  that 
Lizotte  had  wilfully  left  open  a  certain  gate  in  the  Temi- 
scouata  Railway  line  fence,  etc.  The  justice,  without  ex- 
amining the  complainant  or  his  witnesses  as  to  the  facts  upon 
which  the  belief  was  founded,  issued  a  warrant,  and  the 
defendant  was  brought  to  trial.  Objection  was  made  at  the 
trial  that  there  was  no  proper  information;  but  the  objec- 
tion was  overruled  and  the  defendant  was  convicted.  Ap- 
peal was  taken  from  this  conviction  to  Carleton,  Co.J.,  and 
he  held  that  there  was  no  proper  information  upon  which  a 
warrant  could  issue,  and  made  an  order  quashing  the  con- 
viction. This  order  was  on  an  application  on  behalf  of 
Grundy,  brought  up  before  this  Court  by  certiorari  on  rule 
nisi. 

F.  LaForest  shewed  cause  against  the  rule. 

A.  Lawson   supported  the  rule. 

The  judgment  of  the  Court  [Tuck,  C.J.,  Hanington, 
Landry,  Barker,  and  McLeod,  JJ.]  was  delivered  by 
Barker,  J.:  —  The  information  stated  in  general  terms 
that  the  informant  had  reason  to  believe,  and  did  suspect  and 
believe,  that  the  party  charged  had  committed  an  offence, 
without  stating  the  grounds  of  his  information,  and  appar- 
ently without  making  them  known  to  the  magistrate.  On  the 
application  to  Judge  Carleton,  and  after  hearing  the  objection 
to  the  validity  of  the  arrest  argued,  he  delivered  a  somewhat 
lengthy  and  exhaustive  judgment  on  the  point,  and,  without 
going  into  the  merits  of  the  case  or  taking  evidence  or  hear- 
ing the  case  further  than  to  discuss  that  one  point,  he  held 
that  there  had  been  no  proper  information  upon  which  a 
warrant  could  lawfully  issue  and  the  conviction  was  quashed 
on  that  ground. 
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At  Michaelmas  term  application  was  made  for  certiorari 
to  bring  up  the  judgment  of  Judge  Carleton  to  review  it  and 
the  proceedings  had  before  him.  Applicant's  counsel  relied 
principally  upon  Ex  parte  Boyce,  24  N.  B.  B.  247,  and  the 
counsel  on  the  other  side  sought  in  consequence  of  some  sup- 
posed changes  of  some  sections  in  the  Criminal  Code  to  dis- 
tinguish that  case  from  the  present. 

We  think  that  Judge  Carleton's  judgment  was  quite  right, 
and  not  only  on  the  authority  of  Ex  parte  Boyce,  but  also  on 
the  authority  of  Bex  v.  Mills,  37  N.  B.  B.  122,  not  cited  on 
the  argument,  decided  in  this  Court  in  1905,  where  it  was  held 
by  this  Court  as  follows :  "A  sworn  information  stating  that 
the  complainant  has  just  cause  to  suspect,  and  does  suspect 
and  believe  that  the  party  charged  had  committed  an  offence 
against  the  Canada  Temperance  Act  and  triable  under  ss. 
558,  559,  and  843,  of  the  Criminal  Code,  1892,  will  not 
authorize  a  justice  to  issue  a  warrant  to  arrest  in  the  first 
instance.  It  is  the  duty  of  the  justice,  before  issuing  the 
warrant,  to  examine  upon  oath  the  complainant  or  his  wit- 
nesses as  to  the  facts  upon  which  such  suspicion  and  belief 
are  founded,  and  to  exercise  his  own  judgment  thereon/' 
Admittedly  that  was  not  done  in  this  case,  and  the  arrest 
under  the  warrant  under  those  circumstances  was  illegal,  and. 
therefore,  the  party  charged  was  never  properly  before  the 
convicting  magistrate.     The  rule  must  be  discharged. 


HEW  BRUNSWICK. 

Full  Court.  February  10th,  1906. 

SOUCI  v.  OTJILLETTE. 

Ejectment  —  Agreement  to  Purchase — Vendor  Evading  Pur- 
chaser  so  as  to  Avoid  Tender  of  Purchase  Money — Equit- 
able Plea — Amendment 

An  action  of  ejectment  tried  before  Hanington,  J.,  with- 
out a  jury.  The  defendant  pleaded  that  he  was  entitled  to 
possession  on  equitable  grounds.  The  Judge  found  that  the 
plea  was  proved;  and,  under  s.  134,  c.  Ill,  Con.  Stat.  1903, 
ordered  a  verdict  to  be  entered  for  defendant.     The  facts  are 
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set  out  in  the  judgment  of  the  Court.  The  plaintiff  moved 
to  set  aside  the  verdict  for  the  defendant  and  to  enter  a 
verdict  for  the  plaintiff  pursuant  to  leave  reserved;  or  for  a 
new  trial. 

F.  LaForest,  for  plaintiff. 
A.  Lawson,  for  defendant. 

The  judgment  of  the  Court  [Tuck,  C.J.,  Hanington, 
Barker,  and  McLeod,  JJ.]  was  delivered  by  Hanington, 
J.: — This  was  an  action  of  ejectment  tried  before  me  at 
Madawaska  upon  this  state  of  facts: 

Souci  for  $30  sold  to  Ouillette  a  piece  of  land  to  build 
a  house  upon,  about  three-quarters  of  an  acre,  the  money 
payable  in  $10  payments  in  one,  two  and  three  years,  for 
which  notes  were  given. 

Ouillette  went  immediately  upon  the  land  and  built  a 
house  and  barn  and  lived  thereon  with  his  family,  and  paid 
some  money  on  purchase  account.  Ouillette  afterwards  tem- 
porarily moved  off  the  land,  leaving  some  of  his  family  in  the 
house,  but  returned  and  was  in  possession  when  the  action 
of  ejectment  was  brought.  On  the  29th  or  30th  of  April  Souci 
demanded  possession,  and  there  was  then  due  a  balance  of 
$4  on  the  first  $10,  which  the  defendant  proved  Souci  had 
agreed  should  stand  upon  interest. 

Souci  demanded  possession  on  Saturday,  and  on  Monday 
Ouillette  went  to  tender  him  the  money,  but  Souci  avoided 
him.  In  my  judgment,  and  I  found,  and  still  believe  that 
Souci  ordered  him  off  his  premises  and  told  him  not  to 
bother  him,  when  he  knew  he  was  going  to  make  the  tender. 
Ouillette  then  went  to  the  plaintiff's  house  about  dusk,  and 
was  told  the  man  was  in  bed.  He  evidently  went  to  bed,  or 
would  not  be  seen,  to  prevent  the  defendant  paying  him  or 
tendering  him  the  amount  due.  That  day  the  writ  was 
issued  and  the  defendant  was  served  with  it  a  few  hours  after 
he  made  the  tender. 

The  defendant  under  the  new  practice  pleaded  as  an  equit- 
able plea  that  lje  was  in  possession  of  the  premises  under  an 
agreement  of  purchase,  and  he  had  paid  the  money,  or  was 
ready  to  pay  when  due,  and  that  he  had  in  equity  the  right 
to  stay  there.  On  the  trial  I  asked  the  defendant's  counsel 
if  he  was  ready  then  to  pay  whatever  balance  there  might 
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be  of  the  $30  immediately,  and  he  said  he  was  at  any  time 
as  the  Court  would  direct. 

I  tried  this  case  in  the  same  way  a  Judge  in  equity  would, 
where  an  action  of  ejectment  had  been  brought  by  a  vendor 
haying  the  legal  title,  and  the  existing  facts  rendered  it 
necessary  for  the  defendant,  the  vendee,  to  file  a  bill  to  re- 
strain the  ejectment.  The  defendant  was  in  possession  under 
an  agreement  of  purchase,  and  had  a  right  in  equity  to  be 
there  until  there  was  a  forfeiture,  but  in  strict  law  he  had 
no  right  to  be  there  after  the  possession  was  demanded 
against  him,  there  being  no  time  fixed  as  to  the  termination 
of  the  possession;  he  was  a  mere  tenant  at  will. 

The  facts,  as  above  stated,  were  proved  and  an  application 
was  made  to  amend  the  notice  of  defence  from  that  the  de- 
fendant paid  the  money  to  that  he  "  paid  or  tendered "  the 
money,  and  I  allowed  the  word  "tendered"  to  be  inserted 
before  the  case  closed. 

The  plaintiff  denied  what  the  defendant  alleged  as  to  pay- 
ments, but  his  wife's  statement  was  a  contradiction  of  her 
husband's  and  substantially  consistent  with  the  statements 
of  the  defendant,  and  shewed  her  husband  was  not  telling 
the  truth.  I  did  not  credit,  nor  do  I  yet  believe  he  was  cor- 
rect, but  believed  the  defendant.  That  being  so,  there  being 
no  jury,  I  found  a  verdict  for  the  defendant,  and  the  ques- 
tion comes  whether  I  was  right  in  the  finding. 

It  was  objected  strongly  by  the  plaintiff's  counsel,  Mr. 
LaForest,  that  I  had  no  right  to  amend,  because  it  was  an 
injustice  to  the  plaintiff  to  allow  at  that  stage  of  the  case 
what  amounted  to  a  plea  of  a  tender.  He  made  an  affidavit 
himself  that  he  thought  in  justice  there  should  not  be  an 
amendment.  His  client  did  not  make  any  affidavit,  and  it 
seemed  to  me  the  question  of  tender  was  known  to  the  plain- 
tiff and  his  wife,  who  with  all  the  persons  who  were  present 
when  it  was  alleged  to  have  been  made  were  present  in  Court, 
and  there  could  not  possibly  any  injustice  arise  by  adding 
the  word  "  tendered."  All  the  parties  having  knowledge  were 
there,  and  they  were  the  only  persons  who  knew  and  could 
testify  whether  the  tender  was  made  at  the  time  it  was  said 
to  have  been  made.  The  result  was  that  I  found  a  verdict 
for  the  defendant.  Strictly,  I  could  not  have  found  a  ver- 
dict for  him  under  the  old  system  of  pleading,  because  the 
plaintiff  had  the  legal  title,  but  now  the  statute  provides  that 


SOUCI  v.  OVILLETTE.  359 

an  equitable  defence  may  be  made.  Having  found  that  the 
defendant  was  in  possession  under  an  agreement  of  purchase 
and  the  conditions  were  fulfilled,  or  the  defendant  was  ready 
to  fulfil  the  same,  then  the  defence  was  made  out  and  was 
a  good  one. 

I  had  in  mind  a  case  I  myself  had  before  the  equity  court 
some  years  ago.  Ejectment  was  brought  by  those  who  had 
the  legal  title.  I  filed  a  bill  and  obtained  an  injunction  and 
stay  in  the  ejectment  suit  on  the  undertaking  that  the  action 
in  ejectment  should  be  confessed,  but  no  judgment  to  be 
signed  or  execution  issued  on  the  confession  until  the  de- 
fendant's right  in  equity  to  the  land  should  be  determined 
by  the  equity  court.  If  the  equity  suit  failed,  then  the  eject- 
ment might  be  put  in  force.  A  bill  for  relief  was  filed,  and 
I  succeeded  in  the  suit  in  equity ;  the  ejectment  was  not  acted 
upon  and  the  equitable  relief  was  had. 

The  same  principles  I  thought  applied  in  this  case;  the 
defendant  having  shewn  he  was  in  possession  under  an  agree- 
ment of  purchase  and  had  fulfilled  the  terms  of  the  agree- 
ment, so  far  as  they  were  necessary  to  be  fulfilled,  having 
tendered  the  amount  due  and  being  ready  to  do  all  that  was 
further  requisite  under  the  agreement,  it  would  seem  to  be  a 
great  injustice  that  the  plaintiff  should  be  allowed  to  take 
the  defendant's  house  and  barn  and  all  his  property  and  turn 
him  and  his  family  out  of  doors  when  the  money  due  at  the 
time  was  tendered,  and,  therefore,  regarding  the  principles 
of  the  administration  of  justice  and  equity,  I  found  the  de- 
fendant was  entirely  justified  and  had  a  right  to  be  there, 
and  the  plaintiff  should  not  succeed  in  his  ejectment,  and 
found  against  him. 

As  to  the  plaintiff's  costs  of  the  suit  in  ejectment,  any 
doubt  would  only  involve  the  question  of  the  costs  of  the 
writ,  and  that  was  served  after  the  tender  was  made.  In 
fact  the  writ  was  issued  and  served  the  same  day  that  the 
tender  was  made,  and,  while  it  was  said  the  party  lived  a 
great  many  miles  distant  from  his  attorney,  I  do  not  think 
that  alters  the  view  I  take,  that  having  failed  in  the  action 
the  plaintiff  should  not  succeed  as  to  costs.  Under  the  facts 
he  should  not  have  gone  on  with  the  suit. 

In  the  case  to  which  I  have  referred,  in  Albert  county,  the 
plaintiff  in  that  suit  being  the  defendant  in  the  equity  suit, 
did  not  get  any  costs  in  the  action  of  ejectment,  although 
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the  document  was  served  before  we  made  the  demand  for  and 
tendered  him  the  deed  of  the  land  for  execution;  he  was  not 
entitled  to  costs  in  that  cause,  because  he  had  strictly  no 
right  to  the  land  in  equity.  It  might  be  a  question  of  a  few 
dollars  costs,  but,  on  principle,  we  do  not  think  he  was  en- 
titled to  even  costs  of  his  writ  under  the  circumstances. 
Therefore,  we  think,  that  the  new  trial  in  this  case  should 
be  refused. 


HEW  BRUNSWICK. 

Full  Court.  February  10th,  1906. 

LARSEN  v.  PATTERSON. 

i 

Attachment — Non-payment  of  Costs — Disclosure — Service  of 
Notice  of  Application — Intituling  Papers  —  Signature  of 
Notice  by  Applicant  not  Necessary — Equity  of  Redemption. 

Motion  to  make  absolute  a  rule  nisi  to  quash  an  order  made 
by  the  clerk  of  the  peace  of  Victoria  county,  discharging  the 
plaintiff  from  arrest  and  imprisonment  under  a  writ  of  at- 
tachment for  contempt  in  not  paying  the  costs  of  an  appeal, 
argued  before  Tuck,  C.J.,  Hanington,  Landry,  Barker, 
and  McLeod,  JJ.,  on  January  31st,  1906. 

Thomas  Lawson,  shewed  cause. 

T.  J.  Carter,  supported  the  rule. 

The  judgment  of  the  Court  was  delivered  by  Hanington, 
J. : — This  is  an  application  on  behalf  of  the  defendant  in  the 
suit  of  Larsen  v.  Patterson  for  a  rule  to  quash  an  order  for 
discharge  made  by  the  clerk  under  disclosure  made  by  Lar- 
sen, then  a  prisoner  in  the  custody  of  the  sheriff  under  an 
attachment  for  non-payment  of  costs  of  an  appeal  from  the 
County  Court. 

The  grounds  taken  on  behalf  of  the  appellant,  the  defen- 
dant in  that  suit,  as  against  the  plaintiff's  discharge,  were 
numerous,  but  the  chief  one  was  that  this  plaintiff,  the  re- 
spondent on  the  appeal,  being  in  custody  under  an  attach- 
ment for  costs,  was  not  entitled  to  relief  as  a  defendant  in  an 
ordinary  civil  suit  would  be.     It  was  argued  that  a  person  in 
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prison  under  an  attachment  was  in  contempt,  and  would  have 
to  be  committed  to  the  gaol  and  then  he  might  be  brought 
before  the  Court  under  the  attachment,  and,  if  he  purged  the 
contempt,  be  discharged  by  this  Court.  This  was  not  done 
in  this  case,  nor  does  the  old  practice  cited  by  counsel  apply 
in  this  country  to  persons  under  an  attachment  for  non-pay- 
ment of  costs. 

If  a  person  like  the  sheriff,  or  some  such  officer,  is  under 
attachment  for  contempt  of  Court,  he  would  be  brought  to 
the  prison  of  York,  which  is  the  prison  of  this  Court,  and 
then  would  be  dealt  with  by  this  Court.  It  is  enough  to  say, 
with  reference  to  that  point,  that  whatever  might  have  been 
originally  held  as  to  the  right  of  a  person  under  attachment 
for  debt,  or  money  ordered  to  be  paid  by  the  Court  for  relief 
tinder  Insolvent  or  Confined  Debtors'  Acts,  the  statute  itself 
remedies  that  now,  express  provision  being  made  by  Con. 
Stat.  c.  130,  s.  42,  which  provides  that  a  prisoner  in  such  case 
shall  be  entitled  to  the  same  relief  as  others. 

The  second  ground  was  that  the  notice  of  hearing  was  not 
proved  to  have  been  signed  by  the  applicant  himself.  We 
think  that  entirely  unnecessary.  If  the  party  at  whose  in- 
stance the  person  is  in  custody  has  notice,  even  though  the 
notice  is  signed  by  the  attorney  or  agent  of  the  party  apply- 
ing, it  is  quite  sufficient;  certainly  a  notice  with  the  appli- 
cant's name  upon  it  is  sufficient,  and  it  has  never  been  the 
practice  on  the  hearing  to  prove  that  it  was  signed  by  him. 
If  the  notice  is  given  in  sufficient  time  and  gives  definite 
information  to  the  party  at  whose  instance  the  applicant  is 
in  custody,  that  is  enough.  This  notice  was  served  upon 
Patterson's  wife  at  his  residence,  he  being  at  that  time  in 
this  province.  It  is  objected  that  such  is  not  good  service, 
but  we  think  that  is  enough.  It  was  never  contemplated  by 
these  statutes  that  a  service  must  be  personal.  To  bring  a 
person  into  Court  by  legal  process  the  service  must  be  per- 
sonal, unless  otherwise  provided  by  statute;  but  to  bring  an 
ordinary  application  of  this  kind  to  the  notice  of  the  party 
interested,  we  think  service  upon  the  wife  sufficient;  but  be 
that  as  it  may,  in  this  case  Patterson  himself  was  present  in 
Court  when  Larsen's  examination  was  going  on,  and  heard 
the  examination  of  one  or  two  witnesses.  He,  however,  took 
no  part  and  did  not  interfere  at  all,  and,  as  far  as  this  hear- 
ing went,  it  was  by  default  before  the  clerk;  therefore  it  is 
not  open  to  Patterson  to  say  he  had  not  notice  — he  evidently 


362         THE  EASTERN  LAW  REPORTER. 

i 

had  some  notice,  and  had  the  opportunity  of  appearing,  and 
we  think  he  can  not  now  object  to  service  o£  the  notice. 

The  point  is  also  taken  that  there  was  no  order  perfecting 
the  service  of  notice.  The  practice  as  to  obtaining  such  or- 
ders on  service  of  summons  at  the  residence  does  not  apply 
to  a  case  like  this,  nor  could  the  Judge  nor  the  justice  remedy 
the  service  by  any  such  order  if  it  was  not  sufficient. 

It  is  objected  that  the  notice  is  not  entitled  in  the  cause. 
We  think  it  is  not  important  whether  it  is  or  not.  The  notice 
itself,  in  its  body,  contains  the  statement  that  it  was  in  the 
case  of  the  attachment  issued  at  the  instance  of  Patterson  for 
the  costs  of  the  appeal  that  the  applicant  was  in  custody,  and 
disclosed  upon  its  face  all  that  would  be  necessary  to  be  stated, 
and  all  that  would  be  stated  if  it  were  entitled  in  the  cause; 
therefore,  we  think,  there  is  nothing  in  that  point. 

The  next  point  is  that  the  proceedings  and  order  for  dis- 
charge should  be  entitled  in  the  cause.  There  are  enough  facts 
stated  on  the  face  of  the  order  to  shew  in  what  the  hearing 
was,  under  what  process  he  was  in  custody,  and  other  ma- 
terial facts  necessary  to  be  shewn  and  stated,  and  there  is 
nothing  in  this  objection. 

Another  objection  is  that  it  appears  on  the  disclosure  the 
debtor  had  an  equity  of  redemption  in  property  covered  by  a 
bill  of  sale.  This  Court  held,  a  few  years  ago,  that  that 
right  could  not  be  taken  under  execution;  but  the  statute  since 
passed  provides  that  such  an  equity  of  redemption  can  be 
seized  and  sold  by  the  sheriff.  Therefore  that  objection  falls 
to  the  ground. 

It  is  next  objected  that  the  clerk  of  the  peace  had  no 
authority  at  law  upon  the  disclosure  to  make  an  order  which 
is  virtually  an  attaching  order  on  the  applicant's  equity  in 
the  personal  estate  disclosed.  I  have  no  doubt  he  had  the 
power  to  do  it,  but  even  if  he  had  not,  that  is  not  the  fault 
of  the  debtor  who  is  seeking  the  discharge,  if  he  otherwise 
complies  with  the  requirements  of  the  Act;  the  equity  is  dis- 
closed, and  is  no  bar  to  this  order  being  made. 

The  last  objection  is  that  the  discharge  is  not  based  upon 
a  full  disclosure.  In  other  words,  the  applicant  at  the  hear- 
ing did  not  disclose  fully  the  particulars  in  relation  to  all  his 
circumstances  and  property  and  the  like.  This  disclosure 
went  by  default.     The   creditor   could   have   examined  the 
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debtor  and  witnesses,  but  did  not  do  so,  nor  did  he  oppose 
the  granting  of  the  order. 

The  evidence  shews  that  the  debtor  did  disclose  what  is 
usual  and  all  that  is  necessary  and  required  by  the  Act,  and, 
therefore,  we  think  it  was  a  full  disclosure.  Under  these  cir- 
cumstances, and  as  far  as  the  proceedings  before  us  shew, 
there  is  no  objection  to  this  order,  and,  therefore,  the  rule 
is  discharged. 


NEW  BRUNSWICK. 

Full  Court.  February  10th,  1906. 

REX  v.  P.  BATSON. 

Canada  Temperance  Act  —  Information  for  Keeping  Liquor 
for  Sale — Conviction  for  Selling — Amendment. 

The  defendant  was  convicted  for  selling  liquor  contrary 
to  the  Canada  Temperance  Act  between  the  26th  of  Septem- 
ber and  4th  of  November,  1905.  The  information  and  the 
summons  had  been  for  keeping  for  sale  between  the  7th  of 
August  and  the  4th  of  November,  1905,  but  were  amended 
at  the  trial.  The  defendant  was  present  at  the  trial.  He 
objected  to  the  amendment;  but  did  not  state  that  he  was 
misled  nor  ask  for  an  adjournment.  An  order  absolute  for 
a  certiorari  and  an  order  nisi  to  quash  the  conviction  were 
granted  by  Tuck,  C.  J.,  and  the  motion  to  make  the  order  nisi 
absolute  was  argued  before  Tuck,  C.J.,  Hanington,  Lan- 
dry, Barker,  and  McLeod,  JJ.,  in  Hilary  Term,  1906. 

M.  N.  Cockburn,  K.C.,  shewed  cause. 

A.  I.  Trueman,  K.C.,  supported  the  order  nisi. 

The  judgment  of  the  Court  was  delivered  by  Tuck,  C.J. : 
— The  principal  ground  upon  which  the  order  was  granted 
was  that  the  magistrate  had  no  jurisdiction  on  the  trial  to 
amend  the  information  and  subsitute  a  charge  for  selling 
for  a  charge  for  keeping  for  sale.  Upon  looking  at  the  Act, 
it  is  clear  the  magistrate  had  power  to  make  the  amendment, 
the  defendant  being  present  and  taking  part  in  the  trial. 
Some  contention  was  made  that  there  should  have  been  an 
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adjournment.  That  would  be  a  matter  for  the  discretion 
of  the  magistrate  if  it  arose,  but  it  did  not,  for  the  defen- 
dant did  not  ask  for  an  adjoprnment,  or  claim  he  was  mis- 
led. It  was  also  objected  that  the  conviction  might  be  for 
an  offence  committed  prior  to  the  time  charged  in  the  amend- 
ed information,  or  within  a  period  covered  by  an  information 
before  another  magistrate,  which  it  was  proved  was  dis- 
missed. The  return  shews  that,  as  a  matter  of  fact,  this  is 
not  the  case.  The  other  objection  that  the  magistrate  had 
no  jurisdiction  to  convict  for  selling  is  involved  in  the  third. 
We  have  come  to  the  conclusion  that  there  is  nothing  in  any 
of  the  objections  to  warrant  us  in  quashing  the  conviction. 


NEW  BRUNSWICK. 

Full  Court.  February  10th,  1906. 

REX  v.  0.  A.  BATSOX. 

Canada  Temperance  Act — Certificate  of  Previous  Conviction — 
Identity  of  Defendant — Bias  of  Convicting  Justice. 

Argument  of  order  nisi  granted  by  McLeod,  J.,  to  quash 
a  conviction  of  the  defendant  for  a  third  offence  against  the 
Canada  Temperance  Act.  The  order  nisi  was  granted  on 
four  grounds,  which  are  referred  to  in  the  judgment  of  the 
Court,  the  alleged  bias  resulting,  it  was  contended,  from  the 
fact  that  an  action  by  the  defendant  against  the  presiding  jus- 
tice for  alleged  misconduct  as  a  judicial  officer  was  pending. 
The  writ  in  this  action  had  been  issued  on  June  24th,  but  was 
not  served  until  August.  The  trial  of  the  defendant  was 
begun  on  the  23rd  of  June,  and  the  conviction  was  made  on 
the  30th  of  June. 

A  motion  to  make  absolute  the  order  nisi  was  argued  be- 
fore Tuck,  C.J.,  Hanington,  Barker,  and  McLeod,  JJ., 
in  Michaelmas  Term. 

M.  X.  Cockburn,  K.C.,  shewed  cause. 

A.  I.  Trueman,  K.C.,  supported  the  order. 

The  judgment  of  the  Court  was  delivered  by  Tuck,  C. J. : 
— As  to  the  first  ground,  the  magistrate  had  before  him  cer- 
tificates of  the  previous  convictions,  and  that  is  sufficient. 
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In  Ex  parte  Phillips,  26  N.  B.  R.  397,  it  is  held  that  a  cer- 
tificate of  a  previous  conviction  for  selling  liquor  under  the 
Canada  Temperance  Act  is  sufficient  evidence  to  prove  the  fact 
of  such  conviction.  Sub-s,  (b)  of  s.  115  puts  this  beyond  a 
doubt.  Next  it  is  said  there  is  no  evidence  to  prove  the 
identity  of  the  person  previously  convicted  with  the  accused. 
The  certificate  shewed  the  accused  to  have  the  same  name 
and  description,  and  it  was  for  the  magistrate  to  determine 
whether  or  not  he  was  the  same  person.  Besides,  no  such 
point  was  taken  on  the  trial.  If  it  had  been,  how  readily 
could  the  evidence  have  been  supplied? 

The  third  objection  is  that  the  magistrate  is  disqualified 
on  account  of  bias.  The  bias  named  is,  that  there  was  an 
action  pending  between  Batson,  the  defendant,  and  Byron, 
the  magistrate.  The  complete  answer  is  that  this  action 
was  not  pending  at  the  time  the  conviction  was  made.  The 
magistrate  had  not  been  served. 

Lastly,  the  contention  is  that  the  conviction  is  for  an 
offence  committed  after  the  laying  of  the  information.  It 
seems  to  me  that  the  evidence  does  not  bear  out  this  conten- 
tion.   The  order  must  be  discharged. 


HEW  BRUNSWICK. 

Full  Court.  February  10th,  1906. 

LIZOTTE  v.  TEMISCOTJATA  RAILWAY  COMPANY. 

Railway — Fences — Cattle  Straying  on  Track — Trespass. 

In  an  action  for  damages  for  trespass  and  killing  of  a 
cow,  tried  in  the  County  Court,  a  verdict  was  entered  for 
the  plaintiff,  but  on  application  by  the  defendant  company 
to  Carleton,  Co.J.,  this  verdict  was  set  aside  and  judgment 
entered  for  the  defendants. 

An  appeal  from  this  judgment  was  argued  before  Tuck, 
C.J.,  Hanington,  and  Landry,  JJ. 

F.  LaForest,  for  appellant. 

J.  M.  Stevens,  K.C.,  for  respondent.  «  }. 

vou.  :r.  m.l.r.  ho.  6—26 
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Tuck,  C. J. : — I  see  no  abjection  to  the  verdict  found  by 
the  jury.  The  County  Court  Judge  rested  his  decision  on 
the  construction  to  be  placed  on  s.  237  of  the  Railway  Act, 
1903.  In  referring  to  the  verdict  of  the  jury,  where  they 
found  that  it  was  an  act  of  negligence  for  the  plaintiff  to 
allow  the  cattle  to  be  at  large  on  the  highway,  and  found 
also  that  the  cow  which  was  killed  did  not  get  at  large  on 
the  railway  through  the  negligence,  wilful  act,  or  omission, 
of  the  plaintiff,  the  Judge  says  that  these  findings  are  easily 
reconciled,  and  further,  he  says  that  the  jury  do  not  find  that 
the  cattle  or  particular  cow  that  got  killed  got  on  the  track 
through  the  negligence  or  wilful  act  or  omission  of  the 
plaintiff,  yet  on  his  construction  of  the  section,  he  holds 
the  plaintiff  is  not  entitled  to  recover,  and  gives  judgment 
against  the  plaintiff.  In  that  I  differ,  for  I  think  that  the 
damage  was  the  result  of  the  defendant's  neglect  to  keep  up 
proper  fences,  as  it  was  by  law  bound  to  do,  and  was  not  the 
consequence  of  the  plaintiff's  act  in  allowing  the  cattle  to  be 
at  large  on  the  highway. 

The  right  of  the  plaintiff  to  recover  damages  done  to  his 
crop  through  other  people's  cattle  getting  on  his  land  from 
the  railway,  through  defective  railroad  fences,  presents  a 
more  difficult  question.  I  am  not  so  sure  as  to  this.  The 
defendant's  contention  is  that  the  remedy,  if  any,  is  against 
the  owner  of  the  cattle  and  not  against  the  railway.  On  the 
whole,  however,  I  think  that  the  verdict  of  $28  should  be 
restored,  and  the  appeal  be  allowed  with  costs. 

Landry,  J.: — In  this  case  the  plaintiff  claims  damages 
against  the  defendant  railway  company  for  the  wrongful 
killing  of  a  cow,  and  for  an  additional  trespass  to  his  land 
by  cattle  that  found  their  way  to  and  on  his  premises  by 
reason  of  defective  railway  fences  of  the  company.  The  jury 
found  a  verdict  for  the  plaintiff  for  $28,  being  $25  for  the 
wrongful  killing  of  the  cow,  and  $3  for  the  trespass  to  his 
land. 

On  appeal  the  Judge  of  the  County  Court  set  aside  that 
verdict  and  ordered  judgment  for  the  defendant  company. 
This  is  an  appeal  from  the  decision  of  the  learned  County 
Court  Judge. 

The  jury  found  that  the  plaintiff's  cow,  which  was  killed 
by  an  engine  on  the  railway,  was  seen  by  him  on  the  public 
highway,  and,  as  he  did  not  look  after  her  then,  pronounced 
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that  circumstance  negligence  on  the  part  of  the  plaintiff. 
They  found,  however,  that  the  cow  from  being  on  the  high- 
way, and  after  this  act  of  negligence  by  the  plaintiff,  found 
her  way  on  a  neighbour's  field  lying  next  to  the  railway,  and, 
while  pasturing  in  that  field  got  upon  the  railway  track 
through  defective  fences  of  the  defendant,  and  then  got 
killed. 

It  seems  to  me  that  the  liability  of  the  defendant  in  this 
case  depends  upon  the  interpretation  placed  on  sub-s.  4  of  s. 
237  of  the  Railway  Act  of  1903.  The  liability  of  the  defen- 
dant, therefore,  as  to  the  cow,  depends  upon  the  fact  whether 
the  cow  got  upon  the  track  through  the  negligence,  wilful 
act,  or  omission,  of  the  plaintiff.  When  upon  the  highway 
the  cow,  not  being  in  charge  of  any  person,  was,  I  believe,  at 
large  contrary  to  the  Railway  Act,  and  had  she  strayed  from 
there  directly  on  the  track  where  she  was  killed,  her  getting 
on  the  defendant's  property  would  have  been  through  the 
negligence  of  the  plaintiff,  and,  therefore,  the  defendant 
would  not  be  liable ;  but  the  cow  found  her  way  on  the  track 
from  a  field  where,  perhaps,  she  could  not  (though  I  have 
some  doubts  as  to  that)  be  considered  at  large.  If  while  in 
that  field  she  was  not,  under  the  circumstances,  at  large  in 
the  sense  of  the  word  "  otherwise  "  in  the  fourth  sub-section, 
which  I  take  means  otherwise  at  large  than  at  large  on  the 
highway,  within  half  a  mile  of  the  intersection  of  said  high- 
way with  the  railway,  the  defendant  is  responsible. 

In  answer  to  a  question  left  to  them,  the  jury  found  that 
the  cow  had  got  upon  the  railway  without  negligence  of  the 
plaintiff.  The  facts  therefore  found  would  be,  that  the  cow 
while  on  the  highway  was  there  through  the  negligence  of  the 
plaintiff,  but  her  getting  to  the  track  from  the  field  was 
through  no  negligence  of  his. 

The  two  findings  do  not  seem  quite  in  logical  accord; 
yet  I  am  not  prepared  to  say  that  the  finding  of  the  jury  as 
to  the  absence  of  negligence  on  the  part  of  the  plaintiff  in 
the  cow  getting  on  the  track,  is  not  correct  I,  therefore, 
differ  from  the  conclusion  reached  by  the  learned  County 
Court  Judge. 

I  believe  the  $3  damages  for  trespass  on  the  land  of  the 
plaintiff  should  not  have  been  disturbed.  The  appeal  should, 
therefore,  be  allowed,  and  the  verdict  restored  to  the  plaintiff. 

Hanington,  J.,  agreed  with  the  judgment  of  the  Chief 
Justice. 
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HOVA  SCOTIA. 

Russell,  J.  August  8th,  1906. 

COBBETT  v.  McNEIL. 

Trust — Purchase  of  Land. 

Action  for  an  accounting  and  for  payment  of  the  amount 
claimed,  tried  before  Bussell,  J. 

H.  Mellish,  K.C.,  for  plaintiff. 

F.  H.  Bell,  and  James  Terrell,  for  defendant 

i  » 

Bussell,  J.:— Mr.  O'Connor  says  that  the  defendant 
McNeil  proposed  to  take  up  two  areas  and  give  Finlay  Mc- 
Donald and  himself  an  interest  in  them  for  nothing,  and 
that  he  made  a  counter  proposition  that  three  areas  should 
be  taken  up,  he,  O'Connor,  providing  the  money  for  one  of 
them.  That  arrangement  was  come  to  in  the  end,  but  noth- 
ing seems  to  have  been  then  determined  as  to  the  quantum 
of  the  interest.  He  raised  thirty  dollars  and  McNeil  and 
Ternan  put  in  sixty  dollars,  with  which  three  licenses  were 
taken  up,  or  licenses  over  three  acres.  A  declaration  of  trust 
was  made  by  McNeil  in  favour  of  O'Connor,  another  in 
favour  of  Buckley  who  provided  the  thirty  dollars,  and  an- 
other in  favour  of  Finlay  McDonald.  "The  thirty  dollars 
was  the  consideration  for  McDonald,  Buckley  and  myself." 
This  is  O'Connor's  statement,  and  he  remembers  distinctly 
the  fact  and  the  essential  terms  of  the  declaration  of  trust  in 
favour  of  McDonald.  It  was  a  one-seventh  interest  in  the 
whole  three  areas.  It  might  it  seems  have  been  less  or 
more  had  McNeil  seen  fit  to  make  it  so.  That  is,  there  was 
no  definite  agreement  as  to  the  interest  he  was  to  have  until 
it  was  fixed  by  the  declaration  of  trust.  But  if  O'Connor's 
recollection  is  correct  it  was  then  definitely  fixed.  McDonald 
knows  little  and  remembers  little  about  the  matter,  the  reason 
being  that  he  had  little,  if  any,  faith  in  the  investment  and 
trusted  everything  to  O'Connor,  being  glad  to  get  whatever 
O'Connor  could  get  for  him  out  of  the  venture.  The  defen- 
dant McNeil  denies  that  McDonald  had  any  interest  in  the 
matter  and  denies  that  any  declaration  of  trust  was  made  in 
his  favour.  But  Ternan  distinctly  says  that  the  parties  in- 
terested in  the  three  areas  were  to  be  O'Connor,  McDonald, 
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Buckley,  himself,  and  two  brothers  and  McNeil.  I  think  I 
must  take  it  that  McDonald  was  given  by  O'Connor  an  in- 
terest in  the  share  procured  by  him  through  Buckley's  con- 
tribution, that  the  quantum  of  this  interest  was  determined 
at  all  events  when  McNeil  handed  out  the  declaration  of 
trust,  and  that  a  declaration  was  made,  essentially  such  as 
O'Connor  reports,  that  McDonald  sold  a  one-fourth  interest 
in  them  to  the  plaintiff  for  $500,  and  that  the  plaintiff  is 
entitled  to  be  paid  for  this  on  the  footing  of  a  sale  for 
$27,000  in  cash,  the  judgment  of  the  Supreme  Court  in 
Fultz  v.  McNeil  being  conclusive  as  to  this  point  and  bind- 
ing on  me,  the  facts  in  proof  being  essentially  the  same. 
Very  little  was  said  about  interest  at  the  trial.  If  there  is 
any  doubt  about  that  it  can  be  discussed  at  the  settlement  of 
the  order. 


H0VA  SCOTIA. 

Weatherbe,  C.J.,  and  Bussell,  J.      August  14th,  1906. 

SHELBUBNE  ELECTION. 

COWIE  v.  FIELDING. 

Parliamentary  Elections — Trial — Enlarging  Time  after  Date 

Fixed. 

Motion  to  dismiss  petition  for  want  of  jurisdiction. 

J.  J.  Ritchie,  K.C.,  W.  L.  Hall,  and  J.  A.  MacKinnon, 
for  petitioner. 

A.  Drysdale,  K.C.,  H.  Mellish,  K.C.,  and  G.  F.  Pearson, 
for  respondent. 

Weatherbe,  C.J. : — After  this  case  became  at  issue  an 
order  of  our  Supreme  Court  was  made — 25th  May,  1906 — 
to  fix  the  time  of  trial.  The  10th  July  was  the  date  fixed. 
The  time  within  which  the  trial  might  commence  had  been 
enlarged  to  the  14th  July.  Parliament  at  the  date  of  this 
order  fixing  the  time  was  sitting,  and  it  was  then  uncertain 
how  long  it  might  continue  to  sit.  Respondent* s  presence 
was  necessary  at  the  trial. 
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It  became  evident  about  the  3rd  July  that  it  would  be 
impossible  to  have  a  trial  on  the  10th  July,  Parliament  being 
still  in  session,  and  likely  to  so  continue  for  some  time.  In 
these  circumstances  on  the  3rd  July  the  solicitors  of  the 
parties  met  and  agreed  upon  an  order  further  extending  the 
time  for  sixty  days,  and  fixing  the  time  for  trial  for  the  14th 
August.  Notwithstanding  this  order,  made  in  the  interest  as 
much  I  suppose  of  one  as  the  other,  on  the  meeting  of  the 
Court  on  the  date  fixed  by  that  order  on  the  14th  August, 
counsel  for  respondent  objects  to  the  jurisdiction  to  try  the 
case,  and  asks  for  an  order  dismissing  the  petition  without 
trial.  If  there  is  want  of  jurisdiction,  of  course  there  can 
be  no  trial,  and  it  is  admitted  that  mere  consent  of  the 
parties  cannot  deprive  respondent  of  his  legal  rights.  But 
is  there  want  of  jurisdiction?  By  s.  13  of  the  Controverted 
Elections  Act,  the  Court  or  any  Judge  may  fix  some  con- 
venient time  and  place  for  the  trial,  which  was  first  done  by 
the  order  referred  to  of  25th  May  for  the  10th  July. 

The  argument  for  respondent  is  that  though  it  became 
impossible  to  get  on  with  a  trial  on  the  10th  July,  a  formal 
meeting  and  commencement  must  take  place  in  Liverpool  for 
the  mere  purpose  of  obtaining  an  adjournment. 

We  must  not  confound  jurisdiction  with  an  order  fixing 
time.  You  may  waive  the  necessity  of  an  order  or  notice. 
Why  was  it  necessary  to  meet  when  a  trial  was  impossible? 
The  Court  or  a  Judge  may  fix  the  time.  May  they  not 
change  it  and  fix  it  again?  But  we  are  told  that  the  law 
says  that  after  the  cause  is  once  put  down  for  trial  no  further 
enlargement  can  take  place. 

On  a  former  occasion  it  was  argued  that  it  was  necessary 
to  set  the  cause  down  for  trial  before  you  could  get  an  en- 
largement. Where  does  the  statute  say  that  after  the  cause 
is  set  down  for  trial  you  cannot  enlarge?  There  is  nothing 
to  that  effect  in  the  Act.  Section  33  provides  for  enlarge- 
ment of  the  time  for  commencement  of  the  trial.  By  that 
section  if  the  proper  occasion  arises — that  is  if  the  ends  of 
justice  require  it — the  time  may  be  enlarged  by  a  Judge 
from  time  to  time  without  limitation. 

On  the  25th  May,  when  the  Court  fixed  the  10th  July  as* 
a  convenient  time  for  the  trial,  it  must  be  supposed  that  tri- 
bunal was  giving  effect  to  the  admitted  policy  of  the  Act, 
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which  is  to  obtain  as  speedy  a  termination  of  the  controversy 
as  possible. 

Either  parly  had  a  right,  and  it  was  incumbent  on  peti- 
tioner, to  have  the  time  fixed  as  soon  as  the  case  was  at  issue. 
There  was  in  this  case  no  objection  by  either  party  except 
that  Parliament  was  sitting.  Of  course,  many  things  might 
happen  to  prevent  a  trial  at  that  date,  and  what  was  to  pre- 
vent the  parties  from  having  the  time  altered?  If  both 
parties  became  fully  satisfied,  as  in  this  case,  before  the 
time  fixed  had  arrived,  that  a  trial  on  the  10th  or  even  on  the 
14th,  to  which  the  time  for  commencement  had  been  en- 
larged, was  absolutely  impossible,  what  was  there  in  the 
statute  to  prevent  a  valid  order  being  made  under  the  express 
and  significant  words  of  s.  33,  which  authorizes  an  enlarge- 
ment from  time  to  time  so  as  to  prevent  the  six  months  from 
running  out.  Did  not  the  ends  of  justice  require  the  en- 
largement? Otherwise  the  respondent  was  in  danger  of  hav- 
ing a  trial  behind  his  back. 

If  petitioner  had  undertaken  to  force  him  to  trial  on  the 
10th  July,  respondent  would  have  been  obliged  to  resort  to  a 
motion  for  continuance,  which  would  have  incurred  the  incon- 
venience and  expense  of  assembling  judges,  counsel  and  wit- 
nesses unnecessarily  in  Liverpool  to  disperse  immediately 
afterwards. 

Where  can  the  finger  be  put  on  anything  in  the  Act  tc 
shew  that  the  order  for  enlargement  of  the  3rd  July  is  not 
within  s.  33?  The  answer  offered  is  that  once  the  order  is 
made  setting  the  cause  down  for  trial  under  s.  13,  the  juris- 
diction under  s.  33  of  the  Court  or  Judge  is  gone  from  them 
and  revives  in  the  trial  Judges;  and  a  few  words,  in  paren- 
thesis in  8.  56,  are  relied  on.  These  have  relation  to  the  with- 
drawal of  a  petition  which  is  prohibited  "without  the  leave 
of  the  Court  (according  as  the  petition  is  then  before  the 
Court  or  before  the  Judges  for  trial)  ." 

These  words  it  is  contended  draw  a  line  of  demarcation 
between  the  jurisdiction  of  the  Court  or  Judge  fixing  the  time 
for  trial,  and  the  trial  Judges.  I  have  no  prejudice  against 
lines  of  demarcation  being  drawn  if  necessary,  but  they  must 
be  drawn  in  the  right  place.  Call  the  thing  what  you  like, 
but  if  there  is  to  be  a  point  of  time  during  the  lifetime  of  a 
petition  separating  the  time  occupied  by  the  trial  Judge  from 
the  rest  of  the  time  down  from  the  presentation  of  the  peti- 
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tion,  that  point  is  clearly  identical  with  the  commencement 
of  the  trial  and  not  with  the  date  of  an  order  fixing  the  time 
for  trial,  as  must  be  distinctly  obvious  on  reading  the  last 
lines  of  s.  17,  c.  20,  of  the  Acts  of  1891. 

The  jurisdiction  of  the  trial  Judges  by  the  first  words  of 
that  section  is  limited  clearly  to  "  hearing  and  determining 
the  petition/'  and  they  have  no  status  or  power  or  authority 
whatever  as  trial  Judges  previous  to  the  commencement  of 
that  hearing.  I  mentioned  at  the  argument  that  by  the  last 
words  of  that  section  referred  to  anything  else  to  he  done 
in  relation  to  the  Act  may  be  done  by  any  Judge.  Of  course 
he  may  happen  to  be  a  trial  Judge,  as  in  the  case  before  us. 
If  anything,  therefore,  were  required  beyond  ss.  13  and  33 
to  shew  that  the  order  of  the  3rd  of  July  was  valid,  s.  17  of 
c.  20  of  the  Acts  of  1891  ought  I  think  to  be  ample. 

Bussell,  J. :— ^1  concur  entirely  in  the  opinion  that  has 
been  read  by  the  learned  Chief  Justice,  and  I  doubt  if  I  can 
usefully  add  anything  unless  it  is  due  to  the  learned  counsel 
for  the  respondent  that  some  reference  should  be  made  to 
the  authorities  cited  at  the  argument.  The  force  of  the 
the  dictum  of  Sir  Henry  Strong  in  the  case  of  Brassard  v, 
Langevin,  2  S.  C.  R.  324,  followed  by  Fournier,  J.,  in  the 
Quebec  County  Case,  14  S.  C.  R.  436,  and  doubtless  by  other 
Judges  in  other  Courts,  including  Mr.  Justice  Graham  in  our 
own  Court,  in  the  case  of  Hetherington  ve  Eoche,  1 
E.  L.  B.  122.  That  dictum  is  to  the  effect,  first, 
that  there  is  a  clear  line  of  demarcation  between  the 
functions  of  the  Court  and  the  functions  of  the  trial 
Judge  or  Judges;  secondly,  that  the  point  of  time  at 
which  this  line  of  demarcation  is  drawn  is  the  moment  when 
the  cause  has  been  set  down  for  trial  by  the  order  of  the 
Court  or  Judge  under  the  provisions  of  s.  13.  And  the 
counsel  for  the  respondent  wishes  us  to  follow  this  reasoning 
with  the  inference  that  after  the  cause  has  been  so  set  down 
the  Court,  and  a  fortiori  any  single  Judge  exercising  the 
jurisdiction  of  the  Court,  has  lost  all  control  of  the  petition 
and  can  have  no  jurisdiction  to  make  an  order  of  any  kind 
with  reference  to  the  case.  Now  the  first  part  of  the  dictum 
referred  to  was  probably  a  part  of  the  reasoning  on  which 
the  conclusion  was  arrived  at  in  Brassard  v.  Langevin,  2 
S.  C.  B.  234,  that  there  was  no  appeal  at  that  date  from  a 
decision  on  preliminary  objections,  and  if  it  was  part  of  the 


8HELBURNE   ELECTION.  373 

ratio  decidendi  we  are  bound  by  it  whether  we  agree  with  it 
or  not.  But  the  reference  to  the  point  of  time  at  which 
the  line  of  demarcation  is  drawn  was  no  necessary  step  in 
the  reasoning,  and  may  not  have  received  any  more  serious 
consideration  than  the  remark  of  Tasehereau,  C.J.,  in  the 
Glengarry  Case  to  which  I  shall  presently  refer  and  on  which, 
in  the  case  of  Hetherington  v.  Eoche  (ubi  supra),  the. ex- 
actly opposite  contention  to  that  now  made  was  seriously 
argued  in  Halifax,  namely,  that  there  could  be  no  order  ex- 
tending the  time  for  the  commencement  of  the  trial  until  the 
cause  had  been  set  down  for  trial  by  an  order  of  the  Court 
or  a  Judge.  The  appeal  made  to  this  dictum  of  Sir  Henry 
Strong,  by  Fournier,  J.,  in  the  Quebec  case,  occurred  in  the 
qourse  of  a  dissenting  opinion,  though  it  seems  from  the 
Eastern  Law  Reporter  that  I  have  concurred  in  a  judgment 
delivered  by  my  brother  Graham  in  which  it  is  treated  as  a 
judgment  of  the  Court.  Its  appearance  in  a  dissenting 
opinion  tends  to  detract  from  rather  than  to  enhance  its 
value.  But,  however  this  may  be,  in  so  far  as  it  relates  to 
the  point  of  time  at  which  the  line  of  demarcation  is  drawn, 
the  opinion  is  purely  an  obiter  dictum,  and  possesses  no  more 
binding  authority  than  the  obiter  dictum  of  Taschereau,  C.J., 
in  the  Glengarry  Case,  in  which  he  says  explicitly  that  after 
a  day  has  been  fixed  for  the  trial,  either  of  the  parties  may 
before  the  day  so  fixed  procure  an  enlargement  of  the  time 
from  the  Court  or  a  Judge  on  shewing  that  the  requirements 
of  justice  render  an  enlargement  necessary,  which  is  ex- 
actly what  was  done  in  the  present  case.  In  this  condition 
of  the  authorities  we  are  left  to  read  the  statute  for  our- 
selves. It  says  that  the  Court  or  a  Judge  may,  from  time  to 
time,  enlarge  the  time  for  the  commencement  of  the  trial. 
It  nowhere  suggests  that  the  power  of  the  Court  to  enlarge 
the  time  ceases  when  or  because  the  Court  has  fixed  a  date 
for  the  trial  of  the  petition,  and  I  am  unable  to  see  any 
better  reason  that  there  would  be  for  such  a  rule  in  an  elec- 
tion case  than  there  would  be  in  any  other  matter  that  may 
be  pending  in  the  Supreme  Court.  The  theory  that  there  is 
such  a  restriction  is  entirely  built  up  on  a  parenthetical 
clause  in  the  section  referring  to  the  withdrawal  of  a  peti- 
tion requiring  the  motion  therefor  to  be  made  before  the 
Court  or  a  Judge,  "according  as  the  petition  is  then  before 
the  Court  or  before  the  Judges  for  trial."  I  do  not  see  any 
reason  why  full  effect  could  not  be  given  to  the  provision 
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consistently  with  a  ruling  that  even  after  the  order  is  made 
setting  down  the  case  for  trial,  the  Court  could  hear  an 
application  for  leave  to  withdraw  the  petition  at  any  time 
before  the  meeting  of  the  trial  Court.  The  opposite  conten- 
tion seems  to  me  to  involve  the  absurdity  that  between  the 
date  of  the  order  fixing  the  time  and  place  of  trial  and  the 
date  fixed  for  the  commencement  of  the  trial,  which  may  be 
months  after  the  making  of  the  order,  there  is  no  tribunal 
actual  or  possible  before  which  such  an  application  could  be 
heard.  The  Court,  ex  hypothesi,  has  lost  all  jurisdiction  over 
the  petition,  and  there  is  no  provision  for  the  assembling  of 
the  trial  Judges  before  the  date  fixed  for  the  commencement 
of  the  trial.  I  cannot  believe  that  such  a  condition  of 
suspended  animation  was  ever  contemplated  by  the  statute. 
Whatever  may  be  said  for  such  a  contention  under  the  statute 
previous  to  1891,  I  agree  with  the  learned  Chief  Justice  that 
under  a  proper  reading  of  the  Act  of  1891  the  point  is  per- 
fectly clear.  The  trial  Judges  can  only  hear  and  determine 
the  petition,  and  make  the  certificate  and  report  to  the 
Speaker.  All  other  orders  for  the  purpose  of  the  Act  may 
continue  to  be  made  before  one  Judge.  The  order  now  at- 
tacked is  made  in  accordance  with  that  provision  and  the 
petitioner  has  taken  the  precaution  to  go  before  one  of  the 
Judges  assigned  to  try  the  petition.  I  think  his  procedure 
was  correct,  and  that  the  Court  has  jurisdiction. 

Two  other  objections  were  taken  to  the  jurisdiction,  to 
wit,  the  objection  founded  on  respondent's  contention  in  the 
cases  Hetherington  v.  Roche,  and  the  same  v.  Carney,  re- 
ported in  the  Eastern  Law  Reporter  at  page  122  of  volume 
1,  and,  secondly,  the  contention  which  was  disposed  of  by  a 
majority  judgment  of  the  Supreme  Court  in  banc  on  May 
25th,  1  E.  L.  R.  179,  namely,  that  the  petition  was  dead, 
the  time  for  commencement  of  the  trial  having  run  out  while 
the  appeal  from  the  order  of  the  learned  Chief  Justice  dis- 
missing the  petition  was  pending  before  the  Supreme  Court 
As  to  the  second  of  these  objections,  the  learned  Chief  Jus- 
tice considers  that  he  is  bound  by  the  decision  of  the  Court 
in  banco,  and  I  adhere  to  the  opinion  expressed  when  the 
motion  was  argued  before  the  Court  in  banc.  As  to  the  first 
mentioned  objection,  the  learned  Chief  Justice  and  myself 
both  adhere  to  the  opinions  severally  expressed  by  us  in  the 
case  reported  as  aforesaid.  This  note  is  made  in  the  present 
form  for  convenience  and  because  of  the  request  of  counsel 
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that  a  note  should  be  made  of  our  decision  for  the  purposes 
of  an  appeal,  should  one  be  asserted  by  either  of  the  parties. 


HOVA  SCOTIA. 

Weatherbe,  -C.J.,  and  Russell,  J.       August  17th,  1906. 

SHELBURNE  ELECTION. 

COWIE  v.  FIELDING. 

Parliamentary  Elections — Corrupt   Practices — Agency — Sub- 
Agent. 

Trial  of  petition. 

J.  J.  Ritchie,  K.C.,  W.  L.  Hall,  and  J.  A.  Mackinnon, 
for  petitioner. 

A.  Drysdale,  K.C.,  H.  Mellish,  K.C.,  and  G.  F.  Pearson, 
for  respondent. 

Weatherbe,  C.J. : — What  impresses  a  Judge  with  the 
hardship  of  the  position  of  a  respondent  who  strives  to  serve 
his  country  during  the  best  years  of  his  life  in  Parliament, 
and  who  is  guided  by  the  instincts  of  a  statesman,  is  that 
he  has  to  suffer  for  the  illegal  conduct  of  mere  politicians — 
often  for  the  shameless  attempt  of  one  man  to  corrupt  a  few 
unprincipled  voters  who  are  utterly  unworthy  of  the  right 
of  the  franchise. 

Writers  attempt  to  shew  that  the  strict  principles  of  legal 
agency  cannot  and  ought  not  to  be  applied  to  cases  of  elec- 
tioneering agency,  and  one  excuse  offered  for  departing  from 
the  ordinary  rules  of  evidence  is  that  "a  candidate  at  an 
election  professedly  seeks  an  office  of  trust  for  the  benefit 
of  the  public,"  and  that  the  "public  therefore  is  the  party 
mainly  interested,"  and  that  such  a  candidate  must  take  the 
responsibility  of  employing  agents  who  will  not  wreck  his 
chances  of  success. 

Whatever  may  be  the  reasons  or  excuses  for  departing 
from  the  rules  which  have  proved  safe  in  the  ordinary  af- 
fairs of  litigation,  it  is  imperative  on  the  Judge,  however  it 
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may  shock  his  ideas  of  justice,  derived  from  training  and 
long  experience  to  understand  and  govern  himself  by  the 
practice  of  the  Courts,  in  the  consideration  of  election  peti- 
tions to  relax  the  ordinary  principles  of  agency,  lest  the  object 
of  the  inquiry  may  be  defeated. 

I  for  one  should  be  very  sorry  to  relax  those  principles 
further  than  is  absolutely  necessary  for  the  protection  of  the 
mass  of  voters  who  I  believe  are  honest,  and  who  should  not 
be  imposed  on  by  the  dishonest  practices  of  the  few  who  are 
dishonest  and  unscrupulous.  I  think  we  should  shrink  from 
opening  the  door  wider  for  a  petitioner  to  establish  agency 
against  a  candidate,  lest  that  might  have  a  tendency  to  drive 
out  of  public  life  the  men  best  fitted  to  serve  the  State. 

Now  I  think  with  regard  to  this  question,  of  agency  we 
are  well  within  the  authority  of  some  of  the  ablest  Judges. 
In  this  case  before  us  there  is  no  other  crucial  point. 

If  Farrell,  Seldon,  Tupper,  and  Mulhall,  and  possibly 
some  others  mentioned,  were  not  agents,  the  respondent  had 
no  agents  in  a  most  important  district.  He  left  these  men 
prominent,  active,  experienced  and  full  of  resources  to  man- 
age the  election  in  his  absence.  He  was  long  enough  in  the 
county — about  ten  days  I  think — to  take  in  the  situation. 
And  I  suppose  no  one  can  say  that  his  election  was  quite 
sure.  He  must  have  known  that  much  depended  on  his 
old  and  more  recently  tried  friends.  If  he  were  not  depending 
on  these  men  on  whom  could  he  depend?  He  was  not  de- 
pending in  vain  on  their  activity.  The  respondent  most 
frankly  admits  to  the  fullest  extent  that  he  did  depend  on 
them — he  put  himself  in  their  hands. 

I  think  if  Mr.  Justice  Armour  in  the  Cornwall  Case,  1 
H.  E.  C.  803,  or  in  the  North  Ontario  Case,  1  H.  E.  C. 
785,  had  had  the  evidence  now  before  us  for  consideration  in 
determining  whether  these  four  men  at  least  were  not  agents 
within  the  law  relating  to  elections,  it  is  quite  evident  by 
his  language  that  he  would  not  have  thought  it  necessary  to 
elaborate  reasons. 

When  those  cases  were  cited,  I  at  once  observed  that  he 
had  gone  further  than  I  should  yesterday  have  had  the  cour- 
age to  think  of  going.  I  am  not  bound  to  follow  him,  sound 
and  strong  a  lawyer  as  he  admittedly  was.  And  I  will  not 
say  that  I  could  now  arrive  at  a  like  conclusion  on  the  mar 
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terial  before  him.     I  must  admit  I  have  an  impression  he 
went  too  far. 

Before  his  trenchant  words  were  read,  it  seemed  impossible 
that  we  could  hold  Mulhall  and  Farrell  liable  as  agents. 
After  reading  the  authorities  and  weighing  such  facts  as  were 
with  great  difficulty  extracted  from  witnesses  under  serious 
obligations  to  disclose  unpalatable  truth,  I  submit  it  is — how- 
ever hard  upon  the  sitting  member— out  of  the  question  to 
hold  that  the  relations  in  question  in  election  cases,  though 
difficult  of  definition,  .have  not  been  made  out. 

With  respect  to  the  unlawful  use  of  money — most  of 
which  was  suddenly  produced  within  a  week  of  the  polling 
day  from  the  hands  of  Farrell — between  five  and  six  hun- 
dred dollars — what  can  be  said?  The  proof  is  clear  that  it 
was  used  as  it  was  intended  to  be  used  in  the  election. 

The  Farrell  fund,  in  addition  to  what  was  otherwise  used 
or  that  disappeared,  and  of  which  not  the  slightest  trace  or 
record  remains,  was  about  $600.  This  seems  to  have  been 
absorbed  among  a  population  of  pboxit  600 — an  average  of 
one  dollar  per  head.  If,  unfortunately,  every  district  and 
the  whole  population  had  been  treated  in  the  same  manner, 
no  one  could  count  on  a  fair  election. 

Hendry  was  president  of  the  only  organization  of  the 
Liberal  party  in  the  entire  district,  and  this  society  had  no 
knowledge  of  the  existence  of  this  sum  of  money.  Certainly 
it  was  not  intended  they  should  have.  The  proof  seems  strong 
that  it  was  a  secret  fund.  I  said  it  is  in  proof  the  fund  was 
for  the  election.  The  intention  is  to  be  inferred,  I  think, 
that  the  whole  fund  was  to  be  secretly  used.  There  were  no 
restrictions  on  any  part  of  what  Farrell  handed  over  to 
Seldon,  who  gave  without  any  limitation  or  condition  to 
Tupper  $100,  to  do  with  it  as  he  wished— of  course  in  the  elec- 
tion. If  a  dark  scheme  of  this  kind  could  be  carried  on  with 
impunity  the  freedom  of  election  would  be  endangered. 

With  respect  to  what  part  was  used  directly  for  bribery 
and  corruptly  within  the  Act,  suffice  it  to  say  that  the  proof 
is  clear  beyond  doubt  enough  was  so  used  to  void  the  election. 

Eussell,  J.: — The  law  is  well  settled  that  the  member 
elected  to  parliament  may  be  unseated,  no  matter  how  free 
he  may  be  from  personal  complicity  in  any  offence  against 
the  law,,  if  corrupt  practices  have  been  committed  by  any 
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person  coming  within  the  definition  of  an  agent.  The  re- 
spondent in  the  present  case,  in  consequence  of  circumstances 
that  had  occurred  in  connection  with  a  previous  election,  had 
given  his  principal  supporter  in  this  county,  Mr.  Farrell, 
M.P.P.,  to  understand  long  before  the  election  that  he  would 
not  hold  himself  responsible  for  any  but  legitimate  expen- 
ditures, and  no  doubt  intended  that  his  election  should  be 
fairly  and  purely  conducted.  But  I  do  not  think  he  has 
taken  the  requisite  precautions  to  avail  himself  of  the  pro- 
visions of  the  statute,  which  exonerates  a  candidate  in  the 
case  of  trivial  and  unimportant  offences  committed  without 
his  sanction  by  the  agents  for  whose  general  conduct  he  has 
become  responsible.  Under  these  circumstances  the  inquiry 
must  be  whether  any  of  the  persons  for  whose  conduct  he  is 
responsible,  so  far  as  the  validity  of  his  election  is  concerned, 
has  committed  any  corrupt  act. 

Mr.  Farrell,  the  member  of  the  Provincial  House  of  As- 
sembly for  Queens,  the  gentleman  just  referred  to,  is  I  think 
without  doubt  a  person  for  whose  acts  the  respondent  is  in  the 
sense  mentioned  responsible.  The  respondent  says  that  he 
was  at  all  times  an  active  supporter,  and  was  in  1904  an  ac- 
tive supporter  and  a  cordial  friend.  The  respondent  had 
often  corresponded  with  him  in  regard  to  the  public  matters 
of  the  constituency,  and  he  consulted  him  as  often  as  he 
thought  his  views  useful. 

While  the  respondent  had  had  correspondence  with  others, 
he  admits  in  answer  to  the  question  whether  Mr.  Farrell  was 
not  the  principal  person  with  whom  he  had  communicated 
in  regard  to  the  affairs  of  the  county,  that  while  he  had  cor- 
responded with  others,  Mr.  Farrell  "from  his  position  as 
local  member  would  take  a  prominence."  He  was  also  the 
proprietor  of  a  paper  which,  although  not  a  political  paper, 
was  classed  as  a  Liberal  paper,  and  respondent  is  sure  that 
any  support  Mr.  Farrell  could  give  him  he  did  give.  It  is 
perhaps  unnecessary  to  refer  to  any  further  details  in  the 
evidence,  because  I  think  it  would  not  be  gravely  contended 
were  it  not  for  the  exigencies  of  professional  advocacy,  that 
Mr.  Farrell  was  not  a  person  coming  within  the  definition 
of  an  agent,  as  that  term  is  used  anomalously  in  the  law 
relating  to  parliamentary  elections. 

It  must  be  borne  in  mind  that  the  respondent  was  not  in 
the  county  at  all  between  nomination  day  and  election  day. 
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He  did  not  intend  to,  and  could  not  under  the  circum- 
stances, manage  his  election  for  himself.  It  was  necessary 
that  he  should  have  some  person  or  persons  who  should  at- 
tend to  the  various  matters  requiring  attention  in  the  course 
of  the  campaign.  It  would  not  be  common  sense  to  assume 
under  the  known  and  well  recognized  conditions  of  public 
life  in  this  country  that  he  intended  or  desired  that  the  issue 
of  the  contest  should  be  left  to  be  determined  by  the  un- 
solicited and  spontaneous  action  of  the  electors.  He  had  had 
several  persons,  among  whom  was  Mr.  Farrell,  actively  en- 
gaged in  the  previous  contest  of  1900,  and  the  interview  and 
admonition  already  referred  to  suggest  an  inference  very 
obvious,  though  not  of  course  conclusive,  that  he  intended 
and  expected  that  Mr.  Farrell  should  exert  himself  in  like 
manner  in  any  future  contest  In  the  respondent's  examina- 
tion at  the  trial,  he  was  asked  if  it  had  not  been  impossible 
for  him  to  spend  anything  but  a  small  portion  of  his  time  in 
the  county,  to  which  he  of  course  replied  affirmatively: 
"  Q.  Therefore  you  were  obliged  to  leave  th§  mat^r  of  secur- 
ing your  return  to  your  friends  and  supporters  in  the  con- 
stituency ?  A.  That  is  so.  Q.  You  were  obliged  to  put  your- 
self in  the  hands  of  your  friends  and  supporters?  A.  That 
is  true.    Q.  You  did?    A.  I  did." 

I  think  that  no  matter  how  widely  the  cases  may  vary  as 
to  the  circumstances  and  conditions  requisite  to  constitute 
the  relationship  of  agency,  as  the  term  is  used  in  election  law, 
there  could  not  be  an  election  court  constituted  that  would 
not  under  these  circumstances  hold  the  member  responsible 
for  the  acts  of  Mr.  Farrell  in  so  far  as  the  tenure  of  his  seat 
was  concerned. 

Shortly  before  the  election,  about  a  week  before,  Mr.  Far- 
rell paid  between  five  and  six  hundred  dollars  to  John  J. 
Seldon  of  Liverpool  for  the  purposes  of  the  election  cam- 
paign in  Queen's  county.  This  was  not  an  unusually  large 
amount.  It  was  an  amount  which  could  easily  have  been 
expended  in  a  legitimate  manner  in  the  employment  of  can- 
vassers, the  legitimate  hiring  of  teams,  payiqent  of  board 
bills,  hire  of  rooms,  and  otherwise,  and  as  there  was  no  proof 
of  any  other  considerable  amount  having  been  raised  or  ex- 
pended in  the  county,  I  would  draw  no  inferences  adverse  to 
the  respondent  or  his  agents  merely  from  the  amount,  or  the 
circumstances  of  this  payment;  speaking  now  without  refer- 
ence to  the  manner  of  its  disbursement,  which  will  have  to 
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be  presently  considered.  But  the  liability  of  the  respondent 
does  not  cease  because  of  innocence  of  the  transaction  up  to 
this  point.  I  think  that  he  is  responsible  for  everything  that 
Seldon  did  with  respect  to  this  sum  of  money.  The  receipt  of 
the  money  by  Seldon  from  the  respondent's  agent,  for  the 
general  purposes  of  the  campaign,  would  make  him  respon- 
sible to  this  extent  even  if  Seldon  could  not  be  shewn  to  be 
an  agent  otherwise  than  by  virtue  of  his  connection  with 
Farrell.  But,  apart  altogether  from  that  connection,  I  think 
there  is  evidence  to  constitute,  Seldon  an  agent  of  the  re- 
spondent. He  was  counted  by  the  respondent  among  his 
active  supporters,  and  Hendry,  the  President  of  the  Liberal 
association,  thinks  that  Seldon  may  have  been  a  member  of 
the  executive  of  this  association  under  whose  auspices,  as 
Hendry  says,  the  respondent  was  brought  out.  Counsel  for 
the  respondent  has  fairly  argued  that  the  evidence  on  this 
point  is  somewhat  hazy.  I  have  not  I  think  overstated  it, 
but  I  must  concede  that  the  facts  just  now  referred  to  are 
not  proved  beyond  a  reasonable  doubt.  Perhaps  it  is  fair  to 
say  that  although  Hendry  speaks  of  the  ]£spondent  having 
been  brought  out  under  the  auspices  of  the  political  associa- 
tion referred  to,  it  would  be  more  just  to  say  that  the  associa- 
tion, or  its  more  active  members, — those  who  composed  the 
executive  with  the  possible  exception  of  Hendry  himself,  who 
was  the  president — actively  interested  themselves  in  securing 
the  respondent's  election,  and  it  is  not  conclusively  proved, 
perhaps  it  is  not  proved  at  all,  that  Seldon  was  on  the  said 
executive.  However  this  may  be,  I  have  no  doubt  we  are 
justified  in  finding  that  the  nomination  paper  of  the  respon- 
dent was  kept  for  a  time  in  Seldon's  store  for  signature,  and 
that  he  was  active  in  procuring  signatures  to  the  document 
It  may  not  be  distinctly  proved  that  Seldon  signed  it,  but 
my  recollection  of  his  evidence  is  that  he  said  he  would  un- 
doubtedly have  signed  it  if  he  had  been  asked.  If  this  par- 
ticular were  of  real  importance,  I  should  pause  to  verify  my 
recollection  by  reference  to  the  reporter's  notes  which  have 
not  yet  been  extended,  but  really  it  goes  without  saying  that 
if  Seldon  did  not  sign  the  paper  it  was  not  because  he  was 
not  ready  and  willing  to  do  so.  Whether  he  signed  the  paper 
or  omitted  to  do  so,  his  connection  with  this  official  docu- 
ment, which  required  and  received  the  formal  assent  of  the 
respondent,  brings  him  into  direct  relations  with  the  respon- 
dent, and  whether  standing  by  itself  it  would  or  would  not 
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be  sufficient  evidence  to  constitute  the  relationship  of  agency, 
I  think  that,  taking  it  in  connection  with  all  the  other  facts 
in  proof  to  which  reference  has  been  made,  there  can  be  no 
doubt  as  to  the  responsibility  of  the  respondent  for  the  acts 
of  Seldon  in  connection  with  the  conduct  of  the  campaign. 

It  is  not  necessary  to  decide  whether  the  payment  by 
Seldon  to  Tupper  of  the  sum  of  one  hundred  dollars  out  of 
the  sum  received  from  Farrell  was  a  corrupt  act.  That 
depends  upon  the  purposes  for  which  it  was  handed  ovet.  I 
have  some  doubt  whether  it  would  be  reasonably  possible  for 
this  payment  to  have  been  made,  at  the  late  stage  of  the  cam- 
paign at  which  it  was  made,  for  any  legitimate  purposes. 
However  that  may  be,  it  is  proved  belyond  reasonable  doubt 
that  it  was  not  all  of  it  disposed  of  by  Tupper  in  a  legitimate 
manner.  The  payment  by  him  to  Sheriff  to  reimburse  him 
for  money  that  had  been  paid  out  by  the  latter  pursuant  to 
an  arrangement  made  before  election  day  in  bringing  voters 
to  the  polls,  was  I  think  an  illegal  act,  and  the  payment  to 
Weagle  which  Tupper  says  "had  some  connection  with  an 
open  house  they  had  there  "  on  election  day,  was  also  illegal. 
As  to  the  balance  of  the  money,  while  the  witness  Tupper 
said  it  had  been  expended  for  legitimate  purposes,  he  could 
not  name  any  legitimate  purposes  for  which  any  of  it  had 
been  expended,  and  entirely  failed  to  shew  what  had  been 
done  with  it. 

I  think  that  under  the  Niagara  Case,  1  H.  E.  C.  568,  we 
must  hold  that  the  election  is  avoided  by  the  acts  of  Tupper, 
for  whom  the  respondent  is  responsible,  although  he  may 
never  have  seen  him,  and  would  doubtless  have  discounten- 
anced and  forbidden  such  acts  if  he  had  been  made  aware  that 
they  were  about  to  be  committed.  In  the  case  referred  to, 
the  respondent  it  is  true  was  directly  connected  with  the  money 
which  was  corruptly  used,  of  which  there  is  no  evidence  in 
this  case  and  no  circumstances  to  suggest  a  suspicion.  But 
the  point  of  that  case  is  that  the  respondent,  who  had  hand- 
ed over  the  money  in  good  faith  and  for  legitimate  pur- 
poses to  Gunn,  was  held  responsible,  because  .Gunn  had  paid 
part  of  it  over  to  Wilson,  who  in  turn  had  paid  a  portion  of 
it  over  to  Young  and  others,  by  whom  the  corrupt  acts  were 
committed  in  the  course  of  the  election.  The  learned  Judge 
cites  the  language  of  Lord  Blackburn,  in  which  he 
puts    the    analogy    of    the    liability    of    the    sheriff    3for 
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bis  subordinates :  "  The  analogy  that  t  put  in  the  course 
of  the  case  is  a  strong  one;  I  mean  that  of  the  liability  of 
the  sheriff  for  the  under-sheriff  when  he  is  not  merely  re- 
sponsible for  the  acts  which  he  himself  has  done,  but  also  for 
the  acts  of  those  whom  the  under-sheriff  employs,  and  not  only 
responsible  for  the  acts  done  by  virtue  of  the  mandate,  but 
also  for  the  acts  done  under  colour  of  the  mandate,  matters 
which  have  been  carried  very  far  indeed  in  relation  to  the 
*beriff.w 

As  these  acts  done  by  Tupper  have  been  proved  by  what 
I  consider  sufficient  evidence,  and  in  themselves  must  lead  to 
the  avoiding  of  the  election,  it  is  not  necessary  that  I  should 
examine  the  evidence  in  the  other  cases.  I  have  some  doubt 
whether  Dexter,  who  bribed  Hatt  and  Craig,  has  been  proved 
to  be  an  agent  of  the  respondent,  and  rather  incline  to  the 
view  that  he  was  not.  The  agency  of  Mulhall  is  not  so 
clear  or  conclusive  as  that  of  Seldon  or  Tupper;  but  I  incline 
to  consider  it  sufficient  to  make  the  respondent  liable  for  his 
acts  in  the  bribery  of  Wolf,  Hanson,  and  Morrison.  I  doubt 
if  the  agency  of  Freeman  is  proved,  who  gave  a  bribe  to 
Keens,  or  of  Locke,  who  hired  teams  (or  a  team?)  from  Hall 
for  use  on  the  day  of  election.  Under  the  more  strict  au- 
thorities, I  incline  to  think  these  persons  would  be  held  to  be 
agents  of  the  respondent;  but  I  am  quite  certain  that  au- 
thorities can  be  found  in  the  cases,  both  English  and  Cana- 
dian, under  which  their  agency  would  have  to  be  held  not  to 
be  established.  There  would  be  nothing  gained  by  an  analy- 
sis of  the  evidence  in  regard  to  these  persons,  or  an  examina- 
tion of  the  authorities  on  the  question.  The  respondent  did 
not  authorize  or  sanction  their  misconduct,  or  the  corrupt  or 
illegal  acts  of  these  or  any  others  of  his  supporters.  The  law 
which  the  wisdom  and  virtue  of  the  English  Parliament  and 
Colonial  Legislatures  have  built  up,  and  which  the  Parlia- 
ment and  Legislatures  of  this  country  continue  in  its  essen- 
tial features  to  maintain,  holds  him  liable  for  the  acts  of 
his  supporters  if  they  come  within  the  parliamentary  defini- 
tion of  election  agency,  and  the  legal  consequences  that  follow 
to  the  respondent  from  the  proof  of  the  particular  cases  just 
referred  to,  so  far  at  least  as  his  seat  in  Parliament  is  con- 
corned,  would  be  neither  aggravated  nor  mitigated  by  any 
conclusions  that  might  be  arrived  at  with  respect  to  the  other 
cases. 
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Bussell,  J.  August  24th,  1906. 

VANBUSKIRK  v.  SMITH. 

Broker  —  Agreement  to  Carry  Stocks  on  Margin  —  Wrongful 

Sale — Measure  of  Damages. 

Action  for  money  had  and  received,  tried  before  Rus- 
sell, J. 

W.  B.  A.  Ritchie,  K.C.,  for  plaintiff. 

H.  A.  Lovett,  for  defendant. 

Russell,  J.: — The  plaintiff  contracted  with  the  defen- 
dant, a  broker,  that  the  latter  should  purchase  for  him  shares 
of  the  stock  of  a  number  of  corporations,  the  plaintiff  paying 
down  an  agreed  margin  of  the  value,  and  the  broker  supply- 
ing the  balance,  charging  the  plaintiff  with  interest  and 
crediting  dividends  until  the  stock  was  sold.  The  plaintiff 
agreed,  in  the  event  of  the  shares  falling  in  value,  that  he 
would  pay  further  sums  on  account,  and  I  take  it  as  proved 
that  the  defendant  agreed  to  hold  the  stocks  for  the  plain- 
tiff so  long  as  the  margins  were  kept  paid.  I  find  also  that 
the  plaintiff  always  made  such  payments  as  were  required  of 
him  on  this  account  What  happened  was  that  the  defen- 
dant without  the  authority  of  the  plaintiff  disposed  of  his 
stock  and  thereafter  absconded,  leaving  the  plaintiff,  along 
with  many  others,  without  either  stocks  or  money.  In  fact 
he  had  parted  with  the  stocks  some  time  before  he  left  the 
city,  and  for  some  time  after  parting  with  them  continued 
to  make  demands  for  cover  when  the  stocks  fell  in  value,  as 
if  he  had  still  been  holding  them  for  the  plaintiff.  This  is 
true  as  to  some  of  the  stocks;  whether  as  to  all  of  them  or 
not  is  immaterial.  What  I  should  probably  have  said  is 
that  it  does  not  affect  the  question  whether  it  is  true  as  to 
any  of  them.  The  question  is  whether  plaintiff's  damages 
are  to  be  determined  by  the  market  value  of  the  stocks  at 
the  time  when  he  had  notice  that  defendant  had  disposed  of 
them  (or  a  reasonable  time  thereafter) ;  or,  on  the  other  hand, 
whether  the  criterion  to  be  taken  is  the  highest  market  value 
of  the  stock  between  the  time  when  plaintiff  had  notice  and 
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the  date  of  the  trial.  The  plaintiff  claims  the  criterion  last 
mentioned,  bnt  is  willing  to  accept  that  of  the  price  at  which 
the  stocks  were  purchased. 

If  it  were  the  case  of  an  ordinary  sale  of  goods,  with  a 
failure  to  deliver  when  delivery  was  due,  the  measure  of  dam- 
ages would  be  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach,  and  they  would 
be  merely  nominal  if  the  market  had  fallen;  but  this  prin- 
ciple does  not  apply  or  has  not  always  been  applied  where 
there  has  been  an  anticipatory  breach  before  the  time  for 
performance  by  delivery  has  arrived,  and  I  do  not  think  that 
in  such  a  case  the  purchaser  is  bound  to  endeavour  to  miti- 
gate the  loss  by  going  into  the  market  and  making  a  new 
contract.  The  remarks  of  Mr.  Campbell  in  reference  to  the 
suggestion  that  it  may  be  the  duty  of  the  buyer  in  such  a 
case  to  go  into  the  market  and  mitigate  his  loss  by  entering 
into  a  new  contract,  have  never  that  I  know  of  been  an- 
swered (see  Campbell  on  Sale6,  p.  377).  It  is  only  by  virtue 
of  this  supposed  duty  that  the  market  price  at  the  time  of  the 
anticipatory  breach  can  be  made  the  measure  of  damages. 
But  for  this  one  would  say  that  the  measure  of  damages  is 
the  value  of  the  goods  at  the  time  when,  under  the  contract, 
the  delivery  should  be  made,  and  is  not  made.  In  this  case, 
the  contract  was  to  hold  the  stock  until  it  should  came  back 
to  the  purchase  price,  provided  the  requisite  cover  was  always  * 
supplied.  This  contract  was  broken  by  the  defendant,  and 
even  if  the  case  were  one  of  an  ordinary  sale  of  goods,  I  do 
not  see  why  the  price  at  the  time  when  the  stocks  should 
have  been  sold  by  the  broker,  would  not  govern.  They  should 
have  been  sold  when  they  reached  the  purchase  price,  and 
not  before  that  date.  If  they  had  never  reached  that  value, 
there  may  of  course  be  some  limit  of  reasonable  time  when 
the  defendant  could  have  insisted  upon  the  closing  of  the 
account,  but  that  question  does  not  arise  here.  Neither  is  it 
necessary  to  decide  whether  a  value  higher  than  the  purchase 
price  could  be  claimed,  as  the  plaintiff  waives  any  claim  that 
he  may  have  on  that  basis.  The  plaintiff's  judgment  will  be 
based  on  the  purchase  price  of  all  the  stocks  that  reached  that 
figure  before  the  trial,  and  as  no  such  evidence  was  offered 
as  in  the  case  of  Eoper  v.  Johnstone,  L.  B.  8  C.  P.  167, — 
I  mean  speculative  evidence  as  to  a  probable  rise  in  value 
subsequent  to  the  date  of  the  trial, — the  measure  of  damages 
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ps  to  any  stocks  that  did  not  previous  to  the  trial  reach  the 
purchase  price,  will  be  the  highest  price  they  had  reached 
before  the  trial. 


NOVA  SCOTIA. 

Russell,  J.  August  24th,  1906. 

BENT  v.  MORINE. 

Arrest — Absconding  Debtor. 

Motion  argued  before  Russell,  J.,  at  Chambers,  to  set 
aside  an  order  for  defendant's  arrest. 

H.  Mellish,  K.C.,  in  support  of  motion. 

W.  F.  O'Cpnnor,  contra. 

Russell,  J. : — I  think  the  plaintiff  was  warranted  in  be- 
lieving that  the  defendant  was  about  to  leave  the  Province; 
also  that  a  cause  of  action  is  disclosed  in  the  affidavit  for 
arrest,  and  was  proved  to  the  satisfaction  of  the  commis- 
sioner; also  that  the  defendant  is  named  with  sufficient  ac- 
curacy as  Percy  S.  Morine.  I  also  think  it  is  consistent  with 
the  defendant's  affidavit  that  at  the  time  of  the  arrest  he  had 
the  intention  to  leave  the  province  at  a  much  earlier  time  than 
he  may  now  intend  to  leave.  I  must,  therefore,  decline  to  set 
aside  the  order  for  his  arrest. 


NOVA  SCOTIA. 

Russell,  J.  August  24th,  1906. 

HUNTLEY  v.  JEFFERS. 

Water  and  Watercourses — Riparian  Rights — Water  Lots — In- 
terference with  Navigation — Injunction — Balance  of  Con" 
venience. 

Motion  argued  before  Russell,  J.,  at  Chambers,  to  re- 
strain defendant  from  building  a  wharf,  which  it  was  con- 
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tended  would  prevent  plaintiff  from  launching  a  vessel  in 
course  of  construction. 

H.  Mellish,  K.C.,  for  plaintiff. 

H.  A.  Lovett,  for  defendant. 

Russell,  J.: — I  think  that  the  grant  under  which  de- 
rivatively the  defendant  claims  gives  him  the  fee  simple  down 
to  the  bed  of  the  fresh  water  stream,  and  not  merely  to  the 
tidal  highwater  mark.  This  grant  was  made  before  1867, 
and  no  question  could  arise  as  to  the  right  to  make  such  a 
grant. 

I  do  not  think,  that  the  provisions  of  B.  S.  C.  c.  92,  re- 
quire an  order  in  council  to  enable  one  to  construct  a  wharf 
on  his  own  land  covered  with  navigable  water. 

If  these  positions  are  correct,  the  defendant  is  within  his 
strict  legal  rights  in  constructing  the  wharf,  the  completion 
of  which  the  plaintiff  seeks  to  enjoin. 

But  even  if  defendant's  grant  goes  only  to  highwater 
mark,  I  would  gather  from  the  language  of  Boyd,  C,  in 
Ratte  v.  Booth,  11  0.  R.  at  pp.  500,  501,  that  his  wharf  would 
not  be  a  nuisance,  and  it  is  only  because  of  its  being,  as  al- 
leged, a  public  nuisance,  which  inflicts  special  damage  upon 
the  plaintiff,  that  I  have  been  asked  to  enjoin  the  defendant 

I  have  assumed  that  it  was  my  duty  to  decide  upon  the 
application  the  moment  the  case  on  the  affidavits  was  com- 
pleted, and  the  last  of  these  has  been  handed  to  me  only  this 
morning.  The  case  is,  however,  so  serious  for  the  plaintiff, 
if  his  position  is  correct,  that  I  think  it  may  be  possible  that 
I  should  do  great  injustice  by  undue  precipitancy.  The  case 
as  it  now  presents  itself  on  the  additional  affidavits  on  both 
sides,  is  not  the  case  that  was  argued  before  me,  and  inas- 
much as  the  defendant  has  an  undertaking  for  damages,  and 
his  injuries  are  such  as  damages  can  repair  while  a  wrong 
decision  against  the  plaintiff  might  ruin  him,  I  have  deter- 
mined not  to  grant  the  rule  until  the  parties  can  be  again 
heard  on  the  added  affidavits.  For  this  purpose  the  cause 
may  be  entered  on  the  Chambers  docket  for  Tuesday  next 
when  the  whole  case  will  be  open  to  either  party. 


% 
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HEW  BKUJHBWiCJL 

Pull  Court.  February  10th,  1906. 

PAPAGEORGIOUV  v.  TURNER. 

Alien — Wrongful  Entry — Deportation  —  Foreign  Law —  Evi- 
dence— Trespass  in  Foreign  Country — Findings  of  Fact. 

The  plaintiff  was  a  Greek  who  came  first  to  Montreal  and 
then  to  St.  John,  in  August,  1903.  He  had  sought  admis- 
sion to  the  United  States  but  was  refused,  because  the  medi- 
cal examiner  had  reported  that  he  was  suffering  from  trar 
choma. 

The  action  was  brought  against  the  United  States  Im- 
migrant Inspector  for  Maine,  for  malicious  arrest  and  impris- 
onment. The  plaintiff  alleged  that  he  had  been  induced  by 
one  Serafic  (who  was  a  special  immigration  officer,  but  who 
represented  himself  to  the  plaintiff  to  be  a  Greek  merchant) 
to  be  smuggled  into  the  United  States ;  that  with  the  aid  of 
Serafic  and  two  Assyrians,  Morey  and  Cordy,  he  was  so 
smuggled  about  the  last  of  August,  1903,  into  Eastport, 
Maine;  that  there  at  the  instance  of  the  defendant  he  and 
the  others  were  arrested,  and  taken  to  Portland,  Maine;  that 
no  offence  was  charged  against  the  plaintiff,  but  that  he  was 
kept  in  prison  at  Portland  until  December  2nd,  1903,  whan 
he  was  brought  into  Court  to  give  evidence  against  the  two 
Assyrians;  that  after  that  the  Judge  of  the  Court  directed 
that  he  should  be  returned  to  St.  John;  that  he  was  not 
returned  to  St.  John,  but  was  taken  to  Ellis  Island,  New 
York;  and  was  from  there  sent  to  Naples,  where  he  arrived 
on  December  23rd,  1903.  The  plaintiff  claimed  that  the 
arrest  at  Eastport,  the  detention  at  Portland,  the  transference 
to  Ellis  Island,  and  the  deportation  to  Naples,  were  all  done 
at  the  instance  of  the  defendant;  and  further,  that  there  was 
collusion  between  the  defendant  and  Serafic. 

The  defendant  pleaded  "riot  guilty ;"  denied  the  state* 
ments  set  forth  in  the  plaintiff's  declaration;  and  claimed 
that  the  arrest  and  Subsequent  proceedings  were  done  pur- 
suant to  the  laws  of  the  United  States,  and  that  the  defen- 
dant was  justified. 
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The  action  was  tried  at  St.  John  in  February,  1905,  before 
Tuck,  C.J.,  who,  after  consideration,  gave  judgment  in 
favour  of  the  defendant.  In  concluding  his  judgment  he 
sai£,."I  rest  my  judgment  on  two  grounds;  first,  that  the 
defendant  was  not  guilty  of  trespass  and  imprisonment  for 
what  Serafic  did  at  St.  John ;  and,  secondly,  that  what  he  did 
in  Maine  is  justifiable  by  the  laws  of  the  United  States.  It 
may  be  that  I  ain  wrong  in  this  conclusion  for  the  case  is 
new,  and  there  is  no  decided  case  to  guide  me.  If  I  am 
wrong  another  Court  can  set  me  right.  My  order  is  that  a 
verdict  be  entered  for  the  defendant,  with  leave  to  the  plain- 
tiff to  move  the  Court  above  to  have  the  verdict  entered  for 
him.  And  to  avoicl  the  necessity  of  another  trial,  should  the 
Court  think  my  judgment  erroneous,  I  assess  the  damages 
at  fifteen  hundred  dollars,  with  power  to  the  Court  in  banc 
to  increase  or  diminish  the  damages." 

Pursuant  to  this  leave,  application  was  made  at  Michael- 
mas Term,  1905,  before  Tuck,  C.J.,  Hanington,  Barker, 
and  McLeod,  JJ»,  to  set  aside  the  verdict  for  defendant  and 
to  enter  a  verdict  for  plaintiff. 

* '   The  Attorney-General  of  New  Brunswick  (Pugsley,  K.C.), 
for  plaintiff. 

L.  A.  Currey,.K.C.,  for  defendant. 

Tuck,  C.J.,  read  a  judgment  adhering  to  the  view  ex- 
pressed by  him  at  the  trial. 

Barker,  J. : — The  first  question  to  be  determined  I  think 
is  whether  the  Chief  Justice  was  right  in  finding  as  a  fact 
in  the  case  that  the  defendant  was  not  only  free  of  any  con- 
nection with  Serafic  in  smuggling  the  plaintiff  from  St 
John  into  the  United  States,  but  that  he  had  no  suspicion  of 
anything  improper  being  done  until  after  he  had  arrested  the 
defendant  at  Eastport.  Is  that  a  finding  which  this  Court 
ought  to  disregard?  I  think  so.  I  had  occasion  in 
Boggs  v.  Scott,  34  N.  B.  R.  110,  to  refer  briefly  to  the  rule 
which  governs  motions  for  new  trials  on  objections  to  a  Judge's 
findings  of  fact  in  cases  tried  without  a  jury.  The  Court 
in  such  a  case  can  disregard  such  a  finding  and  substitute  for 
it  the  finding  which  they  think  he  should  have  made  and  give 
judgment  accordingly  without  ordering  a  new  trial,  as  would 
be  done  if  the  case  had  been  trifd  with  a  jury :  C.  S.  1903,  c. 
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111,  s.  375.  In  order  to  warrant  that  course,  the  Court  must 
be  satisfied  that  the  Judge  is  wrong.  And  the  onus  of  shew- 
ing that  is  upon  the  party  moving.  If  the  question  is  left  in 
doubt,  the  presumption  that  the  Judge  is  right  is  not  displaced. 
I  am  speaking  of  course  of  cases  where,  as  in  the  present  case, 
the  evidence  has  been  given  viva  voce  before  the  Judge, 
and  he  has  therefore  had  the  very  great  advantage  of  observ- 
ing the  witnesses  and  their  demeanour  under  examination. 
Coughlan  v.  Cumberland,  [1898]  1  Ch.  704,  may  be  re- 
ferred to  as  a  recent  exposition  of  the  rule.  Scott  v.  Bent, 
38  U.  C.  B.  30,  and  Smith  v.  Hamilton,  29  U.  C.  R.  394,  are 
cases  where  the  rule  has  been  acted  upon  in  Ontario.  In  the 
latter  cases,  the  Judge's  finding  was  upheld  even  where  the 
Court  say  themselves  they  would  have  found  differently.  In 
Jones  v.  Hough,  5  Ex.  D.  115,  Cotton,  L.J.,  at  p.  125  says: 
"  Of  course  I  need  not  say  in  all  questions  of  fact,  especially 
where  there  has  been  viva  voce  evidence  before  the  Judge  in 
the  Court  below,  the  Court  of  Appeal  ought  to  be  most  un- 
willing to  interfere  with  the  conclusion  which  the  Judge  has 
arrived  at  when  he  has  had  the  opportunity,  which  the  Court 
have  not,  of  seeing  the  witnesses  and  judging  of  their  de- 
meanour." Speaking  for  myself,  I  am  not  prepared  to  say 
that  I  am  convinced  that  the  Chief  Justice  was  wrong  in  his 
finding  of  this  fact.  On  the  contrary,  I  think  I  should  have 
found  it  as  he  did,  if  the  manner  in  which  the  defendant 
gave  his  evidence  had  impressed  me,  as  apparently  it  did  the 
Chief  Justice,  as  the  evidence  of  an  honest  and  reliable  wit- 
ness. His  testimony  was  positive,  and,  so  far  as  I  have  been 
able  to  discover  from  the  record,  uncontradicted,  except  by 
one  or  two  circumstances,  only  one  of  which  seems  to  me  of 
any  importance  as  calculated  to  throw  any  doubt  on  his  sin- 
cerity. I  allude  to  Serafic's  pretended  arrest  with  the  others 
at  Eastport,  an  incident  which  the  defendant  explained  to 
the  Chief  Justice's  satisfaction.  To  me  it  seems  wholly  im- 
probable that  a  man  occupying  a  position  of  such  responsi- 
bility as  the  defendant  did  under  his  government,  would  mix 
himself  up  with  so  disgraceful  and  indefensible  a  transac- 
tion as  that  of  Serafic,  which,  if  it  succeeded,  profited  him 
nothing,  and  if  it  became  known  to  the  United  States  au- 
thorities, one  may  assume,  would  necessarily  have  led  to  his 
dismissal  from  office. 

The  case,  I  think,  must  be  disposed  of,  as  it  should  be  dis- 
posed of   if  it  were  being  tried  in  the  United  States  Court. 
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And  if  the  defendant  was  justified  by  the  laws  of  that  coun- 
try in  what  he  did,  this  Court  on  proper  proof  of  those  lawB 
would  hold  in  accordance  with  them,  as  the  illegal  acts  com- 
plained of  were  all  done  by  the  defendant  within  the  United 
States  territory.  In  Phillips  v.  Eyre,  L.  R.  6  Q.  B.  1,  Willes, 
J.,  in  delivering  the  judgment  of  the  Court  says  (p.  28) : 
"And  in  like  manner,  the  civil  liability  arising  out  of  a  wrong 
derives  its  birth  from  the  law  of  the  place,  and  its  character 
is  determined  by  that  law.  Therefore  an  act  committed 
abroad,  if  valid  and  unquestionable  by  the  law  of  that  place, 
cannot  so  far  as  civil  liability  is  concerned,  be  drawn  in  ques- 
tion elsewhere  unless  by  force  of  some  distinct  exceptional 
legislation,  superadding  a  liability  other  than  and  besides 
that  incident  to  the  act  itself.  In  this  respect  no  sound  dis- 
tinction can  be  suggested  between  civil  liability  in  respect  of 
a  contract  governed  by  the  law  of  the  place  and  a  wrong." 
In  The  M.  Moxham,  1  P.  D.  107,  James,  L.  J.,  says :  u  It  was 
properly  conceded  by  Mr.  Benjamin  in  his  argument  that 
the  present  question  must  be  tried  exactly  in  the  same  way 
as  if  it  were  being  tried  in  Spain.  ...  It  is  settled  that 
if  by  the  law  of  the  foreign  country  the  act  is  lawful,  or  is 
excusable,  or  even  if  it  has  been  legitimized  by  a  subsequent 
Act  of  the  legislature,  then  this  Court  will  take  into  considerar 
tion  the  state  of  the  law ;  that  is  to  say,  if  by  the  law  of  the 
foreign  country  a  particular  person  is  justified  or  is  excused, 
or  has  been  justified  or  excused  for  the  thing  done,  he  will 
not  be  answerable  here."  See  also  Machado  v.  Fontes,  [1897] 
2  Q.  B.  231,  Scott  v.  Seymour,  1  H.  &  C.  219. 

The,  next  question  is  whether  it  has  been  proved  by  suf- 
ficient evidence  what  the  foreign  law  is,  and  whether  under  it 
the  defendant  made  out  a  justification  for  his  action.  The 
Chief  Justice  in  a  considered  opinion  which  he  gave  on  this 
point  when  he  entered  the  judgment,  held,  as  a  matter  of 
law,  that  the  defence  had  been  made  out,  and  that  the  United 
States  law  and  the  statutes  in  evidence  afforded  a  complete 
justification  to  the  defendant  for  what  he  did — the  arrest  at 
Eastport;  taking  the  defendant  in  custody  to  Portland;  the 
subsequent  taking  him  in  custody  from  Portland  to  New 
York  for  deportation;  and  the  handing  him  over  to  the 
officers  at  Ellis  Island  for  that  purpose.  The  Chief  Justice 
does  not  point  out  specifically  either  the  sworn  evidence  or 
the  United  States  statutes  which  demonstrate  this  proposition. 
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Before  discussing  the  sufficiency  of  this  evidence,  it  is 
well  to  recall  exactly  the  nature  of  the  proof  which  is  required 
when  a  foreign  law  is  relied  on.  It  may  be  proved  and  most 
generally  is  proved,  by  lawyers  of  the  foreign  country,  or 
persons  skilled  in  the  particular  question  or  subject  involved, 
by  reason  of  their  having  held  some  public  office,  and  there- 
fore experts  in  that  particular  legal  question.  If  the  law 
relied  on  is  embodied  in  statutes,  they  can  be  proved,  and  if 
a  construction  has  been  placed  on  these  statutes  by  the  Courts 
of  the  country,  such  judicial  decisions  may  be  produced  and 
ref erred  to  as  shewing  the  exact  state  of  the  law.  It  will  some- 
times happen  that  the  experts  will  differ  in  their  opinion  as 
to  the  meaning  of  statutes,  in  which  case  the  Judge  could,  in 
my  opinion,  always  have  construed  them  himself.  At  all 
events  he  can  do  so  now :  C.  S.  1903,  c.  127,  s.  60.  In  Rice  v. 
Gunn,  4  0.  R.  579,  the  Court  examined  and  relied  on  reported 
cases  in  the  United  States  Courts  not  cited  at  all,  in  order 
to  arrive  at  a  knowledge  of  the  foreign  law  in  reference  to  a 
certain  class  of  contracts,  there  being  conflicting  opinions 
among  the  expert  witnesses.  Bremer  v.  Freeman,  10  Moo. 
P.  C.  306,  was  relied  on  as  an  authority  for  that  course.  In 
Concha  v.  Mumetta,  40  Ch.  D.  545,  the  following  language 
is  used  (reading  extract). 

On  the  trial  and  on  this  motion,  attention  was  directed  to 
several  decisions  of  the  Supreme  Court  of  the  United  States 
in  reference  to  the  Act  of  Congress  under  which  the  deporta- 
tion took  place,  as  well  as  others  of  an  earlier  date,  and  of 
a  similar  character,  Before  referring  to  these,  it  is  well  per- 
haps to  state  precisely  what  the  defendant's  acta  are  for  which 
it  is  sought  to  hold  him  liable  in  this  action.  On  the  27th 
of  August,  1903,  acting  in  his  official  capacity  as  an  emigra- 
tion inspector  under  the  Act  in  question,  he  arrested  or  de? 
tained  or  took  in  charge,  for  I  think  it  is  immaterial  by  what 
precise  name  you  call  it,  the  plaintiff  at  Eastport  as  an  alien 
then  being  unlawfully  within  the  United  States  territory,  and 
in  violation  of  the  Act  of  Congress  passed  in  March,  1903, 
and  a  person  who,  by  the  provisions  of  that  Act,  was  liable 
to  be  deported.  The  defendant  had  personal  knowledge  that 
#ie.  plaintiff  had  but  a  few  days  before  been  examined  by  the 
official  medical  officer  at  St.  John,  who  reported  him  suffer- 
ing from  trachoma,  a  loathsome  and  contagious  disease, 
which  by  the  Act  in  question  prohibited  him  from  entering 
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United  States  territory.  And  the  defendant  also  knew  that 
on  that  certificate  a  special  board  of  inquiry  under  the  Act 
of  which  he  himself  was  chairman  had,  at  St.  John,  but  a  few 
days  before  that,  refused  the  plaintiff  permission  to  enter  the 
United  States,  and  that  he  was  by  reason  of  that  decision, 
final  as  it  was  by  virtue  of  s.  10  of  the  Act,  for  the  time  at 
least,  excluded  from  the  United  States  territory.  The  evi- 
dence does  not  warrant  the  Attorney-General's  contention 
that  the  defendant  arrested  the  plaintiff  at  Eastport  simply 
as  a  witness  against  Morey  and  Corey  on  the  charge  of 
smuggling  the  plaintiff  into  Maine,  which  was  then  or  soon 
after  made  against  them.  It  is  true  that  afterwards  by  pro- 
cess of  a  subpoena  served  upon  him,  he  was  detained  as  a 
witness  under  an  order  of  the  Court,  with  which  the  defen- 
dant had  nothing  whatever  to  do,  and  which  he  could  not 
control.  The  evidence  I  think  clearly  establishes  the  fact 
that  the  arrest  by  the  defendant  was  solely  with  a  view  to  the 
deportation  of  the  plaintiff  as  a  prohibited  alien  unlawfully 
within  the  United  States  territory.  So  soon  as  tlie  arrest 
was  made  the  defendant  reported  to  his  superior  officer  at 
Montreal,  who  replied  by  telegram  of  the  same  date  (August 
27),  to  refer  the  case  to  the  proper  officer  of  the  department 
of  justice,  and  when  the  law  no  longer  required  the  alien  as 
a  witness  to  hold  him  for  deportation  to  Europe,  and  to  re- 
port promptly.  It  is  I  think  abundantly  clear  from  the  tele- 
gram, from  the  telegrams  of  September  4th,  1903,  from  the 
United  States  Immigration  Commissioner  at  Montreal  to  the 
defendant;  one  of  the  same  date  to  the  Commissioner-General 
of  Immigration,  and  the  letter  of  the  acting  commissioner  to 
the  defendant,  of  September  10th,  1903,  taken  in  connection 
with  the  undisputed  evidence  of  the  defendant  himself,  that 
the  original  detention  at  Eastport  was  for  the  purpose  I  have 
mentioned;  that  instructions  for  the  plaintiffs  deportation 
were  immediately  given,  and  no  doubt  would  have  been 
promptly  carried  out  had  not  the  law  officers  interfered  and 
taken  charge  of  him  as  a  witness  in  the  criminal  charge  I 
have  mentioned,  and  detained  him  for  that  purpose  until  that  - 
charge  was  tried  and  disposed  of.  He  was  in  fact  produced 
as  a  witness  before  the  grand  jury  and  the  Court  on  the  trial, 
and  he  received  full  pay  as  such  witness  when  handed  over  to 
the  defendant  as  the  officer  detailed  by  the  department  to 
take  him  to  Ellis  Island.  It  seems  clear  that  the  detention 
of  the  plaintiff  at  Eastport  from  the  27th  September  until  the 
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other  state  officials  took  charge  of  him,  and  the  taking  charge 
of  him  on  the  8th  December  at  Portland,  and  delivering  him 
over  to  Commissioner  Williams  on  the  9th  December,  were 
acts  of  the  defendant  for  which  he  is  answerable.  The 
Attorney-General  has  attacked  the  detention  at  Eastport  as 
being  illegal  on  two  grounds:  (1)  that  there  were  no  war- 
rant, (2)  that  the  plaintiff  was  legally  in  Eastport,  and  that 
without  some  investigation  held  in  the  United  States  after 
his  arrival  there  by  which  the  illegality  of  his  being  there 
would  be  determined,  he  could  not  be  deported.  And  he  at- 
tacks the  actual  deportation  as  illegal  because  St.  John  was 
the  port  from  which  the  plaintiff  came  into  the  United  States, 
and  therefore,  according  to  his  contention,  the  port  or  place 
to  which  he  should  have  been  returned.  Mr.  Chapman,  who 
is  assistant  district  attorney  for  Maine,  and  a  practising  law- 
yer in  that  State,  was  examined  at  the  trial,  and  gave  it  as 
his  opinion  that  the  effect  of  the  Act  of  Congress  in  question 
was  to  make  the  action  of  the  special  board  held  at  St.  John 
based  on  Dr.  Walker's  certificate  that  the  plaintiff  had  tra- 
choma final,  and  that  there  was  therefore  nothing  further  to 
inquire  about  after  he  arrived  at  Eastport,  and  that  this 
being  so,  he  was  unlawfully  in  the  United  States.  As  Mr. 
Chapman's  view  is  not  accepted  by  the  Attorney-General,  I 
feel  at  liberty  to  refer  to  the  Act  itself  and  the  various  au- 
thorities which  were  referred  to  as  sustaining  Mr.  Chapman's 
view.  And,  if  necessary,  this  Court  by  the  Act  I  have  al- 
ready cited  (C.  S.  1903,  c.  127,  s.  60)  "may  review  and  deal 
with  the  matter  in  like  manner  as  if  the  question  had  arisen 
under  an  Act  of  the  General  Assembly  of  this  Province." 
Mr.  Chapman's  evidence  is  not  very  exact,  and  not  altogether 
satisfactory  on  that  account,  as  to  the  right  in  such  cases 
to  detain  without  warrant.  He  was  about  to  speak  of  au- 
thorities, by  which  I  understand  him  to  mean  judicial  deci- 
sions by  United  States  Courts  recognized  as  laying  down  the 
law  correctly  on  that  point,  but  the  Attorney-General  inter- 
rupted him  at  that  point  of  his  examination  and  it  was  not 
again  referred  to.  I  infer  from  his  evidence  that  his  opinion 
as  to  the  United  States  law  on  that  point  as  settled  and 
recognized  by  binding  decisions,  was  that  such  detention  was 
lawful. 

The  Act  of  Congress  in  question  (passed  March  3rd,  1903) 
is  an  Act  passed  to  regulate  the  immigration  of  aliens  into 
the  United  States;  s.  2  provides  that  certain  classes  of  per- 
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sons,  of  whom  the  plaintiff  was  one  at  that  time,  shall  be 
excluded  from  admission  into  the  United  States;  and  s.  20 
provides  that  any  alien  who  shall  come  into  the  United  States 
in  violation  of  law  shall  be  deported.  The  plaintiff  was  actu- 
ally excluded  by  two  boards,  one  at  Montreal  and  one  at  St 
John,  and  notwithstanding  that  he  did  voluntarily  go  to 
Eastport.  I  am  unable  to  see  how  it  can  be  contended  that 
he  was  not  there  in  violation  of  law  under  the  circumstances. 
The  evidence  clearly  shews  that  he  knew  that  he  was  violating 
the  law  when  he  went,  for  he  had  been  distinctly  told  that  if 
he  did  go  and  was  found  in  the  United  States  he  would  be 
deported.  I  think  Mr.  Chapman's  construction  of  the  Act 
in  this  particular  was  quite  correct.  The  constitutionality 
of  this  and  similar  enactments  has  been  upheld  by  the  Su- 
preme Court  of  the  United  States  over  and  over  again: 
Turner  v.  Williams,  104  U.  S.  279;  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538 ;  Japanese  Case,  189  U.  S.  86. 
The  power  of  prohibiting  the  entrance  of  aliens  into  a  coun- 
try is  one  which  is  recognized  and  acted  upon  by  all  civilized 
countries.  [Reference  to  1  Phillimore's  International  Law, 
p.  320 ;  2  Ortolan,  p.  297 ;  Bar,  p.  708 ;  Char  Chan  Ping  v. 
United  States,  130  U.  S.  581.] 

These  extracts  shew  what  the  status  of  an  alien  is,  as 
recognized  by  international  law,  and  how  extensive  and  how 
absolute  are  the  powers  of  the  executive  governments  of 
sovereign  states  to  prohibit  the  entrance  of  foreigners  within 
their  territory  and  to  expel  them  from  it.  The  plaintiff  in  this 
case  was  found  in  the  United  States  though  prohibited  express- 
ly by  the  board  of  inquiry  from  entering,  and  liable  to  exclu- 
sion by  reason  of  his  diseased  condition  ?  What  is  the  remedy? 
The  Act  says  deportation.  What  is  deportation?  I  adopt 
the  definition  given  at  p.  709  by  the  Supreme  Court  of  the 
United  States  in  Fong  Ting  v.  United  States,  149  U.  S.  698 : 
"  Deportation  is  the  removal  of  an  alien  out  of  the  country 
simply  because  his  presence  is  deemed  inconsistent  with  the 
public  welfare,  and  without  any  punishment  being  imposed 
or  contemplated,  either  under  the  laws  of  the  country  out  of 
which  he  is  sent  or  under  those  of  the  country  to  which  he  is 
taken."  He  has  not  committed  any  crime,  neither  has  he 
rendered  himself  liable  to  any  penalties.  But  as  he  has  en- 
tered into  a  country  from  which  he  is  excluded  by  the  law 
of  that  country,  he  is  liable  to  be  deported,  so  that  the  object 
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to  be  gained  by  such  exclusion  may  not  be  defeated.  [  Refer- 
ence to  Maxwell,  1st  ed.,  p.  317;  Wong  Wing  v.  United 
States,  163  U.  S.  228.] 

I  presume  it  was  this  or  some  similar  decision  to  which 
Mr.  Chapman  was  about  to  refer  as  authorizing  a  detention 
without  a  warrant,  when  interrupted  in  his  examination.  At 
all  events,  in  my  opinion  such  a  power  is  involved  in  execut- 
ing the  power  to  deport  which  the  Act  expressly  gives,  and 
that  he  seems  to  be  in  accord  with  the  decision  of  the  highest 
judicial  tribunal  in  the  United  States. 

What  took  place  afterwards  for  which  the  defendant  is  in 
any  way  responsible  was  done  by  the  express  orders  of  his 
superior  officers  of  the  state  department  charged  by  the  Act 
of  Congress  with  its  administration,  and  acting  entirely 
within  the  power  and  authority  conferred  to  them. 

One  other  point  was  made  by  the  Attorney-General,  that 
is,  that  the  United  States  authorities  should  have,  returned  the 
plaintiff  to  St.  John  and  not  to  Europe,  and  this  view  he 
supports  by  the  statement  that  the  plaintiff  had  some  to  St. 
John  to  reside.  In  my  opinion  no  such  point  arises  in  this 
action;  but  if  it  could  possibly  arise  in  an  action  such  as  this, 
the  statement  that  the  plaintiff  came  to  St.  John  with  any 
intention  of  remaining  there  any  longer  than  was  necessary 
for  him  to  get  across  the  border  is,  I  think,  contrary  to  the 
evidence  of  the  plaintiff  himself.     [Eeference  to  evidence.] 

Section  33  provides  for  the  deportation  of  aliens  who 
embark,  as  this  plaintiff  apparently  did,  for  foreign  con- 
tiguous territory  to  the  foreign  port  at  which  the  alien  em- 
barked. It  is  said  that  was  Antwerp— it  certainly  was  not 
St.  John. 

In  my  opinion  the  defendant  has  made  out  what  is  by  the 
laws  of  the  State  of  Maine,  where  the  acts  complained  of,  and 
by  the  law  of  the  United  States,  a  justification,  and  the  judg- 
ment entered  for  him  should  not  be  disturbed. 

Speaking  altogether  for  myself,  I  entertain  doubt  as 
to  whether  this  action  is  maintainable  in  our  Courts  at  all. 
The  right  to  sustain  in  an  English  Court  an  action  for  a  tort 
committee!  in  a  foreign  country  (especially  where  both  parties 
are  aliens)  rests  upon  two  conditions:  first,  the  wrong  must 
be  of  such  character  that  it  would  have  been  actionable  if 
committed  in  England:  The  Halley,  L.  R.  2  P.  C.  193,  and 
second,  the  act  must  not  have  been  justified  by  the  law  of  the 
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place  where  it  was  done :  Phillips  v.  Eyre,  L  R  6  Q.  B.  1. 
[In  re  Adam,  1  Moo.  P.  C.  460,  and  Musgrove  v.  Chun 
Teeong  Toy,  [1891]  A.  C.  272,  referred  .to.] 

I  think  that  if  the  situation  were  changed,  and  the  acts 
complained  of  had  been  committed  in  this  country  in  reference 
to  an  alien  seeking  admittance  to  British  territory  from  that 
of  the  United  States,  and  we  had  legislative  enactments  simi- 
lar to  this  Act  of  Congress,  this  action  could  not  have  been 
maintained  here.  I  cannot  see  how  an  alien  who  has  no 
right  by  law  to  enter  British  territory,  whose  admission  there 
has  not  only  not  been  acquiesced  in  but  positively  forbidden 
by  law,  as  would  be  the  facts  in  this  case  suggested,  can  by 
obtaining  admission  in  violation  of  law  and  the  express  pro- 
hibition acqture  a  better  right  to  remain  there  than  he  had 
originally  to  enter,  and  that  his  ejection  by  the  command  of 
the  proper  executive  officers  would  therefore  no  more  infringe 
a  right  than  his  exclusion  would.  But  if  we  had  no  such 
statutes  here,  and  the  deportations  were  justified  as  an  exer- 
cise of  the  sovereign  power  by  His  Majesty's  representative 
acting  under  express  and  implied  powers,  the  same  con- 
stitutional questions  would  arise  as  were  raised  in  the  case  I 
have  last  cited,  and  which  the  Judicial  Committee  rejected 
as  matters  which  could  not  be  discussed  and  decided  in  litiga- 
tion, promoted  by  an  alien  in  consequence  of  hia  exclusion 
from  British  territory. 

I  think  the  judgment  should  not  be  disturbed. 
HANrNGTON,  and  McLeod,  JJ.,  concurred. 
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NEW  BRUNSWICK. 

Pull  Court.  February  10th,  1906. 

CUMBERLAND    RAILWAY    AND    COAL    COMPANY 
v.   SAINT  JOHN   PILOT  COMMISSIONERS. 

Ship — Pilotage  Dues — Coal  Barge — "Propelled  Wholly  or  in 
Part  by  Steam  " — Payment  under  Protest — Crown — Board 
of  Commissioners. 

An  application  by  the  defendants  pursuant  to  leave  re- 
served to  set  aside  the  judgment  for  the  plaintiffs  in  an  action 
tried  before  McLeod,  J.,  was  argued  in  Michaelmas  Term, 
1905,  before  Tuck,  C.J.,  Hanington,  Barker,  and  Mc- 
Leod, JJ. 

C.  J.  Poster,  K.C.,  C.  L.  Skinner,  K.C.,  and  E.  H.Mc- 
Alpine,  K.C.,  for  the  defendants. 

H.  H.  McLean,  K.C.,  for  the  plaintiffs. 

Hanington,  J. : — This  action  was  tried  before  McLeod, 
J.,  without  a  jury,  and  is  brought  to  recover  from  the  de- 
fendants $15,680.08  paid  to  them  by  the  plaintiffs  under  pro- 
test during  several  years  for  pilotage  on  their  coal  barges, 
used  in  transporting  their  coal  from  Parrsboro — a  port  at 
the  foot  of  the  Basin  of  Minas,  an  estuary  at  the  head  of 
the  Bay  of  Fundy — to  St.  John.  This  total  is  an  accumula- 
tion of  amounts  demanded  by  the  defendants  as  pilotage 
dues  payable  under  the  provisions  of  R.  S.  C.  c.  80,  s.  58, 
on  barges  Nos.  1  to  5,  inclusive,  as  they  from  time  to  time 
arrived  at  the  port  of  St.  John  from  the  month  of  April, 
1893,  to  the  4th  day  of  May,  1903,  and  was  all  paid  under 
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protest*  the  plaintiffs  claiming  that  the  barges,  being  al- 
ways navigated  by  steam  tugs,  were  exempted  from  pilotage 
under  s.  59  of  the  statute.  At  first,  for  some  years,  the 
Marine  Department  at  Ottawa  advised  the  defendants  that 
these  barges  were  not  exempt;  but,  after  the  decision  in 
the  "  Grandee "  case,  to  which  I  shall  again  refer,  where 
a  barge  under  towage  at  Quebec  was  in  the  local  Admiralty 
Court  held  not  to  be  liable  to  pilotage,  which  was  affirmed 
on  appeal  in  the  Exchequer  Court  (see  8  Ex.  C.  K.  54  and 
79),  that  Department*  on  the  matter  being  referred  to  the 
Justice  Department,  advised  that  no  further  pilotage 
should  be  collected,  and  the  collection  then  ceased. 
The  plaintiffs  claim  that  the  pilotage  was  unlawfully  claimed 
and  illegally  exacted  by  the  defendants,  as  their  barges  were 
propelled  by  steam  wholly  or  in  part,  were  not  built  or  in- 
tended to  be  propelled  or  navigated  by  sails,  and  were  exempt 
from  pilotage  dues;  that,  as  the  customs  officers  would  not 
clear  the  vessels  without  the  production  of  a  certificate  from 
the  defendants  or  their  agents  that  the  pilotage  demanded 
by  the  defendants  had  been  paid,  they  were  compelled  to  pay 
it,  and  are  entitled  to  recover  it  back  in  the  present  action, 
which  is  for  money  had  and  received.  The  barges  were  used 
to  transport  coal  from  Parrsboro  to  St.  John,  and  there  is 
no  doubt  from  the  evidence  that  the  defendants  demanded  the 
pilotage  on  each  trip  in  and  out  of  the  port  of  St.  John,  and 
the  barges  could  not  get  a  clearance  without  its  payment,  not 
but  that  a  protest  against  being  compelled  to  pay  was  made 
from  time  to  time  as  the  money  was  paid.  The  defendants, 
as  I  understand  it,  substantially  admit  the  demand  for  and 
payment  of  the  money  as  pilotage,  and  that  it  was  all  paid 
under  protest.  At  all  events,  this  is  clear  from  the  evidence, 
as  is  also  the  fact  that  a  clearance  at  the  customs  could  not 
be  had  without  producing  a*receipt  for  the  payment  of  the 
pilotage  which  the  defendants  claimed  the  barges  to  be  liable 
for.  The  principal  defence  set  up  by  the  defendants  is  that 
these  barges  are  ships  under  the  Act,  are  propelled  by  sails, 
and  not  wholly  or  in  part  by  steam,  and  are  therefore  liable 
to  pilotage,  and  they  also  counterclaim  for  the  sum  of  $753, 
still  unpaid,  and  claim  that  the  amount  of  $7,487.58,  paid 
over  before  the  28th  September,  1897 — six  years  prior  to  the 
commencement  of  this  suit — is  barred  by  the  statute. 

The  learned  Judge  found  that  the  plaintiffs'  barges  were 
not  liable  for  pilotage  dues  and  were  exempt  under  the  Act, 
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and  therefore  that  the  demand  for  pilotage  was  unlawful,  that 
the  plaintiffs  were  improperly  compelled  to  pay  it  to  the  de- 
fendants, and  paid  it  under  protest,  and  were  entitled  to 
recover  it  back.  He  only  allowed  the  recovery  to  extend  to 
such  amounts  as  were  paid  within  six  years  before  the  com- 
mencement of  this  suit,  and  therefore  entered  the  verdict  for 
the  plaintiffs  for  $8,192.50;  giving  the  defendants  leave  to 
move  to  set  aside  his  findings  and  to  enter  a  verdict  for  the 
$735  claimed  for  pilotage  since  1903. 

With  these  findings  I  entirely  agree.  The  principal  ques- 
tion to  be  determined  is,  do  these  barges  come  within  the 
provisions  of  s.  58,  of  c.  80,  at  all ;  and  if  so,  are  they  within 
the  exemption  mentioned  in  s.  59,  being  wholly  or  in  part  pro- 
pelled by  steam,  and  therefore  exempt  from  liability  to  pilot- 
age under  that  section. 

The  words  of  s.  59  are :  "  The  following  ships  (called  in 
this  Act  exempted  ships),  shall  be  exempted  from  the  com- 
pulsory payment  of  pilotage  dues:  (c)  ships  Ipropelled 
wholly  or  in  part  by  steam  employed  in  trading  from  port 
to  port  in  the  same  province,  or  between  any  one  or  more 
of  the  provinces  of  Quebec,  New  Brunswick,  Nova  Scotia, 
or  Prince  Edward  Island,  and  any  other  or  others  of  them, 
or  employed  on  voyages  between  any  port  or  ports  in  the 
said  provinces  or  any  of  them,  and  the  port  of  New  York 
or  any  port  of  the  United  States  of  America  on  the  Atlan- 
tic north  of  New  York/' 

Section  58,  which  creates  the  liability  for  pilotage  dues,  is 
as  follows :  "  Every  ship  which  navigates  within  either  of  the 
pilotage  districts  of  Quebec,  Montreal,  Halifax,  or  St.  John, 
or  within  any  pilotage  district  within  the  limits  of  which  the 
payment  of  pilotage  dues  is  for  the  time  being  made  compul- 
sory by  order  in  council  under  this  Act,  shall  pay  pilotage 
dues,  unless,"  etc.;  the  sub-sections  stating  some  conditions 
which  do  not  affect  the  case  now  under  consideration.  An 
amendment  to  this  chapter  was  made  in  1902  which,  how- 
ever, does  not  affect  the  consideration  of  this  case.  It  was  sug- 
gested on  the  argument  that  under  s.  5£  these  barges  were  not 
"  ships  navigating,"  and  that  construction  seems  to  have  been 
discussed,  and  rather  supported  by  the  Admiralty  Judge  in 
the  "Grandee"  case,  as  I  understand  it,  where  he  illustrates  it 
as  like  to  a  carriage  drawn  by  a  horse,  or  cars  by  a  locomo- 
tive, and  the  learned  Exchequer  Judge  on  the  appeal  also 
Fcoms  to  approve  that  view;  but  in  my  opinion,  for  reasons 
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which  need  not  now  be  discussed  in  detail,  that  would  be 
too  narrow  a  construction  to  give  to  s.  58.  I  say  this  with 
great  respect  to  the  Judges  who  determined  that  case,  and 
I  may  be  quite  in  error  in  my  own  conclusion  as  to  its 
proper  construction.  I  shall,  however,  deal  with  these 
barges  and  their  liability  to  pilotage  as  ships  or  vessels 
navigating  within  the  provisions  of  s.  58,  and  will  discuss 
whether  they  as  such  are  or  are  not  propelled  wholly  or  in 
part  by  steam,  and  if  so  are  exempted  by  s.  59.  With 
this  in  view,  it  is  important  to  ascertain  what  trades  these 
barges  when  built  and  outfitted  were  intended  to  be  en- 
gaged in,  and  the  intention  as  to  the  motive  power  with 
which  they  were  to  be  navigated  or  propelled. 

There  is  no  dispute,  in  fact,  that  they  were  intended  to 
convey  the  plaintiffs'  coal  from  their  shipping  port,  which  is 
Parrsboro,  to  St.  John  principally,  but  also  to  other  ports 
down  the  bay  and  on  the  Atlantic  coast.  The  waters  intended 
to  be  navigated  vary  in  width  from  some  three  miles  in  the 
Minas  Channel — which  is  some  six  or  seven  miles  long — to 
from  6even  to  forty  miles  wide,  which  the  bay  is  at  St.  John. 
These  facts  are  substantially  proved,  but,  even  if  not,  the 
Court  can  take  judicial  notice  of  waters  and  headlands,  as  is 
decided  in  O'Leary  v.  The  Pelican,  29  X.  B.  R.  510.  The 
tide  in  the  bay  generally  runs  usually  very  swiftly,  but  more  so 
at  its  head  and  in  Minas  Channel,  there  being  a  rise  at  ordin- 
ary spring  tides  of  from  30  to  45  feet  or  more,  the  result  of 
which  is  the  currents  are  very  swift  and  strong.  Very  extens- 
ive and  in  some  places  moving  sand  flats  exist  towards  the  head 
of  this  navigation,  and  there  are  shoals  and  reefs  especially 
at  the  upper  part  of  the  bay  and  in  its  estuaries.  It  does 
not,  as  I  understand  the  evidence,  admit  of  any  doubt  but 
that  the  navigation  of  the  upper  part  of  the  bay,  in  the 
voyage  to  and  from  Parrsboro,  is  dangerous  navigation  for 
any  vessel  of  the  size  of  these  barges  outfitted  with  and  de- 
pending on  sails  alone,  whether  rigged  as  schooners  or 
square  rigged,  and  therefore  the  conclusion  seems  to  me  clear 
that  when  a  coal  mining  company  were  preparing  vessels  to 
transport  their  coals  to  market,  including  late  fall  and  early 
spring  and  some  winter  navigation,  having  in  view  capacity 
for  freight,  as  well  as  safety  and  speed  in  transporting,  and 
the  volume  and  condition  of  the  waters  to  be  traversed,  they 
would  not  contemplate  depending  on  mailing  vessels,  but 
would  contemplate  not  only  that  the  safety  of  their  vessels 
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should  be  guaranteed  by  the  power  and  effectiveness  of 
steam,  but  also  that  a  certainty  of  voyage  as  well  as  speed 
should  be  secured — all  of  which,  as  it  seems  to  me,  beyond 
question  from  the  evidence,  could  but  be  accomplished  by  the 
barges  being  towed  by  steam  tugs  both  ways,  as  they  always 
have  been.  That  such  was  the  intention  at  the  time  of  the 
construction  and  outfit  of  these  barges  the  evidence  leaves 
no  doubt.  The  declaration  of  the  owners  attest  this,  but 
outside  of  that,  the  shape,  size,  style  of  their  construction 
and  the  outfit  of  these  barges  and  their  mode  of  navigation 
from  the  first  and  ever  since  all  point  to  one  and  the  same 
result,  which  is  that  their  propelling  power  was  to  be  steam 
and  not  by  sails.  It  is  proved  too  that  they  were  never  nav- 
igated in  any  one  voyage  as  sailing  vessels  are,  but 
were  always  navigated  as  tows  by  tug  boats  and  always 
refused  pilots.  The  most  that  was  shown  by  these 
pilots  (all  interested)  and  other  expert  witnesses  was  that 
tugs  at  times  left  them  to  drift  a  short  time  when  tak- 
ing a  tow  into  port.  That,  by  one  who  understood  the  tides 
and  under  certain  conditions  of  the  wind  would  be  safe 
enough  to  "  lay  to  "  with,  but  no  reasonable  proof  was  given 
that  anything  like  real  navigation  by  a  sail-rigged  ship  or 
vessel  had  ever  been  done  by  these  barges.  These  hulks  or 
barges,  as  they  are  termed,  and  their  navigation,  are  not  new 
in  this  or  any  other  commercial  country,  but  are  in  constant 
use  on  the  ocean  coasts  as  well  as  in  our  fresh  inland  waters. 
It  is  a  common  thing  to  see  a  steam  tug  with  two  or  three 
of  these  barges  in  tow  coming  down  the  lakes  with  coal,  lum- 
ber and  other  freight,  and  passing  through  the  canals  to  ports 
in  the  lower  lakes.  Those  I  have  seen  are  similar  in  shape  and 
outfit  as  these  of  the  plaintiffs  are  described  to  be,  and  to 
me  it  is  quite  clear  as  to  what  the  plantiffs  when  they  had 
these  at  present  in  question  constructed  intended  them  to 
be  and  how  to  be  propelled  or  navigated. 

Had  these  vessels  been  intended  to  be  navigated  by  sails 
and  not  by  steam  power,  they  would  have  been  quite  a  dif- 
ferent build,  would  have  had,  as  the  witnesses — such  as  Cap- 
tain Cook  and  others — say,  a  deep  keel,  always  necessary  and 
usual  in  sailing  vessels;  would  have  had  an  outfit  of  spars 
and  sails,  which  these  had  not  and  evidently  were  never  in- 
tended to  have.  A  sailing  ship  fully  equipped  is,  as  has 
been  said,  almost  a  thing  of  life;  her  gear,  sails  and  outfit 
are  such  as  will  guarantee  her  course  and  action  in  almost 
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any  weather,  and  without  which  she  cannot  in  herself  be  safe- 
ly navigated  at  all.  In  the  past  years,  when  sailings  ships 
were  almost  universal,  a  contract  for  the  hull  included  the 
stumps  of  the  masts  properly  footed  and  in  place,  but  had 
no  spars,  sails  or  rigging;  and,  while  as  soon  as  launched 
she  was  registered  and  became  a  statutory  ship,  she  in  fact 
was  not  a  "  sailing  ship,"  nor  dare  any  one  venture  to  sea 
with  her  as  such. 

I  have  carefully  read  and  considered  the  evidence  in 
this  case,  and  my  opinion  is  that  these  barges  are  wholly 
propelled  by  steam.  I  cannot  think  they  come  within  the 
term  "  partly  propelled,"  for  the  conclusion  to  me  is  irresist- 
ible that  the  mast  and  sails  with  which  they  are  outfitted 
are  not  adapted  for  nor  intended  to  be  used  and  cannot  prac- 
tically be  used  as  a  sailing  outfit,  but  are  for  handling  cargo 
and  to  keep  the  vessel  in  steering  and  towing  trim,  and  for 
nothing  else.  It  is  true  that  in  a  heavy  and  fair  wind  they 
are  sometimes  used  to  increase  the  speed  of  the  tow;  but 
that  is  very  exceptional,  and  I  think  cannot  be  said  to  be 
within  the  term  "navigating,"  any  more  than  a  carriage 
drawn  by  a  horse  can  be  said  to  be  drawing  itself  when  it 
would  go  down  a  decline  in  the  road  without  any  draft  from 
the  team. 

I  would  not  think  it  necessary  to  refer  to  the  evidence 
in  detail  had  not  the  contention  been  urged  very  strongly  be- 
fore us  that  the  finding  of  the  learned  Judge  is  against  the 
weight  of  evidence.  I  cannot  agree  with  any  such  conten- 
tion but  on  the  contrary  think  that  had  the  findings  been 
the  other  way  they  must  have  been  set  aside,  because  the 
weight  of  evidence  is  very  strongly  in  their  support. 

Captain  Cook,  who  has  been  master  of  the  tug  engaged 
in  towing  these  barges  for  many  years,  and  who  has  also  had 
a  large  experience  as  a  master  mariner  in  sailing  vessels, 
states  that  the  vessels  are  from  430  tons  burthen  and  'up- 
wards, and  are  constructed  along  the  lines  of  the  ordinary 
barges,  with  larjre  hatches  extending  mostly  their  whole 
length,  with  two  spars  about  forty  feet  apart  used  princi- 
pally for  hoisting  and  discharging  cargo,  no  topmasts  and 
no  bowsprit,  two  small  triangular  sails  called  leg-of-mutton 
sails  for  steadying  the  barge,  a  jib  and  no  stay  sails;  the 
canvas  in  the  sails  is  about  one-third  the  quantity  that  would 
be  used  if  they  were  ringed  for  sailing ;  the  sails  are  used  for 
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steadying  the  barges  and  will  assist  sailing  in  strong  breezes 
but  not  used  for  sailing  as  such;  that  the  barges  have 
never  sailed  the  voyage  from  Parrsboro  to  St.  John,  and  the 
only  means  of  taking  them  is  by  steam  tow,  which  he  has 
always  done.  That  the  tug  takes  two  and  sometimes  three 
of  these  barges  in  tow  at  the  same  time,  and  in  fact  without 
a  tug  they  could  not  practically  be  navigated;  that  to  navi- 
gate them  without  a  tug  from  Parrsboro  to  St.  John  they 
would  have  to  be  rigged  as  schooners  with  another  mast,  with 
booms  and  gaff  on  their  sails,  with  bowsprit  and  jibboom, 
and  schooners  of  that  size  are  rigged  with  topmasts.  He 
says,  "  these  barges  have  not  sufficient  spars  and  sails  to  be 
safely  navigated,  the  spars  are  placed  too  far  forward,  have 
not  sufficient  aft  sail  to  make  them  come  to  the  wind;  they 
will  blow  off  before  the  wind,  but  have  no  aft  sail  to  make 
them  come  up  to  the  wind;  they  cannot  beat  nor  would  lay 
up  where  a  (sailing)  vessel  would  lay  up;  you  cannot  bring 
the  wind  forward  of  the  beam,  they  will  go  right  before  the 
wind  as  anything  else  will." 

.  Other  evidence  is  to  the  same  effect  and  that  there  is  no 
other  mode  of  navigating  them  but  by  a  steam  tug,  and  that 
is  the  only  way  it  was  done;  that  enough  sail  could  not  be 
put  on  the  present  masts,  and  to  be  rigged  for  sailing  larger 
masts  would  have  to  be  put  in. 

Captain  Hayes,  with  an  experience  of  54  years  as  a  sea- 
man and  a  master  mariner  for  36  years,  having  stated  that 
the  barges  could  not  be  navigated  with  their  present  rig  and 
outfit,  when  asked  his  reasons,  says:  "Because  there  is  not 
sail  area  enough.  The  masts  are  too  low,  and  of  course 
there  is  no  sail  pressure  on  the  barge  at  all,  and  I  think  it 
would  be  a  difficult  thing  to  6ail  one  of  these  barges  under 
any  circumstances  with  these  sails.  She  would  not  carry 
weight  enough  to  bring  her  round;  without  she  came  to  the 
wind  she  would  stop  and  go  back  again.  The  masts  are  too 
short,  of  course.  They  would  have  to  be  82  feet — the  longest 
mast,  the  present  being  about  48  to  50  feet"  In  reply  as  to 
what  else  would  have  to  be  done,  he  says:  "The  sails  en- 
larged, booms  and  gaffs,  larger  booms  and  bowsprit  and  jib- 
boom  and  topmasts.  *  *  *  Under  those  circumstances 
I  think  they  would  be  navigable,  but  not  so  navigable  as  the 
ordinary  coaster,  because  they  are  very  full  forward  and  in 
a  sea  they  lose  their  way.  *  *  Well,  I  suppose  they  were 
constructed  in  the  first  place  for  coal  barges,  not  for  sailing 
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vessels  at  ail."  *  *  On  cross-examination,  when  asked 
if  he  would  undertake  to  say  that  they  would  not  go  up 
slowly  and  answer  their  helm,  he  says:  Well,  it  would 
be  very  slowly.  No,  they  would  not  answer  the  helm.  I 
don't  think  before  a  wind.  It  would  be  impossible  before  the 
wind  because  they  have  no  boom  to  shift  the  sail 
out.  *  *  *  Another  thing,  when  we  come  to  a  port  I 
would  not  venture  in  under  that  canvas  into  any  port."  On 
being  asked  if  the  captain  and  crew  of  the  vessel  (barge)  did 
not  take  a  certain  part  in  the  navigation,  his  reply  is :  "  All 
I  can  say  is  that  they  have  charge,  but  the  navigating  part 
is  done  by  the  tug."  He  also  states  that  '*  if  she  had  wind 
enough  to  drive  her  forward  with  those  sails  and  the  wind 
shifted,  she  would  get  lost  or  go  adrift.  If  the  wind  shifted, 
there  would  be  no  navigation  at  all.  She  would  just  go 
adrift." 

Nickerson,  captain  of  one  of  the  barges,  testified  that 
they  can  in  reality  do  nothing  of  navigation  without  the  tug, 
and  also  that  in  the  voyage  from  port  to  port  the  barge  and 
its  captain  are  under  the  orders  of  the  captain  of  the  tug, 
who  "does  all  the  navigation  and  gives  us  orders  what  to  do  by 
a  code  of  signals."  These  and  other  witnesses — practical  men, 
some  of  very  large  experience  in  the  towing  of  barges  and 
the  like,  and  others  in  the  navigation  of  sailing  ships  and 
vessels — in  effect  substantially  agree  in  their  testimony  that 
these  vessels  were  not  only  not  intended  to  sail,  but  are  not 
navigable,  and  could  not  be  navigated  with  their  present 
masts  and  outfit.  That  such  is  the  case  seems  to  me  to  be 
very  apparent  to  any  person  having  any  reasonably  practical 
knowledge  of  the  navigation  and  working  of  a  sailing  vessel. 
How  could  any  vessel  which  could  not  beat  or  tack  with  ad- 
verse winds  or  on  a  lee  shore  be  considered  fit  to 'venture 
un  a  voyage  on  mid-ocean,  much  less  in  the  turbulent  waters, 
shoals  and  reefs  of  the  upper  part  of  the  Bay  of  Pundy  or 
its  estuaries,  whether  it  be  Sheppody  or  Chegnecto  Bay,  or 
the  Channel  or  Basin  of  Minas.  It  seems  to  me  incapable 
of  any  reasonable  suport  to  argue  that  vessels  of  the  tonnage 
of  these  barges,  with  insufficient  keels,  with  no  spars  but 
those  two  stumps  of  mast,  some  40  feet  long  instead  of  80 
feet,  as  would  be  necesary  for  them  to  be  properly  outfitted 
as  a  sailing  ship,  and  they  improperly  placed,  without  spars 
or  bowsprit,  with  about  400  instead  of  3000  yards  of  canvas 
(as  the  sailmaker,  Mr.  Jackson,  proves  to  be  the  complement 
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for  availing  outfit  for  vessels  of  that  size),  are  sailing  ships 
or  are  in  fact  vessels  wholly  or  even  in  part  propelled  by 
sails.  It  is  not  necessary  in  this  case  to  find  that  these 
barges  are  "  wholly  propelled  "  by  sails,  for,  if  they  were  only 
partly  so  propelled,  the  remainder  of  their  propulsion  is  by 
some  other  agency,  and  that  agency  is  by  steam,  the  result  of 
which  is  they  are  exempt  from  pilotage  dues  by  the  Act.  It 
is  true  that  the  pilots,  who  have  a  direct  pecuniary  interest 
in  the  result  of  this  case,  stated  in  their  evidence  that  they 
could  sail  these  vessels  as  now  rigged  from  Parrsboro  to  St. 
John  and  back,  but,  if  their  statements  are  closely  examined 
they  are  I  think,  substantially  always  qualified  by  the  limi- 
tation that  it  could  be  done  in  favourable  wind  and  weather 
and  taking  time  enough,  many  of  them  saying  that  if  the 
wind  was  ahead  they  would  anchor  or  "lie  to,"  and  all  ad- 
mit that  their  progress  would  be  very  slow,  and  that  practi- 
cally they  would  not  navigate  them  as  they  are  if  they  could 
help  it.  Pilot  Stone  says  he  "  never  saw  a  vessel  rigged  like 
these  unless  she  was  dismasted,"  and  that  they  are  not  rigged 
as  sailing  vessels.  Mr.  Adams,  a  practical  ship  owner,  called 
for  the  defendants,  says :  "  She  is  not  rigged  to  sail. 
Had  they  intended  her  to  sail,  they  would  not  have  rigged 
her  that  way.  She  cannot  be  sailed  as  she  is  as  she  is  not 
rigged  to  sail.  She  could  not  go  to  Parrsboro  unless  under 
exceptional  circumstances."  Their  whole  testimony  in  ef- 
fect amounts  to  this,  that,  with  the  tides  running  as  strong 
in  the  bay  as  they  do  and  with  fair  winds,  they  could  reach 
their  destination  in  time,  substantially  by  drifting,  and  not  by 
sailing,  in  the  sense  that  word  is  used  as  applied  to  navi- 
gation by  sailing  vessels.  They  admit  these  vessels  couldn't 
beat  to  windward  or  "  come  about,"  as  it  is  termed,  and  state 
that  if  the  wind  changed  they  could  "wear  about,"  which, 
is  seems  to  me,  is  not  a  practical  or  the  usual  mode  of  navi- 
gating a  ship  or  any  sailing  vessel,  and  that  any  ship  or  vessel 
in  such  a  condition  is  in  fact  never  safe,  even  on  an  open 
sea,  but  most  unsafe  and  in  constant  danger  of  disaster  on 
a  lee  shore,  or  in  fact  on  that  part  of  the  Bay  of  Fundy  and 
the  Channel  and  Basin  of  'Minas  traversed  by  those  barges. 

From  the  whole  evidence  it  seems  to  me  there  can  be  but 
one  conclusion,  which  is  that  these  barges  in  their  voyages 
are  not  only  "in  part"  propelled  by  steam,  but  are  wholly 
so.  They  accomplish  the  voyages,  not  by  their  sailing 
qualities  and  outfit,  but  through  the  agency  and  power  of  the 
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steam  tug  to  which  they  are  attached.  It  was  contended  be- 
fore us  that  to  come  within  the  exemption  the  steam  power 
must  be  generated  in  the  ship  or  barge  itself,  and  cannot  be 
supplied  from  any  outside  agency  or  source.  Such  a  con- 
struction of  the  statute  would  be  very  narrow,  and  I  may 
say  to  my  mind  an  entirely  unwarranted  one.  The  object 
of  the  legislation  was  to  relieve  a  well-known  class  of  vessels 
known  and  used  as  freight  barges,  who  are  always  navigated 
and  moved  by  steam  tug  and  who  need  no  pilots,  from  the 
burthen  of  paying  pilot  dues,  and  that  trade  and 
commerce  carried  on  by  such  vessels  should  be  re- 
lieved from  a  tax  for  the  service,  skill  and  labour  they 
did  not  need  and  from  which  they  never  received  any  benefit 
and  for  which  they  therefore  should  not  pay;  and  it  was 
therefore  unimportant  where  the  steam  came  from  provided 
it  was  the  means  in  whole  or  in  part  of  accomplishing  the  ves- 
sel's navigation.  It  is  clear  to  me  that  Parliament  intended 
that  where  steam  was  in  any  substantial  manner  used  as  the 
motive  power  of  any  ship  or  vessel  they  should  be  exempt 
It  may  be  that  terms  used  specifically  apply  to  vessels  regu- 
larly outfitted  as  sailing  ships,  but  which  have  included 
in  their  outfit  aiding  machinery  of  navigation  operated  by 
steam,  which,  however  exceptional,  would  be  exempt.  Yet 
that  does  not  I  think  in  the  least  affect  the  case  now  to  be 
determined. 

As  to  what  the  statute  means  by  the  words  "wholly  or  in 
part  propelled  by  steam,"  seems  to  me  to  admit  of  no  ques- 
tion; and  even  had  the  words  not  heretofore  received  any 
ijudicial  construction,  which  they  have  in  the  case  of  the 
"  Grandee "  to  which  I  have  referred.  That  case  was  dis- 
cussed and  decided  by  Bouthier,  J.,  the  local  Admiralty 
Judge  for  Quebec,  and  is  reported  in  8  Ex.  C.  R.,  54,  and  on 
appeal  in  the  same  report  on  page  79.  The  Admiralty  Judge 
held  the  ship  free  from  pilotage  dues  on  the  ground  that  she 
being  a  tow  and  intended  as  such,  and  only  used  in  that  way, 
was  exempt  under  c.  80,  ss.  58,  59,  and  his  judgment  was 
sustained  on  appeal.  That  decision  was  held  by  the  Marine 
Department  under  advice  from  the  Department  of  Justice 
at  Ottawa  to  apply  to  the  pilotage  demanded  by  the  defen- 
dants from  the  plaintiffs  for  these  barges,  and  the  defen- 
dants were  so  informed.  It  seems  to  me  that  the  conclusion 
in  the  "  Grandee  "  case  was  the  correct  one,  and  that  the  con- 
ditions and  circumstances  of  the  plaintiffs'  barges,  and  their 
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navigation,  are  in  effect  the  same  as  the  "  Grandee  "  case. 
It  was  on  behalf  of  the  defendants  argued  before  us 
that  the  admission  made  in  the  "  Grandee"  case,  that  she 
"had  no  motive  power  of  her  own  either  by  sails  or 
steam,"  tut  was  propelled  entirely  by  being  towed  by  a  steam 
collier  belonging  to  the  defendants,  was  conclusive  against 
the  claim  for  pilotage.  I  do  not  think  the  case  turns  on  that 
at  all.  If  my  conclusions  are  right  these  barges  had  no 
motive  power  in  the  sense  it  is  used  in  that  case,  but  were 
navigated  or  propelled  wholly  by  steam,  but  for  the  purposes 
of  this  case  it  is  not  important  whether  she  was  propelled  or 
navigated  wholly  or  in  part,  she  would  be  alike  exempt.  The 
Judge  of  the  Exchequer  Court,  p.  81,  says :  "  Now  it  may 
at  once  be  conceded  that  the  term  '  propelled '  is  not  an  apt 
one  to  apply  to  a  ship  that  is  being  towed ;  but  a  ship  cannot 
be  said  to  '  navigate 9  unless  it  is  propelled  or  moved  in  some 
way,  and  it  seems  to  me  that  in  combining  the  provisions  of 
the  two  sections  (58  and  59)  one  is  forced  to  adopt  one  or 
the  other  of  two  constructions,  either  of  which  is  against  the 
maintenance  of  the  plaintiffs'  action.  Either  the  58th  sec- 
tion, by  which,  with  certain  exceptions,  pilotage  dues  are 
made  compulsory,  must  be  limited  to  ships  that  have  within 
themselves  some  power  or  means  of  being  moved  or  propelled, 
or  the  term  '  propelled '  in  the  59th  section  must  be  given  a 
meaning  large  enough  to  include  the  means  by  which  the  ship 
is  moved.  I  incline  to  the  first  of  the  two  views  mentioned. 
I  think  the  expression  '  every  ship  which  navigates ,  means 
a  ship  that  has  in  itself  some  power  or  means  of  moving 
through  the  waters  it  navigates,  and  not  a  ship  that  has  no 
such  power  or  means  and  which  must  be  moved  or  propelled 
or  navigated  by  another  vessel.  In  that  view  of  the  case  the 
'  Grandee 9  was  not  liable  to  the  compulsory  pilotage  claimed 
But  if  that  view  is  wrong,  if  it  can  with  correctness  be  said 
that  the  '  Grandee1'  was  a  ship  which  navigated  the  waters 
mentioned,  then  we  must  have  regard  to  the  means  by  which 
she  did  so.  The  vessel  by  which  she  was  towed  must  be  so 
connected  with  her  as  to  make  the  act  of  navigation  of  both 
her  act;  and  in  that  view  of  the  case  she  was  propelled  by 
steam  and  therefore  exempt  from  payment  of  compulsory 
pilotage  dues." 

I  may  be  allowed  to  say  that  I  am  inclined  to  think  that 
under  s.  58,  standing  alone  (without  s.  59),  a  vessel  always 
in  tow  should  not  be  held  free  from  pilotage  dues.     While  I 
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may  be  wrong,  it  seems  to  me  that  that  would  be  too  narrow 
a  construction  of  that  section.  The  <#  Grandee  "  was  a  regis- 
tered ship,  and  would  as  such  be  included  in  the  term 
"  ship  "  as  defined  in  the  sub-s.  (b)  of  s.  2  of  the  Act  as 
"  ever}'  description  of  vessel  used  in  navigation  not  propelled 
by  oars " ;  and  as  s.  58  says :  "  Every  ship  which  navi- 
gates *  *  *  shall  pay  pilotage  dues  unless  (a)  such 
ship  is  on  her  inward  voyage  and  no  licensed  pilot  offers  his 
services  as  a  pilot,  or  (b)  she  is  exempted  under  the  provi- 
sions of  this  Act  from  payment  of  such  dues,"  she  being  a 
ship  and  navigating,  unless  exempt  under  s.  59,  would,  I  am 
inclined  to  think,  be  subject  to  pilotage.  But  the  judgment 
there  does  not  rest  on  that,  but  determines  that  as  a  tow  she 
is  propelled  by  steam,  with  which  I  entirely  agree.  Al- 
though the  term  "  propel "  is  ordinarily  used  to  convey  the 
same  meaning  as  shove  or  push  forward,  yet  it  is  not  limited 
to  such  a  meaning.  A  vessel  is  as  much  propelled  by  a  tug 
when  she  is  driven  backward,  as  we  term  it  stern  first,  as 
forward.  "Propel"  is  defined  in  the  Century  Dictionary 
to  "drive  or  urge  forward,"  "force  onward,"  "cause  to  move 
on,"  "to  serve  as  a  means  of  propulsion";  and  in  Webster 
and  others  to  "impel."  Having  regard  to  the  propelling 
cause  of  the  "  moving  on "  of  these  barges  and  their  going 
forward,  a  fair  meaning  is  "forced  onward,"  and  whether 
that  is  by  the  power  being  in  or  hooked  close  to,  as  in  many 
cases  of  tow,  or  attached  by  a  hawser,  is  in  effect  the  same. 
It  is  the  power  that  moves  and  controls,  in  other  words  pro- 
pels, her.  The  term  being  used  in  connection  with  the  term 
navigation  of  ships,  a  reasonable  construction  is  to  hold  that 
it  refers  to  the  power  which  carrier  her  on  her  voyage  and 
secures  her  efficient  navigation.  Perhaps  propelled,  in  the 
sense  it  is  used  in  the  Act,  might  be  held  to  mean  navigated. 
The  tow  and  tug  are  one  machine,  one  going  concern,  and  as 
such  the  tow  was  held  liable  in  "  The  Niobe,"  13  P.  D.  55, 
though  it  was  the  tug  that  caused  the  damages,  but  the  negli- 
gence being  that  of  the  master  of  the  tow  in  not  properly 
guarding  against  the  collision  by  his  orders  to  the  tug. 

Many  other  cases  hold  the  tug  and  tow  to  be  in  effect  one 
vessel  as  to  liability,  which  is  enough  for  the  purposes  of 
this  case  without  reviewing  the  relative  liability  of  either 
under  varied  circumstances  which  mav  exist. 

* 

The  defendants  made  the  contention  that  the  money  was 
not  paid  under  compulsion  and  even  if  it  were  and  was  ille- 
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gaily  exacted,  yet  as  the  defendants  were  a  body  acting  for  the 
government  it  is  not  recoverable  in  this  action.  It  seems  to  me 
that  without  doubt  the  money  was  paid  by  the  plaintiffs  under 
compulsion.  The  Customs  would  not  clear  these  barges  with- 
out a  certificate  that  all  pilotage  was  paid.  The  statute 
required  that  the  Customs  should  not  clear  vessels  without 
a  receipt  shewing  that  all  pilotage  payable  had  been  paid. 
If  no  pilotage  was  payable,  as  in  case  of  a  regular  steamer, 
such  receipt  was  yet  necessary  and  should  be  given.  The 
defendants  against  the  continual  protest  of  the  plaintiffs, 
required  its  payment,  and  refused  to  give  such  certificate. 
If  the  vessels  went  out  of  port  without  a  clearance  they  were 
liable  to  seizure  and  forfeiture;  in  other  words  the  demand 
of  the  defendants  for  payment  of  the  pilotage  and  refusal  of 
a  receipt  for  pilotage  dues  prevented  any  use  of  the  barges; 
the  plaintiffs  protested  and  refused  to  pay  until  com- 
pelled so  to  do  or  lose  the  use  of  the  vessels  and  under  these 
circumstances  paid  under  protest  what  they  deemed  an  illegal 
charge.     The  evidence  clearly  establishes  these  facts. 

I  have  no  doubt  but  that  moneys  paid  under  such  circum- 
stances as  these  are  recoverable  from  the  party  who  illegally 
received  it.  It  is  no  doubt  true  that  when  in  certain  cases 
government  officials,  as  such  and  for  the  Crown,  illegally 
demand  and  receive  money,  the  remedy  is  by  petition  of  right 
against  the  Crown :  see  In  re  Northup,  12  Q.  B.  D.  4(>7.  But 
that  is  not  the  case  here,  for  the  defendants  are  not  officers 
of  the  Crown,  but  are  by  s.  11  distinctly  made  a  body  cor- 
porate, and  the  Crown  has  no  interest  whatever  in  the  pilot- 
age money  when  collected.  Mr.  Addison,  in  his  work  on  Con- 
tracts, at  p.  1039,  states  the  general  principle  thus:  "If  a 
man,  through  some  mistake  or  misapprehension  or  forget- 
fulness  of  facts,  receives  money  to  which  he  is  not  entitled, 
and  which  he  ought  not  in  foro  conscientiae  to  retain,  the 
law  regards  him  as  a  receiver  and  holder  of  the  money  for 
the  use  of  the  lawful  owner,  and  raises  an  implied  promise 
from  him  to  pay  over  the  amount  to  such  owner." 

Great  Western  R.  W.  Co.  v.  Sutton,  L.  R.  4  H.  L.  226, 
affirms  the  principle  that,  "where  a  man  pays  more  than 
he  is  bound  to  do  by  law  for  the  performance  of  a  duty  which 
the  law  says  is  owed  to  him  for  nothing  or  for  less  than  he 
pays,  there  is  compulsion  or  concession,  in  respect  to  which  he 
is  entitled  to  recover  by  an  action  for  money  had  and  re- 
ceived" (reading  extracts.) 
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The  case  now  under  our  consideration  seems  clearly  to 
come  within  the  well  declared  principles  governing  the  Sutton 
case.  As  to  these  defendants  being  representatives  of  the 
Crown  and  therefore  not  liable  for  moneys  illegally  demanded 
and  received,  which  was  strongly  urged  by  the  defendants' 
counsel,  a  clear  decision  is  that  they  are  not  representatives  of 
the  Crown,  but  as  I  have  said  are  a  body  corporate,  and  dis- 
tinctly so  constituted,  and  as  such  are  liable.  Whatever  the 
result  of  older  decisions  might  be,  the  case  of  Ellis  v.  Mer- 
sey Docks  Commissioners  establishes  that  corporations,  even 
though  they  receive  no  remuneration  and  their  employment 
is  wholly  in  and  for  the  public  interest  and  the  interests  of 
commerce,  are  liable  for  the  negligence  or  improper  conduct 
of  their  employees;  in  other  words  are  liable  as  ordinary  indi- 
viduals acting  in  their  private  capacity.  Stoneman  v. 
Mayor  of  Canterbury,  L.  B.  6  Q.  B.  214,  follows  the  princi- 
ple of  Ellis  v.  Mersey  Docks  Commissioners;  and  so  too  it  was 
held 'in  the  Queen  v.  Williams,  9  App.  Cas.  418,  and  also  in 
Coe  v.  Moss,  L.  R.  1  Q.  B.  711,  and  in  our  own  Court  in 
Donaldson  v.  Hospital  Commissioners,  30  X.  B.  R.  279.  And 
if  such  commissioners  are  liable  for  the  acts  of  their  servants 
and  agents,  why  not  equally  so  for  their  own  acts  ?  That  this 
action  for  money  had  and  received  is  based  on  the  def endaats' 
wrongful  act  there  can  be  no  doubt,  and  in  principle  is  wit5!- 
in  the  cases  I  have  just  cited.  (Reference  to  Elliot  v.  Cor- 
poration of  Trinity  House,  17  Q.  B.  D.  795.)  It  seems  ro 
me  that  this  case  is  conclusive  against  this  contention  of  the 
defendants. 

It  was  strongly  urged  before  us  that  to  hold  the  defen- 
dants liable  for  the  money  would  be  a  great  hardship,  as  it  had 
years  ago  all  been  paid  over  to  the  pilots,  as  provided  by  the 
Act,  and  that  the  defendants  now  have  no  funds  to  meet  it. 
This  is  not  the  fault  of  the  plaintiffs,  to  say  the  least  of  it; 
but  that  this  contention  of  the  defendants  cannot  be  suo- 
ported  is  decided  in  the  case  of  Coe  v.  Moss,  L.  R.  1  Q.  B.  711, 
which  I  have  referred  to  where,  after  affirming  the  principle 
of  Ellis  v.  'Mersey  Docks  Commissioners,  it  is  decided  that 
"no  funds"  is  no  answer  to  liability,  citing  Rush  v.  Wil- 
liams, 3  H.  &  X.  308;  Ohrby  v.  Ryde  Commissioners,  5  B. 
&  S.  743;  Hartnell  v.  Ryde  Commissioners,  4  B.  &  S.  361. 
In  Burke  v.  Martin,  2  H.  &  C.  311,  the  commissioners  for 
public  town  improvements  were  sued,  and  they,  among  other 
things,  pleaded  that  they  had  no  funds  and  were  not  likely 
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to  have  any,  but  the  court  on  demurrer  held  such  plea  was  no 
bar  to  the  plaintiff's  right  to  his  judgment. 

The  new  trial  should  be  refused. 

Barker,  J.:  I  agree  with  the  conclusion  arrived  at  by 
Mr.  Justice  McLeod,  by  whom  the  case  was  tried,  and  think 
that  the  judgment  entered  for  the  plaintiffs  should  not  be 
disturbed.  The  principal  question  is  whether  these  coal 
barges  are  exempt  from  payment  of  pilotage  dues;  and  this 
depends  upon  the  construction  to  be  placed  upon  s.  59  of  the 
Pilotage  Act,  R.  S.  C.  c.  80.  The  word  "  ship,"  without  re- 
ference to  the  statutory  meaning  given  to  it  by  the  Act,  is 
sufficiently  comprehensive  to  include  these  barges;  and  they 
are  therefore  liable  to  pay  these  dues  unless  they  are  exempt 
by  s.  59  as  being  "  ships  propelled  wholly  or  in  part  by 
steam."  The  defendants'  contention  is  that  this  clause  only 
applies  to  ships  which  contain  their  motive  power  within 
themselves,  and  that  as  these  barges  have  masts  and  are 
rigged  with  sails  by  the  use  of  which  they  are  capable  of 
being  moved,  they  do  contain  within  themselves  a  power  of 
sailing  and  are  therefore  not  exempt.  The  case  of  "The 
Grandee,"  8  Ex.  C.  R.  79,  was  relied  on  as  settling  this  ques- 
tion in  favour  of  the  plaintiffs.  The  two  cases  are  however 
different.  In  that  case  it  was  admitted  that  the  barge  had 
no  motive  power  within  herself,  in  which  case,  if  the  defen- 
dants' construction  of  the  Act  is  correct,  there  would  of 
course  be  no  liability.  In  the  present  case,  however,  it  is 
claimed  that  these  barges  do  contain  their  motive  power  with- 
in themselves  and  are  therefore  not  within  the  exemption. 
It  is  therefore  incumbent  upon  the  plaintiffs  to  show  either 
that  the  exemption  is  in  point  of  law  not  confined  to  ship9 
having  no  motive  power  within  themselves,  or  else  to  shew 
that  in  point  of  fact  these  barges  have  no  such  power  within 
themselves.  I  think  the  plaintiffs  are  right  on  both 
points.  Assuming  that  the  barges  are  navigating  ships 
within  the  meaning  of  the  Act,  what  does  the  ex- 
emption clause  by  a  fair  interpretation  of  its  words 
mean  ?  As  extended  it  reads  as  follows :  "  Ships  which 
are  propelled  wholly  or  in  part  by  steam  and  which  are  em- 
ployed in  trading  from  port  to  port  in  the  same  province/'  &c. 
Two  conditions  must  unite  in  order  to  make  the  ship  exempt. 
First,  the  ship  must  be  propelled  wholly  or  in  part  by  steam, 
and  second,  she  must  trade  between  specified  ports.     As  to 
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the  latter  condition  there  is  no  question.  As  to  t'  .  former 
it  seems  to  involve  a  plain  question,  "Were  these  barges 
propelled  wholly  or  in  part  by  steam?"  It  seems  to  me  if 
they  were  propelled  at  all,  they  were  beyond  all  question  pro- 
pelled in  part  at  least  by  steam,  and  there  can  be  but  one 
answer  to  the  question.  For  a  vessel  is  none  the  less  in  part 
propelled  by  steam  because  she  uses  sails  as  an  auxiliary 
means  of  procuring  motive  power.  In  truth  and  in  fact  the 
evidence  shows  not  only  that  for  all  practical  business  and 
commercial  purposes,  these  barges  were  altogether  propelled 
by  steam,  but  that  they  were  incapable  of  being  propelled  in 
any  other  way.  The  argument  in  favour  of  the  defendants' 
contention  rests  entirely  upon  the  significance  of  the  word 
l*  propelled/'  which  is  said  to  be  an  altogether  inapt  word  to 
apply  to  a  ship  being  towred.  That  does  not  appeal  to  me  as 
being  a  very  strong  argument  where  you  are  construing  a 
statute  (reference  to  "  The  Mac,"  7  P.  D.  38,  on  appeal,  126). 

The  point  with  which  the  Legislature  was  dealing  was  an 
exemption  to  steamships — that  is,  vessels  or  ships  propelled 
wholly  or  in  part  by  steam,  carrying  on  their  trading,  not 
the  place  where  the  steam  was  generated.  An  engine  in  St. 
John  driven  by  electricity  is  none  the  less  propelled  by  elec- 
tricity because  the  power  is  generated  miles  away.  I  think 
this  is  the  true  construction  of  the  section  in  question,  but 
if  I  should  be  wrong  in  that  view,  I  am  prepared  to  hold  that 
the  barges  had  no  motive  power  within  themselves  within  the 
object  and  scope  of  the  Act.  In  determining  this  question 
the  use  for  which  these  barges  were  intended,  the  use  that  has 
always  in  fact  been  made  of  them,  and  other  circumstances, 
must  be  regarded.  If  these  barges  had  to  depend  solely  on 
their  power  of  sailing,  rigged  as  they  were,  it  is  ridiculous  to 
say  that  they  were  of  any  value  as  a  practical,  business-like, 
common-sense  means  of  carrying  on  a  trading  business  be- 
tween inter-provincial  ports.  They  were  never  intended  to  be 
propelled  except  by  means  of  tugs,  and  in  fact  they  never 
were  propelled  in  any  other  way.  It  is  quite  beside  the 
question  to  say  that  with  fine  weather,  unlimited  time  and 
the  necessary  stores,  one  of  these  barges  might  with  safety 
sail  across  the  Atlantic.  That,  I  dare  say,  is  possible.  The 
desire  for  notoriety  has  led  daring  men  to  accomplish  that 
feat  in  much  smaller  craft  and  under  conditions  much  lees 
favourable.  But  these  barges  were  not  built  for  such  excep- 
tional purposes;  they  were  intended  for  commercial  uses  as 
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ships.  And  statutes  passed  in  the  interest  of  shipping  and 
commercial  men  should  be  construed  not  in  the  light  of  some 
useless  possibility  such  as  I  have  mentioned,  but  with  a  view 
to  the  practical  and  useful  and  business-like  method  adopted 
by  business  men  by  which  their  business  may  be  made  profit- 
able. It  is  in  proof  here  that  the  small  sails  which  were  on 
these  barges  were  only  used  to  steady  the  vessels  when  being 
towed  or  when  the  tug  was  compelled  to  let  them  drift,  as  was 
occasionally  the  case  when  entering  a  harbour.  They  were  at 
most  but  an  auxiliary  to  the  use  of  steam  and  in  no  true 
sense  a  means  of  using  a  motive  power.  (Keference  to  Ex 
parte  Ferguson,  6  Q.  B.  280.) 

In  this  case  the  occasional  use  of  sails  for  the  purpose  I 
have  mentioned  was  merely  the  use  of  a  means  of  propulsion 
auxiliary  to  the  use  of  steam.  It  was  in  no  true  sense  a  real 
and  substantial  motive  power.  In  my  opinion  no  ship  can  be 
said  to  have  her  own  motive  power  within  herself  unless  she 
has  within  herself  the  appliances  required  for  using,  and  if 
necessary,  for  developing  and  using,  the  power  by  which  she 
is  in  fact  propelled  in  the  ordinary  way  of  her  employment, 
so  as  to  make  that  employment  beneficial.  The  defendants 
have  exacted  dues  from  each  barge,  as  they  would  be  entitled 
to  do  if  their  contention  is  correct.  It  necessarily  follows 
that  each  barge  was  entitled  to  take  a  pilot.  Which  pilot 
would  be  in  charge  when,  as  was  often  the  case,  two  or  three 
barges  were  towed  in  at  one  time? 

As  to  the  other  questions  involved  in  the  case  I  have  no 
doubt.  The  payments  have  always  been  made  under  protest, 
so  that  the  defendants  always  knew  that  the  liability  was  dis- 
puted. If  the  money  was  distributed  and  is  not  now  in  hand, 
the  plaintiffs'  judgment  may  not  be  very  valuable,  but  that 
fact  should  not  militate  against  their  right  to  obtain  one. 
Short  of  the  Statute  of  Limitations — and  the  defendants  have 
had  the  full  benefit  of  that  defence — I  can  see  no  reason  why 
the  plaintiffs  should  not  be  as  well  able  to  recover  all  the  pay- 
ments which  have  been  made,  as  well  as  the  first  one,  pro- 
vided thev  were  all  made  under  the  same  circumstances,  as 
seems  to  have  been  the  case.  As  to  the  payments  being  vol- 
untary, I  think  the  evidence  shows  they  were  not.  The  pilots 
always  claimed  and  exacted  their  dues,  and  the  customs  au- 
thorities refused  to  clear  the  barges  until  the  dues  were  paid. 
The  plaintiffs  therefore  had  no  alternative  except  to  pay  as 
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they  did,  unless  they  ceased  doing  the  business  altogether  or 
changed  the  mode  of  carrying  it  on  so  as  to  satisfy  the  de- 
fendants. 

I  think  the  judgment  for  the  plaintiffs  should  not  be  dis- 
turbed. 

McLeod,  J.,  agreed  with  Barker,  J. 

Tuck,  C.  J.  (dissenting) :  In  this  case,  tried  before  Mr. 
Justice  McLeod  without  a  jury,  he  ordered  a  verdict  to  be 
entered  for  the  plaintiffs  for  $8,192.50,  although  the  claim 
was  for  $15,680,  holding  that  the  difference  between  the 
two  amounts  was  barred  by  the  Statute  of  Limitations. 

This  application  is  for  new  trial,  or  to  enter  a  verdict  for 
the  defendants,  pursuant  to  leave  reserved. 

My  opinion  is  that  a  verdict  ought  to  be  entered  for  the 
defendants. 

The  case  arises  in  this  way:  The  Pilot  Commissioners 
of  St.  John  collected  from  the  plaintiff  company  pilotage 
under  the  compulsory  power  on  barges  towed  from  Parrs- 
boro  by  steam  tugs  and  entering  St.  John  harbour.  The 
amount  collected  from  time  to  time,  in  the  aggregate 
amounted  to  $15,680,  and  this  amount  was  paid  under  protest. 
The  learned  Judge  allowed  the  whole  of  the  plaintiffs'  claim, 
except  that  which  was  barred  by  the  Statute  of  Limitations. 

Although  paid  under  protest,  the  claim  for  pilotage  was 
never  seriously  contested  until  the  decision  of  the  Exchequer 
Court  Judge  in  "  The  Grandee/'  8  Ex.  C.  R.  79.  In  that 
case  Judge  Burbidge  held,  affirming  the  judgment  of  the  Ad- 
miralty District,  that  a  barge  having  no  motive  power  of  her 
own,  and  being  towed  by  a  steam  collier  within  the  Quebec 
pilotage  district,  is  not  liable  to  compulsory  pilotage  dues 
under  ss.  58  and  59  of  the  Pilotage  Act  (R.  S.  C  c.  80). 

Now,  if  Judge  Burbidge  means  by  his  judgment  (and  the 
head  note  of  the  report  conveys  that  idea)  that  a  collier 
being  towed  is  a  ship  "  propelled  wholly  or  in  part  by  steam/' 
and  therefore  exempted  from  the  compulsory  payment  of 
pilotage  dues,  I  beg  respectfully  to  differ  from  him. 

It  seems  to  me  beyond  controversy  that  the  barges  that 
were  thus  towed  were  ships,  for  according  to  the  Act  the  ex- 
pression "ship"  shall,  unless  the  context  otherwise  requires, 
include  every  description  of  vessel  used  in  navigation  not  pro- 
pelled by  oars. 
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By  the  59th  section  of  the  Pilotage  Act,  sub-s.  c,  it  is 
enacted  that  the  ships  propelled  wholly  or  in  part  by  steam 
employed  in  trading  from  port  to  port  in  the  same  province, 
or  between  any  of  the  provinces  of  Quebec,  New  Bruns- 
wick, Nova  Scotia  or  Prince  Edward  Island,  or  any  other  or 
others  of  them,  or  employed  on  voyages  between  any  port  or 
ports  in  the  said  provinces  or  any  of  them,  &c,  &c,  "  shall 
be  exempt  from  the  compulsory  payment  of  pilotage  dues." 

I  differ  entirely  from  the  conclusion  that  when  a  ship  is 
being  towed  and  has  no  steam  propelling  power  within  itself, 
it  is  propelled  wholly  or  in  part  by  steam,  within  the  meaning 
of  the  Act. 

My  opinion  is  that  the  propelling  power,  wholly  or  in 
part,  must  be  within  the  vessel  itself. 

Therefore  my  conclusion  is  that  a  verdict  must  be  entered 
for  the  defendants. 


NOVA  SCOTIA. 

Weatherbe,  C.J.,  and  Eussell,  J.     September  1st,  1906. 

SHELBURNE  ELECTION. 

COWIE  v.  FIELDING. 

Parliamentary  Elections — Trial — Distinction  between  Certifi- 
cate and  Report  of  Judges — Certificate  that  Election  Voided 
— Report  against  Personal  Charges — Effect  of  Appeal. 

Motion  to  decide  whether  the  report  of  the  Court,  after 
trial  of  an  election  petition,  should  be  forwarded  to  the 
Speaker  of  the  House  of  Commons  or  to  the  Supreme  Court 
of  Canada. 

J.  J.  Ritchie,  K.C.,  for  petitioner. 

H.  Mellish,  K.C.,  and  G.  F.  Pearson,  for  respondent. 

Weatherbe,  C.J. : — The  only  question  of  law  or  fact 
determined  by  us  at  the  close  of  the  trial,  and  the  only  issue 
tried'  or  submitted  for  trial  before  us,  was  whether  the  elec- 
tion was  void.  We  then  determined  the  election  was  void 
on  account  of  corrupt  practices  by  agents.     A<  will  be  seen 
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by  our  decisions  delivered  in  writing,  it  cannot  be  pretended 
that  we  decided  anything  else.  Nothing  el>e  was  argued  or 
discussed  before  us,  so  far  as  I  understood.  I  understood  at 
the  time  that  the  personal  charges  were  withdrawn.  Pos- 
sibly "  withdrawn '"  is  not  the  word,  but  it  is  not  pretended  I 
think  they  were  pressed,  or  that  we  were  urged  or  required 
by  petitioner's  counsel  to  find  respondent  guilty  of  personal 
charges.  Xo  appeal  lias  been  taken  from  this  issue  deter  mined 
at  the  close  of  the  trial,  or  of  any  matter  of  law  or  fact  touch- 
ing 6uch  issue. 

The  election  is  void.  This  is  not  disputed.  It  is  not  pre- 
tended that  anything  can  prevent  an  election  sooner  or  later. 
Respondent  has  not  appealed  from  the  decision  avoiding  the 
election.  Petitioner  has  not  appealed  from  this  decision, 
and  does  not  contend  that  an  election  can  be  prevented.  He 
merely  contends  that  delay  in  that  election  should  take  place 
until  an  appeal  which  he  has  asserted  can  be  heard.  Read- 
ing the  various  clauses  together,  it  is  argued  that  it  is  our  duty 
to  certify  to  the  Speaker  that  the  election  has  been  set  aside 
so  that  the  electors  at  the  earliest  date  may  choose  a  repre- 
sentative. 

We  are  required  so  to  certify  except  only  in  case  of  appeal, 
and  petitioner  alleges  that  he  has  taken  an  appeal.  He  ad- 
mits it  is  an  appeal  from  a  matter  in  no  way  directly  con- 
nected with  our  decision  setting  the  election  aside ;  but  he  con- 
tends that  it  is  an  appeal  which  stays  our  hands  and  stays  the 
hand  of  the  Speaker  until  this  appeal  is  heard. 

It  must  be  admitted  that  if  he  had  paid  the  money  re- 
quired as  security  for  respondent's  costs  to  the  prothonotary 
for  an  appeal  in  general  terms,  he  would  have  such  right  to 
stay  the  hands,  both  of  the  Judges  and  the  Speaker,  though 
this  course  might  require  the  respondent  to  remain  the  repre- 
sentative of  the  electoral  division. 

This  is  the  defect  of  the  Act.  if  it  be  a  defect. 

What  is  appealed  from  is  an  alleged  decision  by  us  at  the 
close  of  the  trial  to  dismiss  personal  charges  against  respon- 
dent. We  did  include  such  a  dismissal  in  an  order  declaring 
the  election  void.  This  waa  after  our  decision  in  writing, 
which  contained  no  such  dismissal,  had  been  made.  We  were 
asked  to  follow  the  form  of  an  order  made  many  years  ago, 
and  consented.  T  must  admit  it  is  a  sufficient  determination  of 
personal  chanrcs.  hut  T  think  no  ordf»r  was  required  or  con- 
templated bv  the  Act. 
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There  is  English  authority,  not  I  think  questioned,  that 
this  dismissal  of  personal  charges  was  not  a  matter  for  our 
determination,  and  though  such  decision  may  be  reported  by 
us,  is  not  final.  The  argument  supporting  that  view  seems 
conclusive.  The  argument  for  respondent  is  that  because 
there  is  no  appeal  on  an  appealable  matter — because  at  any 
rate  there  is  only  a  partial  and  inchoate  appeal — because 
there  is  no  appeal  whatever  from  the  only  matter  of  law  or 
fact  by  iis  determined,  viz.,  that  the  seat  i6  void — because  of 
this  state  of  circumstances — it  is  our  duty  to  report  to  the 
Speaker  that  the  seat  is  void.  The  alleged  appeal  which  it 
is  asserted  should  prevent  us  from  certifying  to  the  Speaker 
that  the  seat  is  vacant  is  from  a  supposed  decision  of  ours — 
actually  inserted  in  an  order  by  us  —  dismissing  personal 
charges — which  has  been  held  on  good  authority  a  mere  mat- 
ter for  our  report,  and  not  for  a  final  decision.  It  has  been 
held  that  we  have  no  jurisdiction  or  authority  to  make  such 
final  decision.  •  We  had  a  notice  of  this  appeal  from  peti- 
tioner— the  only  notice  before  the  time  elapsed  for  appeal- 
ing. But  there  is  a  receipt  for  the  money  deposited,  which 
was  overlooked  and  should  be  regarded  as  before  us  within 
the  time  limited  for  appeal. 

The  ground  is  there  taken  that  evidence  of  personal 
charges  was  rejected. 

I  do  not  suppose  that  evidence  of  personal  charges  at  a 
former  election  was  admissible,  but  of  course  we  are  not  to 
prevent  an  appeal  on  that  ground  if  an  appeal  within  the  Act 
is  asserted.  How  can  it  be  said  that  there  is  an  appeal  if  it 
is  from  an  issue  that  was  not  and  could  not  be  raised  or  tried 
— an  issue  struck  out  of  the  record  and  dead  at  the  trial? 
How  can  such  an  issue  be  raised  after  the  trial  upon  which 
to  found  an  appeal  so  as  to  prevent  a  certificate  being  for- 
warded to  the  Speaker? 

Tf  no  appeal  within  the  sections  of  the  Act  on  the  sub- 
ject, read  together,  has  been  taken,  then  it  is  clearly  our  duty 
to  certify  to  the  Speaker.  Therefore  our  first  duty  is  to  find 
whether  such  an  appeal  has  been  taken. 

If  the  theory  upon  which  the  rejected  evidence  referred  to 
was  tendered  was  to  establish  an  arrangement  entered  into  at 
that  date  by  respondent  and  his  agent,  for  a  scheme  by  which 
money  should  be  expended,  at  the  next  ensuing  election, 
by  the  agent,  without  respondent's  knowledge,  to  be  refunded 
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after  the  election  should  be  over,  I  failed  at  the  trial  to  com- 
prehend such  a  ground  for  its  introduction.  There  is  noth- 
ing I  suppose  to  shew  that  it  was  tendered,  but  I  will  assume 
ii  was  so. 

And  if  it  had  been  so  tendered,  I  of  course  should  have 
rejected  it  on  the  ground  that  this  was  not  evidence  of  the 
personal  charges  under  the  petition  against  the  present  elec- 
tion. I  could  not  understand  that  it  would  have  been  evi- 
dence  of  such  charges  upon  any  theory  whatever. 

And  therefore  this  contention  affords  me  no  support  for 
rejecting  the  certificate  to  the  Speaker. 

Nor  would  1  understand  that  even  if  it  were  possible  to 
certify  to  the  Speaker  that  such  an  act  would  debar  me  from 
forwarding  to  the  Supreme  Court  whatever  material  is  neces- 
sary to  test  any  question  to  be  raised  attacking  any  ruling  of 
law  or  fact  made  by  us  on  the  trial. 

I  am  far  from  saying  very  confidently  that  in  the  cir- 
cumstances the  more  reasonable  construction  is  not  that  which 
would  confine  us  to  certify  and  report  either  to  the  appellate 
Court  or  to  the  Speaker,  but  I  yield,  though  with  doubt,  to 
the  argument  that  here  where  the  appeal  is  upon  one  matter 
which  is  distinct  and  separate  from  that  which  requires  a 
certificate  to  the  Speaker,  though  wc  may  do  what  is  required 
to  promote  an  appeal,  we  are  not  precluded  from  certifying 
to  the  Speaker  our  determination — unappealed  from — that 
the  election  is  void. 

I  am  confirmed  in  the  view  that  in  the  case  of  an  appeal 
which  does  not  challenge  the  decision  declaring  the  seat 
void,  it  was  not  the  intention  that  an  appeal  on  some  other 
matter  should  prevent  the  Judges  from  certifying  to  that 
first  mentioned  determination,  because  it  cannot  be  in  the 
interest  of  petitioner  or  the  public  that  delay  should  take 
place. 

No  one  should  or  does  I  suppose  desire  in  such  a  case  that 
delay  should  be  promoted.  Everything  is  against  the  policy 
of  such  delay.  No  advantage  is  to  be  derived  from  it.  Why 
should  the  legislature  prevent  the  Judges  from  certifying  on 
account  of  an  appeal  not  relating  in  any  way  to  that  matter? 
We  should  lean  towards  a  construction  so  rational,  whole- 
some, and  sound  in  the  result.  Of  course  if  there  was  no 
room  for  such  an  interpretation  it  should  be  rejected. 


SHELBURNE  ELECTION.  419 

Russell,  J. : — The  question  has  arisen  whether  in  conse- 
quence of  the  appeal  that  has  been  asserted  by  the  petitioner 
in  this  case,  it  has  become  the  duty  of  the  election  Judges  to 
forward  to  the  Supreme  Court  of  Canada  the  certificate  and 
report,  which  would  otherwise  be  sent  to  the  Speaker  of  the 
House  of  Commons.  The  literal  reading  of  the  statute 
favours  the  view  that  these  documents  must  go  to  the  Su- 
preme Court.  The  statute  provides  (R.  S.  C.  188(5,  c.  9,  s. 
43)  that  at  the  conclusion  of  the  trial  the  Judges  "  shall  .  .  . 
except  only  in  the  case  of  appeal  hereinafter  mentioned,  .  .  . 
certify  in  'writing  such  determination  to  the  Speaker,  ap- 
pending thereto  a  copy  of  the  notes  of  evidence,  etc/'  The 
appeal  referred  to  is  inter  alia  an  appeal  from  "  the  judgment 
or  decision  on  any  question  of  law  or  of  fact  of  the  Judge 
who  has  tried  such  petition."  In  this  case  it  is  contended 
there  has  been  an  appeal  from  the  decision  of  the  trial  Judges 
exonerating  the  respondent  from  complicity  in  the  corrupt 
acts  for  which  the  election  was  declared  void.  This,  it  is 
argued,  is  a  decision  of  a  question  of  law  or  fact,  or  both, 
and  the  section  which  provides  that  a  certificate  and  report 
shall  be  sent  to  the  Speaker,  execpt  in  the  case  of  an  appeal, 
plainly  implies  that  no  such  report  or  certificate  shall  be  sent 
to  the  Speaker  if  there  has  been  an  appeal.  This  would  seem 
conclusive  against  the  forwarding  of  a  certificate  or  report 
to  the  Speaker,  even  if  it  had  not  been  enacted  in  1891  by 
ch.  20,  s.  14,  that  if  an  appeal  as  provided  by  the  said  Act 
is  made  to  the  Supreme  Court  of  Canada,  the  Court  (meaning 
the  election  Judges)  shall  make  the  report  and  certificate 
required  by  s.  44  to  the  Supreme  Court  of  Canada. 

So  much  for  the  literal  reading  of  the  section  which 
entirely  supports  Mr.  Ritchie's  contention.  Mr.  Mellish,  on 
the  other  hand,  asks  us  to  distinguish  between  an  appeal  from 
the  whole  judgment  and  an  appeal  from  only  part  of  the 
judgment,  and  to  read  the  provision  as  to  the  certificate  and 
report  distributively.  The  effect  of  such  a  construction  would 
be  that  in  so  far  as  the  judgment  of  the  election  Judges  has 
not  been  appealed  from  the  certificate  and  report  should  be 
made  to  the  Speaker.  In  respect  to  any  decision  or  judg- 
ment from  which  an  appeal  has  been  taken,  there  should  be  a 
certificate  or  report  or  both  to  the  Supreme  Court  of  Canada, 
so  that  the  petitioner  should  have  the  benefit  of  his  appeal, 
and  the  Court  should  be  furnished  with  the  material  on 
which  it  could  be  properly  determined,  without  in  the  mean- 
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time  depriving  the  constituency  of  its  right  to  be  repre- 
sented in  Parliament.  This  would  no  doubt  be  a  happy  solu- 
tion of  the  question,  and  would  deal  out  even-handed  justice 
to  both  parties  to  the  litigation.  But  I  see  very  great  diffi- 
culty* in  reading  the  statute  in  this  way.  There  is  no  pro- 
vision for  more  than  one  certificate,  or  for  addressing  the 
report  of  the  Judges  to  more  than  one  tribunal  or  authority. 
The  argument  addressed  to  us  from  inconvenience  is  per- 
suasive but  not  conclusive.  It  is  no  doubt  an  inconvenience 
to  the  constituency  that  a  judgment  avoiding  the  election, 
unseating  the  member  and  temporarily  disfranchising  the 
constituency,  and  which  not  having  been  appealed  from  is 
declared  by  the  statute  to  be  final  to  all  intents  and  purjwses, 
should  not  be  followed  at  once  bv  a  new  election  at  which  a 
member  can  be  chosen  who  will  represent  the  electors  in 
Parliament.  But  I  think  the  meaning  and  purpose  of  the 
statutes  are  that  the  whole  matter  of  the  election  petition 
shall  be  finally  disposed  of  by  the  proper  tribunal  before  the 
Speaker  issues  his  warrant  for  a  new  election.  It  is  assumed 
that  the  appeal  will  be  prosecuted  with  effect,  and  special 
provisions  are  made  for  facilitating  its  progress,  and  for 
speedily  putting  an  end  to  it  if  it  is  not  duly  prosecuted. 

I  am  therefore  of  opinion  that  if  there  has  been  an  appeal 
duly  asserted  in  this  case,  the  election  Judges  cannot  send  any 
certificate  or  report  to  the  Speaker,  and  must  send  it  to  the 
Supreme  Court  of  Canada.  I  think  furthermore,  that  if  the 
question  raised  by  the  respondent  is  open  to  appeal,  the 
ap]M?al  has  been  duly  taken,  and  it  would  have  been  our  duty 
to  take  judicial  notice  of  it,  even  if  the  counsel  for  the  |>eti- 
tioner  had  not  taken  the  very  proper  precautiou  to  notify  us 
of  the  fact  that  there  had  been  such  appeal  asserted.  But  a 
careful  perusal  of  the  statute  and  examination  of  the  au- 
thorities have  led  me  to  the  conclusion  that,  notwithstanding 
all  that  has  been  said,  the  conditions  have  not  arisen  which 
oblige  us  to  withhold  the  certificate  and  report  from  the 
Speaker,  or  to  send  them  to  the  Supreme  Court  of  Canada. 
1  think  that  no  appeal  has  been  taken  from  the  judgment  or 
decision  on  any  question  of  law  or  of  fact  of  the  Judges  who 
have  tried  the  petition.  The  appeal  that  has  been  taken  is 
from  a  statement  which  will  doubtless  appear  in  the  report 
made  by  the  trial  Judges,  but  to  whomsoever  made  con- 
stitute? no  part  of  the  determination  to  be  certified  to  the 
Speaker.     The  petitioner  has  embodied  this  statement  in  the 
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order  taken  out  at  the  conclusion  of  the  trial,  against  my 
protest  at  the  time,  based  on  the  considerations  now  pre- 
sented, followed,  I  must  admit,  by  my  acquiescence  on  the 
assumption  that  it  would  be  harmless,  as  it  certainly  is. 
There  is  really  no  provision  for  such  a  statement  in  tha 
order,  and  I  know  of  no  provision  in  the  statute  for  any  such 
order  as  has  been  taken  out.  The  formal  expansion  of  such  a 
statement  in  the  order  drawn  up  cannot  make  it  the  decision 
or  judgment  of  a  Court,  if  it  does  not  in  reality  and  sub- 
stance partake  of  that  nature.  The  difference  between  the 
certificate  and  the  report  is  as  clearly  drawn  in  the  statute  as 
anything  could  well  be.  The  things  that  are  to  appear  in  the/ 
report  arc  deiined  with  precision,  and  are  clearly  marked  off 
from  those  that  are  to  appear  in  the  certificate.  The  conse- 
quences attending  the  inclusion  of  things  in  the  certificate  are 
different  from  those  following  from  their  embodiment  in 
the  report.  The  determination  certified  in  the  former  are 
final  to  all  intents  and  purposes.  No  such  provision  is  made 
with  reference  to  the  statements  embodied  in  the  report,  and 
it  is  only  by  virtue  of  express  legislation,  contained  in  an- 
other statute,  that  any  penal  consequences  whatever  follow 
from  anything  that  appears  in  the  report  the  authorities 
for  what  I  have  said  are  perfectly  well  known  to  the  prac- 
titioners familiar  with  the  procedure  in  election  cases,  to 
whom  much  of  what  I  have  said  will  appear  to  be  plati- 
tude.    (Eeference  to  Stevens  v.  Tillett.) 

In  the  present  case  there  will  be  a  report,  whether  to 
the  Speaker  or  to  the  Supreme  Court  is  the  question  under 
discussion,  that  no  corupt  practice  has  been  proved  to 
have  been  committed  by  or  with  the  knowledge  of  any 
candidate.  Will  it  be  contended  for  a  moment  that  either 
of  the  candidates  could  not  be  prosecuted  for  penalties, 
were  it  not  for  the  time  limitation  if  any  applicable  to  the 
case,  or  that  the  respondent  could  not  be  prosecuted  for 
the  very  acts  of  his  agents  for  which  ho  has  been  unseated 
if  evidence  could  be  adduced  to  connect  him  with  those 
acts?  Tf  the  statement  in  the  report  is  the  decision  of  a 
court,  he  certainly  could  not  be  prosecuted,  limitation  or 
no  limitation.  It  would  be  res  judicata.  In  my  opinion 
the  statement  so  to  be  contained  in  the  report  is  not 
a  division  of  any  question  of  law  or  fact,  but  a  piece 
of  valuable  information  derived  from  the  trial  which 
the     Judges     are     commanded     to     communicate     to     the 
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Speaker.  I  think  it  is  no  part  of  the  determination  which 
the  Judges  are  bound  to  certify  and  from  which  therefore 
an  appeal  lies  to  the  Supreme  Court  of  Canada.  The  de- 
cision in  Stevens  v.  Tillett  is  express  authority  that  such 
a  report  has  no  finality  and  is  attended  with  no  legal  con- 
sequences to  embody.  The  determination  of  the  Judges 
at  the  conclusion  of  the  trial  is  expressly  made  final  to  all 
intents  and  purposes.  Because  it  is  final  if  not  appealed 
from,  an  appeal  is  given  from  it.  The  common  sense  of 
the  matter  seems  to  me  to  be  that  a  statement  which  has 
no  finality  about  it  and  carries  no  legal  consequences  is  not 
appealable. 


NOVA  SCOTIA. 

Russell,  J.  July  24th,  1906. 

EDWARDS  v.  MOORE. 

Contract — Breach — Liquidated  Damages — Penalty. 

Action  to  recover  the  sum  of  $500  as  liquidated  dam- 
ages for  breach  of  a  contract  not  to  engage  in  business,  tried 
before  Russell,  J. 

J.  J.  Ritchie,  K.C.,  for  plaintiff. 

W.  E.  Roscoe,  K.C.,  and  G.  0.  Cheese,  for  defendant. 

Russell,  J.: —  The  defendant  sold  to  the  plaintiff  his 
livery  business  in  Annapolis,  together  with  his  stock  in 
trade  and  the  goodwill  of  the  business,  and  by  an  instru- 
ment under  seal  he  covenanted  for  the  title  of  the  property 
so  sold  and  added  the  following  covenants: 

"  And  the  said  Norman  A.  Moore  further  covenants  with 
the  said  William  H.  Edwards  that  he  the  said  Norman 
A.  Moore  will  not  at  any  time  hereafter  within  the  space 
of  ten  years  from  the  date  hereof,  within  a  radius  of  five 
miles  from  the  said  Town  of  Annapolis  Royal,  engage  di- 
rectly or  indirectly  or  concern  himself  in  carrying  on  or 
conducting  the  business  of  a  livery  and  driving  business 
either  as  principal,  agent  or  servant. 

"  And  also  that  the  said  Norman  A.  Moore  shall  not 
either  by  himself  or  with  any  other  per-on  do  or  cause  to 
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be  done  any  wilful  act  or  thing  to  the  prejudice  of  the  said 
business  as  heretofore  carried  on  and  conducted  by  him, 
but  will  whenever  required  by  the  said  William  H.  Ed- 
wards render  every  assistance  he  can  to  the  said  William 
H.  Edwards  in  the  said  business. 

"And  it  is  expressly  understood  that  the  stipulations 
aforesaid  are  to  apply  to  and  bind  the  heirs,  executors 
and  administrators  of  the  parties  hereto.  And  in  case  of 
failure  by  the  said  Norman  A.  Moore  to  or  in  the  terms 
and  conditions  of  this  agreement,  he  binds  himself  to  pay 
the  said  William  H.  Edwards  the  sum  of  five  hundred 
dollars  as  liquidated  damages. 

"  And  the  said  Norman  A.  Moore  hereby  agrees  to  sublet 
to  the  said  William  H.  Edwards  the  two  barns  on  the  said 
Anderson  property  where  the  said  livery  and  driving  busi- 
ness is  now  carried  on,  the  use  of  the  yard  in  front  of  the 
same  and  also  all  the  land  in  the  rear  of  the  barns  between 
the  said  barns  and  St.  James  Street,  at  a  rental  of  six  dol- 
lars per  month  for  so  long  a  period  of  time  as  the  said  Norman 
A.  Moore  holds  or  rents  the  whole  Anderson  property  from 
his  landlord." 

1  regard  the  discussion  by  Jessel,  M.R.,  in  Wallis  v. 
Smith,  21  C.  D.  243,  as  the  most  satisfactory  statement  of 
the  principles  governing  the  cases  in  which  the  Court  will 
set  aside  the  language  used  by  the  parties  themselves  when 
contracting  for  liquidated  damages  and  make  a  contract 
for  them  differing  from  the  one  that  they  appear  to  have 
made.  A  number  of  cases  have  been  referred  to  by  coun- 
sel for  the  defendant,  but  I  do  not  find  that  any  of  them 
prevents  me  from  applying  to  the  present  case  the  principles 
laid  down  by  the  Master  of  the  Eolls  in  the  case  referred  to. 

Magee  v.  Lavell,  L.  R.  9  C.  P.,  and  Davis  v.  Penton, 
0  B.  &  C,  were  decisions  before  Wallis  v.  Smith,  and  the 
/  first  named  of  these  cases  is  criticised  by  Jessel,  M.R., 
although  he  concedes  that  the  dictum  to  which  he  objects 
has  been  approved  by  the  Court  of  Appeal.  The  case  in 
which  the  dictum  was  so  approved  and  followed  (In  re  New- 
man, 4  Ch.  D.  724)  is  very  different  from  the  present  case, 
and  even  if  it  were  the  same  as  that  with  which  I  have  to 
deal,  I  should  still  have  to  regard  the  criticisms  of  Jessel, 
M.R..  as  seriously  impairing  the  authority  of  the  case  last 
named.     Of  the   other  cases   referred   to,   Wilson  v.   Love, 
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[1896J  1  Q.  B.  62G,  was  a  case  in  which  the  parties  hail 
described  the  sum  payable  as  penalty  and  not  as  in  the 
present  case  as  liquidated  damages,  and  as  Esher,  M.K.. 
said,  "  No  case  has  decided  that  the  term  used  by  the  par- 
ties themselves  is  to  be  altogether  disregarded/' 

In  Strickland  v.  Williams,  [1899]  1  Q.  B.  384,  another 
of  the  cases  referred  to,  it  was  laid  down  that  "where  pay- 
ment was  conditioned  on  one  event  the  payment  was  in  the 
nature  of  liquidated  damages,  but  where  it  was  conditioned 
on  more  than  one  event  it  was  in  the  nature  of  penalty." 
This  somewhat  rough  and  strong  statement  attributed  to  A. 
L.  Smith,  L.J.,  would  settle  this  case  for  the  defendant  in 
short  order.  The  report  of  the  same  case  in  the  Law 
Time  shows  what  the  Lord  Justice  actually  said,  and  even 
as  thus  stated  it  is  a  dictum  which  if  applied  to  this  case 
would  determine  it  in  the  defendant's  favour.  But  it  is  onlv 
a  dictum. 

The  case  was  one  of  a  bond  conditioned  for  obedience  to 
the  mandate  of  an  injunction,  and  it  does  not  appear  that  the 
term  "  liquidated  damages  "  was  used  at  all. 

In  the  remaining  case  of  Elphinstone  v.  Monkland,  etc.. 
Co.,  11  App.  Cas.  342,  the  sum  named  seems  from  the  head 
note  to  have  been  named  as  penalty  and  was  nevertheless 
held  to  be  liquidated  damages. 

What  is  said,  therefore,  as  to  the  cases  in  which  a  stipu- 
lation for  liquidated  damages  would  be  held  to  be  in  the 
nature  of  a  penalty  is  obiter  dictum  and  an  obiter  dictum 
of  Lord  Herschell  or  Lord  Watson  is  no  better  than  a  rea- 
soned opinion  of  Jessel,  M.R.,  nor  as  good  when  the  latter 
is  the  ratio  decidendi  of  a  case  even  in  the  Divisional  Court. 

I  think  that  the  principle  deduced  from  the  cases  by 
Jessel  M.R.,  in  21  Ch.  D.  243  (Wallis  v.  Smith)  and  em- 
ployed by  Proudfoot,  J.,  in  Schrader  v.  Lillis,  10  0.  R. 
358,  must  govern  this  case,  namely  that  "where  a  contract 
contains  a  condition  for  payment  of  a  sum  of  money  as 
liquidated  damages  for  the  breach  of  stipulations  of  varied 
importance  none  of  which  is  for  the  payment  of  an  ascer- 
tained sum  of  money,  the  general  rule  is  that  the  sum 
named  is  not  to  be  treated  as  penalty  but  as  liquidated 
damages." 

A  close  reading  of  Anion's  propositions  deduced  from 
the  decided  cases  vields  the  same  result;  see  Anson  on  Con- 
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tracts,  10th  ed.,  p.  288;  and  to  the  same  effect  is  the  latest 
edition  of  Leake  on  Contracts,  p.  778:  "Where  a  con- 
tract includes  various  stipulations  which  are  of  dif- 
ferent fixed  values  as  money  payments,  or  some  of  which 
arc  of  fixed  value  and  others  of  uncertain  value  and  one 
sum  is  fixed  to  be  paid  for  a  breach  of  any  one  of  them  it 
is  presumptively  a  penalty  because  it  cannot  have  been  fixed 
with  any  regard  to  the  value  or  extent  of  the  breach.  If  the 
various  stipulations  contracted  for  are  all  of  uncertain  value 
the  fixed  sum  payable  on  a  breach  is  presumptively  liquidated 
damages  because  the  parties  may  be  taken  to  have  estimated 
the  effect  of  a  breach  with  reference  to  the  entire  contract." 

Neither  Anson  nor  Leake  seems  to  give  any  recognition 
to  the  doctrine  propounded  in  some  of  the  cases  that  the 
disproportion  in  value  between  the  various  things  stipu- 
lated for  is  in  itself  sufficient  to  prevent  the  parties  from 
agreeing  for  liquidated  damages,  even  though  all  the  various 
things  so  stipulated  for  are  of  uncertain  value.  Mr.  Pome- 
roy's  statement  of  the  rule  is  very  guarded ;  he  says  s.  443 : 
"'  Where  an  agreement  contains  provisions  for  the  perform- 
ance or  non-performance  of  several  acts  of  different  degrees 
of  importance  and  then  a  certain  sum  is  stipulated  to  be 
paid  upon  a  violation  of  any  or  all  such  provisions,  and 
the  sum  will  be  in  some  instances  too  large  and  in  others  too 
small  a  compensation  for  the  injury  thereby  occasioned, 
that  sura  is  to  be  treated  as  penalty  and  not  as  liquidated 
damages/9  So  far  his  statement  favours  the  defen- 
dant, but  he  adds:  "This  rule  has  been  laid  down 
in  a  somewhat  different  form  as  follows:  Where  the 
agreement  contains  provisions  for  the  performance  or  non- 
performance of  acts  which  .are  not  measured  by  any  exact 
pecuniary  standard  and  also  of  one  or  more  other  acts 
in  respect  of  which  the  damages  are  easily  ascertainable  by 
a  jury  and  a  certain  sum  is  stipulated  to  be  paid  on  a  vio- 
lation of  any  or  all  these  provisions,  such  sum  must  be 
taken  to  be  a  penalty." 

I  suppose  that  even  this  criterion  would  be  held  to  sup- 
port the  defendant's  contention  on  the  ground  that  some  of 
the  stipulations  in  this  agreement  are  of  a  kind  the  viola- 
tion of  which  would  result  in  injury  in  respect  of  which 
the  damages  would  be  easily  ascertainable  by  a  jury.  But 
in  the  foot  note  to  this  section  the  author  refers  to  a  series 
of  cases  in  New  York  in  the  Court  of  last  resort  in  which 
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the  rule  is  stated  to  be  that  where  a  party  binds  himself  to 
do  several  things  of  different  degrees  of  importance,  a  cer- 
tain sum  of  money  made  payable  upon  the  non-performance 
of  either  or  any  is  necessarily  a  penalty  only  when  one  of 
these  several  things  agreed  to  be  done  is  the  payment  of  a 
sum  of  money. 

It  is  only  fair  to  say  that  the  editor  of  the  latest  edition 
of  Pomerjoy  adds  a  foot  note  commenting  on  Waliis  v. 
Smith,  and  saying  that  in  the  recent  case  of  Wilson  v.  Love 
[1896],  1  Q.  B.  626,  the  observations  of  Jessel,  M.R.,  to 
which  I  have  attached  so  much  importance,  were  expressly 
overruled,  and  that  the  rule  may  therefore  be  regarded  as 
settled  so  far  as  the  English  cases  are  concerned,  in  the  form 
in  which  it  is  stated  in  the  first  sentence  of  Pomeroy's  para- 
graph above  quoted.  I  need  not  however  repeat  that  what- 
ever was  said  in  this  sense  in  Wilson  v.  Love  was  obiter  dic- 
tum ;  that  the  word  "  penalty  "  was  used  and  not  the  words, 
"liquidated  damages,"  that  the  decision  would  not  neces- 
sarily have  been  the  same  if  the  parties  had  by  their  agree- 
ment stipulated  for  liquidated  damages;  that  the  conclu- 
sion of  the  Court  is  based  in  part  on  the  very 
fact  that  the  parties  had  agreed  for  penalty  and  not  for 
liquidated  damages;  and  finally  that  Rigby,  L.J.,  hesita- 
tingly acquiesced  in  the  judgment  and  regarded  the  rule 
as  unsettled. 

I  think  that  the  doctrine  is  not  yet  settled  and  that  it 
is  open  to  this  Court  to  settle  it  which  ever  way  it  thinks 
right.  My  own  disposition  is  to  allow  parties  to  make  their 
own  contracts. 

1  think  Parke,  B.,  was  warranted  in  saying  in  Atkyns 
v.  Kinnear,  4  Ex.  783,  that  in  Kemble  v.  Farren,  the  rule 
of  law  was  somewhat  stretched  and  that  the  Court  made  a 
contract  for  the  parties  in  that  case  which  they  did  not 
make  for  themselves.  But  the  case  can  be  justified  on  the 
equitable  doctrine  in  regard  to  penalties  for  non-payment 
of  money.  Beyond  this  I  do  not  see  why  the  rule  should 
be  extended,  and  I  think  the  rule  of  the  New  York  Courts, 
which  is  substantially  in  accord  with  the  proposition  of 
Jessel,  M.R.,  above  quoted,  is  the  rule  that  should  be  adopted. 
Tt  is  in  accord  also  with  the  last  sentence  of  the  shove 
quotation  from  Leake,  which  exactly  fits  the  circumstances 
of  this  case,  and  although  it  may  give  one  pause  to  Tefleet 
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that  under  this  interpretation  of  the  contract  it  might  per-  ' 
haps  be  held — though  1  am  not  sure  that  it  could  be, — 
that  the  breach  of  the  covenant  for  title  as  to  a  single  wag- 
gon or  set  of  harness  might  cost  the  defendant  as  much  as  the 
total  violation  of  every  term  in  his  contract*  it  is  to  be  re- 
membered that  results  equally  shocking  might  have  happened 
in  the  case  of  Atkyns  v.  Kinnear,  4  Ex.  776,  and  Reynolds 
v.  Bridge,  6  El.  &  BL  528. 

The  proper  answer  to  such  an  argument  seems  to  be  that 
if  the  parties  choose  to  make  such  a  stipulation,  the  law 
allows  them  to  do  so.  The  defendant  mav  have  been  so  certain 
of  Jiis  ability  to  perform  every  particular  of  his  covenants  and 
undertakings  that  he  was  willing  to  run  the  risk  of  being 
called  on  to  pay  $500  for  the  breach  of  any  one  of  them. 

In  this  case,  the  defendant  deliberately  broke  his  agree- 
ment by  assisting  in  the  establishment  of  a  rival  business  to 
that  which  he  had  sold  to  the  plaintiff  with  a  covenant  that 
he  would  not  for  ten  years,  directly  or  indirectly,  engage  or 
concern  himself  in  carrying  on  or  conducting  such  a  business. 
He  also  actively  assisted  in  the  carrying  on  of  the  business 
so  established.  I  have  not  the  minutes  of  evidence,  and  am 
unable  to  refer  to  particular  instances,  but  I  accept  the  evi- 
dence of  the  woman  who  states  that  defendant  solicited  her 
custom,  and  speaking  generally  as  to  the  evidence,  I  formed 
an  impression  at  the  trial  which  disposed  me  to  believe 
neither  the  defendant  nor  his  boy  in  any  case  in  which  they 
came  in  conflict  with  the  other  witnesses. 

I  think  the  plaintiff  is  entitled  to  judgment  for  the  liqui- 
dated damages  bargained  for  in  the  agreement. 


NOVA  SCOTIA. 

Weatherre,  C.J.  August  30th,  1906. 

WARD  v.  McKAY. 

Will — Construction — Life  Estate  to  Widow  —  Remainder  to 
"First  Family  or  the,  Survivors" — Costs. 

Action   for  the   construction   'of    a    will,    tried    before 
Weatherbe,  C.J. 

W.  B.  A.  Ritchie,  K.C.,  and  J.  L.  Jennison,  for  plaintiffs. 

J.  17.  Ross,  for  defendants. 
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Weatherbe,  C.J.: — The  will  was  made  in  I  *.*2,  and 
about  a  vear  after  the  testator  had  married  a  second  wife,  bv 
whom  he  had  one  son,  Andrew  G.  W.  Robertson,  at  the  date 
of  the  will.  By  a  former  marriage  he  had  a  number  of  chil- 
dren, some  of  whom  had  married,  and  bv  one  of  whom  there 
appear  to  have  been  grandchildren. 

Testator  had  in  a  marriage  settlement  provided  for  his 
children  of  the  former  marriage,  who  were  Ann.  Mary,  Cath- 
erine, James,  Susan,  and  Eliza. 

By  his  will  he  first  recites  the  nature  of  his  possessions, 
real  and  personal.  He  then  recites  that  before  his  second 
marriage  he  conveyed  certain  real  estate  and  made  certain 
provisions  for  his  four  daughters  (all  of  them  except  Susan,  of 
whom  there  is  no  mention  in  this  clause).  He  concludes  the 
clause  respecting  the  four  daughters  by  the  statement  that 
the  foregoing  places  these  four  on  one  level,  having  "  got  in 
full  all  they  are  entitled  to  in  and  through  my  death." 

Then  in  the  will,  which  is  quaintly  composed,  he  refers 
to  his  second  marriage  and  the  birth  of  the  son  already  re- 
ferred to,  and  provides  for  him  as  follows :  "  To  which  son 
I  hereby  bequeath,  will,  deed,  and  make  over  the  whole  re- 
mainder of  my  real  and  personal  estate  as  above  specified, 
investing  him  with  full  power  as  heir-at-law,  when  he  be- 
comes of  age,  appointing  his  mother  as  principal  executrix, 
and  R.  P.  Grant  and  Alexander  McKay,  executors,  etc." 

Then,  after  providing  for  the  payment  of  his  debts,  he 
gives  ten  pounds  to  his  son  James  by  the  first  wife  in  case 
he  should  survive  testator,  and  "  accept  this  sum  without  giv- 
ing trouble  or  annoyance  to  the  survivors,  otherwise  he  is 
denuded  of  all — said  ten  pounds  is  hereby  declared  to  be  his 
in  full  of  all  legatim  portions  executory  or  anything  he  can 
claim  in  or  through  my  death." 

This  provision  for  James  is  followed  by  remarks  which 
seem  to  be  explanatory  of  all  absence  of  provision  at  any  time 
for  Susan  as  follows :  "Susan  Robertson,  my  daughter,  alias 
McLeod,  with  her  husband  Alexander  McLeod,  has  acted  rebels 
against  Catherine  their  sister  in  Australia  and  through  her 
against  the  family ;  their  sin  therefore  descends  from  them  to 
their  family,  they  being  denuded  of  all  claims  in  this  deed/' 

Before  coming  to  the  subject  of  provision  for  his  widow 
and  disposing  of  the  remainder,  he  makes  reference  to  a  "  con- 
tract of  marriage "  with  the  second  wife,  by  which  he  has 
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made  certain  provision  for  children  of  hers  by  a  former  hus- 
band, and  appears  to  explain  why  if  the  gift  devolved  to  the 
son  at  twenty-one  takes  effect  no  provision  is  made  for  the  wife. 
Now  follows  the  clause  which  is  by  these  proceedings  sub- 
mitted for  interpretation.  He  says :  "  Finally,  my  wife  hav- 
ing cheerfully  complied  with  all  the  conditions  and  require- 
ments heretofore  laid  down,  and  should  her  son  Andrew  S.  W. 
Bobertson,  and  any  other  or  others  procreates  of  our  marriage, 
be  called  away  by  death,  she  is  to  have  the  benefit  of  my 
property  for  herself  during  her  lifetime  or  widowhood,  the 
remainder  to  be  equally  divided  among  my  first  family  or 
the  survivors  of  them,  always  acting  most  favourably  towards 
the  most  necessitous." 

It  will  be  seen  that  the  actual  disposing  part  of  the  will 
is  within  a  small  compass.  He  first  gives  the  whole  of  his 
property,  real  and  personal,  to  the  son  then  recently  born  of 
the  second  wife,  at  twenty-one.  He  leaves  ten  pounds  for 
James,  and  in  case  of  the  death  of  the  infant  before  its 
mother,  to  her  the  use  of  the  property  during  her  lifetime 
with  the  remainder  to  the  first  family  or  the  survivors. 

Testator  died  next  year  after  making  the  will.  The  in- 
fant died  in  his  thirteenth  year,  and  the  widow  survived  tes- 
tator for  over  forty  years,  dying  in  1904. 

The  widow  survived  the  five  daughters  and  the  son,  who 
all  survived  their  father  and  died  intestate  except  Ann, 
who  left  a  husband,  the  defendant  McKay,  to  whom  she  de- 
vised her  interest  in  the  estate  in  question. 

James  left  six  children  and  Susan  two,  who  were  living 
at  the  time  of  the  widow's  death— the  others  having  died 
without  issue.     These  grandchildren  are  the  claimants. 

The  chief  contention  on  behalf  of  the  defendant  McKay 
is  that  the  estate  vested  in  the  children  of  the  first  family  on 
testator's  death,  and  that  he  is  entitled  through  the  will  of 
his  wife. 

Counsel  also  claims  that  as  Ann  survived  her  brothers  and 
sisters,  as  the  fact  was,  and  was  therefore  the  longest  liver, 
she  was  entitled  to  the  whole. 

Numerous  authorities  were  cited  for  the  first  proposition, 
but  I  think  there  is  nothing  in  any  of  these  cases  to  shew 
that  the  property  can  be  said  to  have  vested  in  the  children 
of  the  first  family  when  testator  died. 

VOL.  I.  R.L.R.  NO.   7—80 
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The  will  provides  that  should  the  son  of  the  second  wife 
or  other  child  or  children  of  that  marriage  die  before  their 
mother,  she  was  to  have  the  benefit  of  the  property  during 
her  lifetime  or  widowhood,  the  remainder  to  be  equally  di- 
vided among  testator's  first  family  or  the  survivors  of  them. 

Who  are  the  testator's  "first  family  or  the  survivors  of 
them  "  ?  One  argument  on  behalf  of  these  grandchildren  is 
that  the  estate  was  given  to  the  widow,  and  that  on  her  death 
it  should  go  to  the  survivors — that  is,  to  those  of  the  children 
by  the  first  wife  who  might  survive  the  second  wife,  but  as 
they  all  died  in  the  lifetime  of  the  widow  there  must  be  in- 
testacy— that  is,  the  testator  made  no  provision  for  grand- 
children in  case  the  widow  should  survive  all  his  children. 

If  testator  clearly  intended  in  directing  the  remainder  to 
be  equally  divided  among  his  first  family,  that  is,  only  among 
children  by  the  first  wife  who  should  be  alive  at  the  death  of 
his  second  wife,  and  was  making  no  provision  for  the  grand- 
children, the  estate  would  be  undisposed  of. 

We  are  not,  perhaps,  hastily  to  conclude  that  he  left  the 
property  undisposed  of.  May  he  have  used  the  words  "my 
first  family  "  in  a  larger  sense  to  include  grandchildren  ?  And 
are  these  plaintiffs  the  survivors?  And  is  the  distribution 
to  be  among  these  grandchildren? 

The  words  "  first  family  "  are  not  necessarily  to  be  held 
to  include  children  by  the  first  wife,  exclusive  of  grand- 
children or  even  great  grandchildren,  and  u  survivors  "  seems 
to  be  an  elastic  word. 

These  words  are  to  be  considered  and  interpreted  in  the 
light  of  surrounding  circumstances  and  in  light  to  be  thrown 
on  the  disputed  terms  by  any  language  capable  of  such  office. 

Both  the  word  "  family "  and  the  word  "  survivors "  ap- 
pear in  other  parts  of  the  will.  James  is  to  receive  ten  pounds 
which  he  will  forfeit  in  case  he  gives  "  trouble  or  annoyance 
to  the  survivors/'  This  gives  no  clue.  Susan  and  her  hus- 
band have  acted  as  rebels  against  Catherine  "and  through 
her  against  the  family."  We  get  no  light  from  this  refer- 
ence to  construe  the  words  "my  first  family  " 

The  contention  of  defendants'  counsel  is  that  the  issue 
of  James  and  Susan — the  plaintiffs — are  excluded  from  all 
participation  in  the  estate  by  language  used  in  clauses  pre- 
vious to  that  disposing  of  the  remainder. 
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I  have  quoted  the  language  respecting  James  being  de- 
nuded of  all  if  he  should  give  trouble,  and  the  reference  to  the 
sin  of  Susan  and  her  husband  denuding  all  claims  of  their 
children. 

This  language,  I  think,  was  not  intended  to  apply  to 
disposal  of  the  remainder  in  a  later  clause.  Testator  in  the 
earlier  language  seemed  to  have  been  justifying  himself  for 
giving  the  whole  estate  to  the  infant  and  when  he  comes  to 
deal  with  the  death  of  the  infant  he  divides  all  equally.  It 
would  be  too  strict  a  construction  to  decide  upon  an  inten- 
tion of  the  testator  by  the  earlier  words  to  prevent  all  par- 
ticipation in  the  remainder.  The  latter  clause  should  prevail, 
Why  not,  if  we  are  to  be  strict,  shut  out  the  four  daughters 
who,  the  father  says,  had  "  received  in  full  all  they  are  en- 
titled to  "  ? 

Marriatt  v.  Abel,  L.  R.  7  Eq.  478,  would  probably  solve 
the  case  except  for  the  words  "  among  my  first  family  or  the 
survivors  of  them."  "  My  first  family "  are  the  crucial 
words. 

I  hesitate  between  the  contention  of  intestacy  and  the 
view  that  testator  in  speaking  of  his  first  family  and  the  sur- 
vivors of  them  included  grandchildren,  and  intended  the 
words  in  a  sense  which  requires  the  estate  to  be  equally  di- 
vided between  them  individually.  I  incline  to  the  latter  opin- 
ion, and  give  judgment  accordingly. 

1  am  of  opinion  the  question  of  construction  of  the  will 
waa  one  which  defendants  were  justified  in  raising,  as  amply 
appears  by  the  very  carefully  prepared  brief  of  defendants' 
counsel,  and  therefore  I  think  the  costs  including  those  of 
defendants,  should  be  paid  out  of  the  estate. 


NOVA  SCOTIA. 

"Russell,  J.  September  3rd,  1906. 

LEAHY  v.  XORTH  SYDNEY. 

Contempt — Disobedience  of  Injunction* — Reasonable  Efforts 

to  Comply. 

Motion  argued  before  Russell,  J.,  for  an  attachment  for 
contempt  for  disobedience  of  an  injuction  restraining  defen- 
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dants  from  abstracting  water  from  a  lake  upon  which  plaintiff 
was  a  riparian  proprietor,  and  thus  interfering  with  the  flow 
of  a  stream  through  plaintiff's  land. 

H.  Mellish,  K.C.,  and  C.  J.  Burchell,  for  plaintiff. 

W.  B.  A.  Eitchie,  K.C.,  and  W.  F.  O'Connor,  for  defen- 
dants. 

Eussell,  J. : — I  think  there  has  been  no  wilful  disobedi- 
ence of  the  injunction  in  this  case  and  that  the  town  au- 
thorities are  in  good  faith  endeavouring  to  ascertain  in  the 
proper  way  the  amount  payable  to  the  plaintiff  f or  her  pro- 
perty. The  notice  to  treat  may  be  ambiguous  but  it  is  no 
more  ambiguous  than  the  injunction  which  I  find  it  frankly 
impossible  to  interpret  with  certainty.  If  the  notice  from 
the  town  was  ambiguous  the  plaintiff's  solicitor  might  have 
done  something  to  help  to  clear  up  the  ambiguity.  Instead 
of  making  any  effort  in  that  direction,  he  simply  in  his  letter 
of  August  15th.  informs  the  authorities  that  they  are  in  con- 
tempt every  day  that  they  are  taking  water  from  the  lake.  I 
supose  this  is  strictly  correct,  but  I  do  not  think  that  I  am 
bound  to  make  an  order  which  will  paralyze  every  industry 
in  North  Sydney  and  Sydney  Mines  and  make  life  intolerable 
to  every  inhabitant.  If  that  is  what  the  injunction  requires 
us  to  do,  it  is  unfortunate  that  it  was  not  more  definite  in 
specification  of  what  the  defendants  must  do  in  order  to  avoid 
proceedings  for  contempt. 

I  interpret  the  judgment  of  the  Supreme  Court  to  mean 
that  the  defendants  are  trespassers  until  the  arbitration  pro- 
ceedings are  completed  and  the  money  paid  over,  but  I  do  not 
know  for  certain  from  the  judgment  what  it  is  that  the  de- 
fendants must  expropriate  and  pay  for.  It  seems  to  me  that 
the  interest  is  correctly  described  in  the  exhibit  H  to  the 
affidavit  of  the  town  clerk,  and  under  my  present  impression, 
so  long  as  the  town  is  in  good  faith  and  with  reasonable 
promptness  endeavouring  to  get  the  value  of  that  interest  ad- 
justed and  paid,  I  shall  be  very  unwilling  to  order  an  attach- 
ment for  contempt  or  a  sequestration  of  the  town  property. 
The  application  will  not  at  present  be  dismissed  and  may  be 
granted  if  the  proceedings  are  not  forwarded  with  expedition 
on  the  part  of  the  town,  but  it  will  not  do  for  the  plaintiff 
to  make  use  of  the  difficult  position  in  which  the  town  is 
placed  for  the  purpose  of  extortion.     The  price  offered  by  the 
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town  is  probably  too  small,  not  to  say  frivolous.  The  price 
demanded  by  the  plaintiff  is  doubtless  considered  by  the  town 
excessive.  There  is  only  one  proper  course  and  the  plaintiff 
does  not  seem  to  me  to  have  done  all  that  was  in  her  power 
to  facilitate  it. 


NOVA  SCOTIA. 

Russell,  J.  August  29th,  1906. 

GOURLEY  v.  CHANDLER. 

SAUNDERS  v.  CHANDLER. 

Company — Agreement  to  Take  Shares — Rescission — Misrepre- 
sentation— Laches. 

Actions  for  rescission  of  contracts  to  take  shares,  tried 
before  Russell,  J.,  at  Halifax. 

H.  A.  Lovett,  for  plaintiffs. 

H.  Mellish,  K.C.,  and  J.  C.  0*Mullin,  for  defendants. 

Russell,  J. : — These  actions  are  for  the  rescission  of  con- 
tracts for  subscriptions  for  stock  in  the  company  of  Chand- 
ler &  Hart,  also  for  damages  against  Parsons,  the  promoter 
for  misrepresentation.  The  jrepresentation  alleged  to  be 
false  was  that  certain  persons  of  influence  had  subscribed 
for  the  stock  of  the  company.  I  think  that  in  the  only 
sense  in  which  the  plaintiffs  could  have  understood  this  state- 
ment to  be  made  it  was  probably  true.  The  parties  referred 
to  had  probably  agreed  to  take  the  stock,  but  di&  not  after- 
wards and  after  the  company  was  formed  carry  out  their 
agreements.  There  was  no  proof  given  that  they  had  not 
agreed  to  take  the  stock,  and  whether  their  reasons  for  not 
carrying  out  their  agreements  were  good  or  bad,  does  not 
affect  the  issues  in  this  case.  The  plaintiffs  paid  their  first 
call  without  ascertaining  whether  the  conditions,  if  there 
were  any  definitely  agreed  upon,  on  which  they  had  subscribed, 
were  complied  with  or  not,  and  I  think  it  is  now  too  late  to 
repudiate  even  if  the  defendants'  contention  should  not  be 
held  sound,  that  the  company  is  not  responsible  for  the  re- 
presentations of  the  promoters.  On  this  point  there  is  a  good 
deal  to  be  said  or  rather  a  good  deal  has  been  said.     It  seems 
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to  me  to  be  closely  akin  to  the  question  on  which  such  a 
marked  divergence  of  opinion  appeared  between  the  views  of 
Lord  Cottenham,  as  set  forth  in  Edwards  v.  Grand  Junction 
R.  W.  Co.,  1  M.  &  C.  650,  and  those  of  Lord  Cranworth  in 
Preston  v.  Liverpool  and  Manchester  R.  W.  Co.,  5  H.  L.  C. 
617.  It  does  not  seem  necessary  to  discuss  the  question  in 
this  case. 

I  think  that  there  was  no  such  wilful  misrepresentation  by 
Parsons  as  would  make  him  liable  in  damages  under  the  law 
as  settled  in  Derry  v.  Peek,  and  that  there  was  no  definite 
contract  by  him  with  the  plaintiffs  that  Gourley  should  be 
the  agent  of  the  company  to  tbe  formed.  The  latter  point 
does  not  appear  from  my  notes  to  have  been  argued,  but  it 
is  so  long  since  the  trial  that  I  cannot  be  certain  how  far  it 
was  pressed.  I  have  been  delayed  in  deciding  the  case  for 
want  of  the  minutes  of  evidence  through  no  fault  of  the  re- 
porter, and  if  the  plaintiffs  think  it  of  advantage  to  be  heard 
on  the  question  as  to  the  personal  liability  of  Parsons  in  re- 
spect of  the  non-appointment  of  Gourley,  they  may  have  a 
further  hearing  confined  to  this  issue  before  the  rule  passes. 


NOVA  SCOTIA. 

Russell,  J.  August  29th,  1906. 

HUNTLEY  v.  JEFFERS. 

Injunction — Building  Whcvrf — Mandatory  Order. 

A  motion  for  an  injunction  had  been  partially  disposed  of 
on  the  24th  August — see  1  E.  L.  R.  385.  The  motion  now 
was  further  argued. 

H.  Mellish,  K.C.,  for  plaintiff. 

H.  A.  Lovett,  for  defendant. 

Russell,  J. : — On  further  consideration  of  this  matter 
it  appears  that  a  mere  restraining  order  will  be  no  service 
to  the  plaintiff  unless  a  mandatory  order  is  made  to  compel 
the  defendant  to  take  down  a  portion  of  the  wharf  that  has 
been  partially  built.  As  to  anything  done  after  notice  of  the 
application  for  a  restraining  order,  I  should  feel  no  difficulty 
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in  ordering  it  to  be  undone  if  I  were  of  opinion  that  the  re- 
straining order  could  be  properly  granted.  But  as  to  any- 
thing done  before  the  notice  of  the  application,  I  cannot 
order  it  undone  unless  it  has  been  wrongfully  done,  and  I 
have  always  understood  that  a  mandatory  order  before  trial 
cannot  be  made  except  upon  a  very  clear  case. 

The  least  that  can  be  said  for  the  defendant  is  that  no 
clear  case  is  made  against  him.  It  seems  to  me,  on  the  con- 
trary, to  require  a  tour  de  force  to  sustain  any  contention 
that  the  defendant  is  not  entirely  within  his  rights  in  con- 
structing his  wharf  as  he  is  now  doing.  I  must  therefore 
refuse  the  order  applied  for,  costs  reserved. 


PRINCE  EDWARD  ISLAND. 

IlT/GERALD,    J.  SEPTEMBER    1ST,    1903. 

FORBES  v.  DINGMAX. 

Banbruptcy  and  Insolvency — Assignment  by  Insolvent  of  All 
Personal  Property  to  Secure  Future  Maintenance  of  Wife 
— Knowledge  of  Transferee  of  Insolvency. 

J.  J.  Johnston,  for  plaintiff. 

A.  J.  B.  Hellish,  for  claimant. 

G.  Gaudet,  for  sheriff. 

Fitzgerald,  J.: — In  this- case  the  facts  are  undisputed. 
The  defendant  a  few  days  before  leaving  the  Island,  being 
in  insolvent  circumstances,  executed  to  his  father-in-law,  the 
claimant,  an  assignment  of  "all  the  personal  property  of 
which  he  (defendant)  was  possessed,  situate  in  Prince  Edward 
Island  "  for  and  in  consideration  of  the  said  claimant  agree- 
ing to  give  the  wife  and  child  of  the  defendant  "  a  home 
at  his  place  at  Orwell  while  the  said  defendant  was  away  from 
the  Province  in  search  of  employment." 

This  agreement  is  dated  and  was  executed  on  the  6th  day 
of  August  instant.  The  defendant  owned  no  real  estate.  It 
was  not  shown  that  the  claimant  knew  anything  of  his  son- 
in-law's  circumstances,  except  that  the  assignment  to  him 
embraced  all  his  property. 


I 
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The  sheriff  under  an  execution  at  the  suit  of  the  plaintiff 
seized  furniture  and  other  goods  of  the  defendant,  and  the 
claimant  claims  under  this  assignment.  It  is  urged  by  the 
execution  creditor  that  this  assignment  is  void  as  against 
creditors,  as  well  under  13  Eliz.  c.  5,  as  under  our  pro- 
vincial statute,  61  Vict.  c.  4,  as  amended  in  1906,  and  that 
in  these  interpleader  proceedings  taken  by  the  sheriff  holding 
such  execution,  it  should  be  so  held. 

This  transaction  appears  to  me  to  be  one  by  which  the 
assignor  being  unable  to  pay  his  debts,  in  consideration  of 
parting  with  all  his  property,  secured  the  future  maintenance 
of  his  family  at  the  expense  of  his  creditors. 

In  re  Holland  [1902]  2.  Ch.  360,  establishes  the  law  that 
in  each  case  you  must  look  at  the  whole  of  the  circumstances 
surrounding  the  execution  of  the  assignment  and  then  ask 
yourself  the  question  whether  the  conveyance  was  in  fact 
executed  with  the  intent  to  defeat  and  delay  creditors ;  follow- 
ing in  that  Ex  parte  Mercer,  17  Q.  B.  D.  290,  and  in  Maske- 
lane  v.  Smith,  [1903]  1  K.  B.  671,  the  further  principle  is 
settled  that  a  deed  which  is  intended  to  enable  the  debtor  to 
retain  his  property,  or  part  of  it,  for  his  own  benefit,  is  void 
as  against  creditors  under  the  statute  of  Elizabeth,  following 
Alton  v.  Harrison,  L.  R.  4  Ch.  622,  where  it  was  held  that 
any  conveyance  which  is  a  mere  cloak  for  retaining  a  benefit 
to  the  grantor  is  bad  under  that  statute. 

In  French  v.  French,  6  D.  M.  &  6.,  Lord  Chancellor 
Cranworth  decided  that  the  transfer  of  an  insolvent  to  se- 
cure among  other  things  an  annuity  to  his  wife  was  within 
the  statute,  considering  such  annuity  in  the  same  light  as  if 
it  were  taken  and  applied  for  the  insolvent's  own  purposes 
and  abstracted  from  his  creditors. 

That  principle  has  been  applied  in  many  cases  in  which 
it  is  held  that  though  full  consideration  is  given,  if  it  is  given 
in  such  a  way  as  to  defeat  the  creditors,  the  transaction  is 
within  the  ban  of  the  statute.  No  debtor  can  so  transfer  all 
his  property  to  another,  thereby  defeating  his  creditor  in  the 
collection  of  his  debt,  and  yet  enjoy  the  use  of  the  property 
either  for  himself  or  for  his  family :  Middleton  v.  Pollock,  2 
Ch.  D.  108;  Learmouth  v.  'Miller/ 2  Sc.  &  Lef.  438;  Union 
Bank  v.  Whitman,  16  S.  C.  B.  410 ;  McNeill  v.  McPhee,  31 
N.  S.  R.  140. 
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If  this  assignment  is  bad  under  the  Statute  of  Elizabeth 
as  a  conveyance  of  personal  property  given  to  delay,  hinder 
or  defraud  creditors,  it  will  be  equally  so  under  the  sections 
of  our  provincial  statute,  declaring  that  all  assignments  made 
with  a  like  intent  are  void  as  against  creditors;  and  as  this 
consideration,  "future  support,"  does  not  come  within  the 
exceptions  in  s.  4  thereof,  it  must  be  so  held. 

The  two  questions  which  formerly  required  consideration, 
namely,  pressure  and  the  intent  of  the  transferee,  are  now 
eliminated  by  our  statute,  as  by  s.  2.  of  the  Act  of  this  year, 
c.  11,  it  matters  not  whether  the  assignment  be  made  volun- 
tarily or  under  pressure;  and  by  s.  5,  it  is  enacted  that  the 
intent  referred  to  in  the  Act  "  is  the  intent  of  the  assignor 
and  no  concurrence  therein  or  knowledge  thereof  or  of  insol- 
vency must  be  shown  in  the  assignee." 

In  this  case,  therefore,  taking  all  the  circumstances  into 
consideration,  the  insolvency  of  the  debtor,  the  transfer  of 
all  his  property  to  anticipate  the  future  wants  of  his  family, 
whereby  everything  is  taken  from  his  creditors  out  of  which 
they  could  enforce  payment  of  their  debts,  I  decide  that  the 
assignment  of  the  6th  of  August  instant  is  void  as  against 
this  execution  creditor  among  others,  and  an  order  will  be 
made  barring  the  claimant's  claim  in  this  proceeding. 

I  have  not  referred  to  the  other  point  raised,  viz., 
whether  there  was  that  actual  possession  taken  of  the  goods 
assigned  by  this  unregistered  document  as  is  required  by  our 
Bills  of  Sale  Act,  for,  if  the  assignment  be  bad,  that  settles 
the  matter. 

Sheriff's  costs  fixed  at  $5.  No  other  costs  in  the  proceed- 
ing. 


NEW  BRUNSWICK. 

Full  Court.  February  10th,  1906. 

REX  v.  CHESTNUT. 

Alien  Labour  Act — Constitutionality — New  Industry — Juris- 
diction to  Try  Offence — Place  of  Completion. 

Motion  to  make  absolute  order  nisi  under  the  Alien 
Labour  Act,  argued  in  Michaelmas  Term,  1905,  before  Tuck, 
C.J.,  Haningtox,  Barker,  and  McLeod,  JJ. 

F.  E.  Taylor,  shewed  cause. 

H.  A.  Powell,  K.C.,  supported  the  order. 
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Tuck,  C.J. : — This  is  an  application  to  quash  a  conviction 
by  the  Judge  of  the  County  Court  at  St.  John,  whereby  the 
defendant  was  convicted  and  fined  fifty  dollars,  for  that  he 
did  between  the  first  day  of  December,  1904,  and  the  thirty- 
first  day  of  January,  1905,  at  the  Town  of  Oldtown  in  the 
State  of  Maine,  one  of  the  United  States  of  America,  know- 
ingly solicit  the  immigration  of  Allie  F.  Ayer,  a  foreigner, 
into  Canada  to  wit  at  the  City  of  Saint  John,  in  the  City 
and  County  of  Saint  John,  to  perform  labour  under  agree- 
ment with  the  said  Allie  F.  Ayer,  previous  to  his  immigration 
or  becoming  a  resident  or  citizen  of  Canada,  contrary  to  the 
provisions  of  chapter  11  of  60  &  61  Victoria,  Parliament  of 
Canada,  intituled  "An  Act  to  restrict  the  importation  and 
employment  of  Aliens"  and  an  Act  in  amendment  thereof, 
being  chapter  13  of  1  Edward  VII. 

For  every  violation  of  the  Act  every  person  so  violating  it 
is  liable  to  forfeit  or  pay  a  sum  not  exceeding  one  thousand 
dollars,  nor  less  than  fifty  dollars. 

In  an  affidavit  dated  the  twenty-fifth  day  of  February, 
1905,  and  sworn  to  at  Fredericton  in  the  County  of  York, 
Arthur  Gallagher  says,  (1)  "That  Messrs  R.  Chestnut  & 
Sons  of  the  City  of  Fredericton  are  at  present  engaged  in  the 
manufacture  of  canvas  canoes;  (2)  That  I  have  been 
informed  by  an  employee  of  the  said  R.  Chestnut  &  Sons,  and 
do  verily  believe,  that  they  the  said  R.  Chestnut  &  Sons  have 
in  their  employment  four  citizens  of  the  United  States  of 
America  engaged  in  the  manufacture  of  canvas  canoes,  and 
that  the  names  of  the  said  American  citizens  are  R.  H. 
Wickett,  George  Ayer,  Allie  Ayer,  and  Herbert  King  re- 
pectively,  whose  homes  are  all  at  Oldtown  in  the  State  of 
Maine,  one  of  the  United  States  of  America."' 

Besides  this  one,  there  are  several  other  affidavits  which 
show  conclusively  that  the  defendant  did  solicit  Ayer,  an. 
American  citizen,  to  leave  Oldtown  to  go  or  immigrate  to 
Fredericton  to  be  employed  there  under  a  contract  made  by 
the  defendant  with  him  at  Oldtown  in  the  manufacture  of 
canvas  canoes. 

In  fact  it  is  admitted  by  the  defence  that  the  employment 
was  made  at  Oldtown  and  completed  at  Fredericton  in  the 
County  of  York. 

A  large  number  of  objections  are  taken  to  the  conviction. 
I  propose  to  consider  only  a  few  of  them.     The  Judge  of  the 
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County  Court  must  necessarily  have  considered  that  three 
facts  were  established:  First,  that  the  person  employed  was 
an  alien ;  Second,  that  the  defendant  did  employ  the  alien  Ayer 
in  the  manufacture  of  canoes  and  did  induce  him  to  come 
to  Canada  for  that  purpose;  and  third,  that  the  industry  wras 
not  a  new  industry  not  at  that  time  established  in  Canada. 
With  these  conclusions  I  entirely  agree.  As  to  the  question 
whether  the  industry  was  a  new  one,  it  was  new  only  in  a 
sense.  The  canoes  manufactured  by  the  Messrs  Chestnut 
were  covered  with  canvas,  and  not  with  bark ;  but  it  was  not  a 
new  article,  and  the  making  of  canoes  is  not  a  new  industry 
in  Canada.  It  is  as  if  some  one  imported  a  workman  to  as- 
sist in  making  "  concord  waggons,"  using  some  new  material 
in  the  construction.  That  work  would  not  be  a  new  industry 
but  only  another,  and  perhaps  an  improved,  method  of  making 
concord  waggons.  It  may  very  well  be  that  canvas-covered 
canoes  are  better  than  the  old  kind;  but  that  does  not  make 
the  manufacture  of  them  a  new  industry.  Canoes  were  made 
long  before  canvas  coverings  were  thought  of.  This  question 
of  "  new  industry  "  is  the  one  which  the  Judge  of  the  County 
Court  refers  to  as  being  principally  relied  upon  by  the  de- 
fence.    With  his  conclusion  on  this  question  I  agree. 

.  But  there  are  other  questions  quite  as  important  as  the 
new  industry  question. 

There  are  twelve  grounds  of  objection  urged.  Most  of 
them,  in  my  view  of  the  case,  it  is  not  necessary  to  consider, 
nor  give  an  opinion  on  them.  For  instance,  a  considerable 
part  of  the  argument  was  directed  to,  and  a  large  number  of 
cases  were  directed  in  support  of  this  point : — "  Is  the  Act 
in  question  ultra  vires  ?  "  It  does  not  become  necessary  for 
me  to  decide  that  point  now.  If  it  were,  I  would  leave  it  to 
the  Supreme  Court  of  Canada,  and  say  that  the  Parliament 
of  Canada  was  within  its  right  to  pass  the  Act. 

All  the  other  questions  of  defence  raised  against  the  con- 
viction may  be  important,  and  doubtless  are,  but  without 
discussing  them  in  detail,  and  leaving  them  for  perhaps  fu- 
ture consideration,  I  prefer  to  rest  my  judgment  on  one  point : 
the  want  of  jurisdiction  of  the  County  Court  Judge.  Where 
did  he  get  the  right  to  hear  the  complaint?  Certainly  not 
under  the  Act.  As  well  might  the  matter  have  been  heard  in 
Bestigouche  as  in  St.  John.  If  indeed  the  offence  was  not 
completed  until  Ayer  arrived  at  Fredericton,  and  was  em- 
ployed there  by  Chestnut  &  Son*,  how  did  Judge  Forbes  get 


440  THE  EASTERN  LAW  REPORTER. 

jurisdiction  over  this  offence  consummated  in  the  County  of 
York.  There  is  no  pretence  that  any  offence  was  committed 
within  the  City  and  County  of  Saint  John,  where  he  had 
jurisdiction  to  try  offences  of  this  character.  The  conviction 
must  be  quashed. 

Barker,  J. : — I  agree  that  the  conviction  must  be  quashed, 
but  I  limit  the  decision  as  far  as  I  am  concerned  to  the  last 
point,  that  of  jurisdiction.  The  other  points  are  important 
and  can  be  decided  when  they  necessarily  arise  for  decision. 

Haxington,  and  McLeod,  JJ.,  concurred  in  the  result. 


NOVA  SCOTIA. 

Russell,  J.  September  4th,  1906. 

GOULD  v.  GILLIES. 

Bill  of  Exchange — Shares — Purchase  Induced  by  Misrepre- 
sentation— Right  to  Rescind — Counterclaim  for  Damages 
— Measure  of  Damages. 

Action  tried  before  Russell,  J.,  by  indorsee  against  maker 
of  a  promissory  note  given  for  the  price  of  certain  stock. 
Defendant  pleaded  that  he  was  induced  to  purchase  the  stock 
by  fraud  and  misrepresentation  and  counterclaimed  damages. 

W.  B.  A.  Ritchie,  K.C.,  and  T.  R.  Robertson,  for  plaintiff. 

J.  C.  O'Mullin,  for  defendant. 

Russell,  J. : — The  defendant  was  induced  by  the  repre- 
sentations of  a  broker  to  purchase  tweny-five  shares  of  the 
common  stock  of  the  International  Mercantile  Agency,  for 
which  he  gave  his  note  of  hand  payable  to  the  company. 
The  shares  were,  I  have  no  doubt,  the  property  of  the  plain- 
tiff and  were  sold  for  the  benefit  of  the  plaintiff  to  whom  the 
note  given  in  payment  for  them  was  indorsed,  but  the  broker 
supposed  that  he  was  selling  them  for  the  company  and  re- 
presented, no  doubt  in  good  faith,  that  the  money  would  go 
into  the  treasury  of  the  company  and  be  used  in  the  promo- 
tion of  the  company's  projects,  of  which  a  glowing  descrip- 
tion was  given  to  the  defendant.     I  think  the  representation 
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so  made  was  one  which  would  have  entitled  the  defendant, 
upon  discovery  of  its  untruth,  to  repudiate  the  shares  and 
refuse  to  pay  the  note  to  any  other  than  a  holder  for  value 
without  notice.    But  the  election  to  repudiate  in  such  a  case 
must  be  made  without  delay  on  discovery  of  the  facts,  and  I 
am  afraid  that  the  defendant  made  a  fatal  mistake  when  in- 
stead of  repudiating  his  liability  he  renewed  the  obligation 
by  giving  the  note  sued  on  which  is  dated  December  29th, 
1904.     On  April  8th,  1904,  he  wrote  to  Sterling,  the  treasurer 
of  the  company,  enclosing  a  letter  received  from  the  plain- 
tiff's solicitor  demanding  payment  of  the  note,  of  which  the 
note  sued  on  is  a  renewal,  and  in  this  letter  defendant  said 
that  he  had  been  induced  to  enter  into  the  contract  by  the 
agent  of  the  company  making  representations  that  did  not 
materialize.     In  reply  to  this  letter  he  is  informed  by  Sterling 
of  the  fact  that  the  stock  sold  him  was  Gould's  stock,  and 
that  the  note  given  in  payment  had  been  indorsed  to  Gould, — 
that  it  never  went  through  the  books  of  the  company  and 
was  not  a  company  matter.     This  information  is  repeated 
in  a  letter  from  Sterling  dated  May  12th.  1904,  in  which 
Sterling  says:     "As  before  written  you,  the  stock  was  Mr. 
Gould's  and  the  company  has  nothing  whatever  to  do  with  it. 
Of  course  we  have  no  legal  right  to  purchase  our  stock,  al- 
though if  it  had  been  treasury  stock  not  paid  for  we  would 
have  the  right  to  take  it  back  and  cancel  the  transaction." 
I  think  that  in  view  of  these  letters  from  the  treasurer  of  the 
company,  the  defendant  cannot  be  heard  to  say  that  he  was 
not  aware  in  December,  1904,  that  it  was  not  treasury  stock 
that  he  had  purchased  in  February  1903,  although  I  fully 
accept  his  statement  that  in  fact  he  was  not  so  aware.     I  can 
well  believe  that  in  the  midst  of  his  political  engagements 
in  the  summer  of  1904  the  full  significance  of  these  letters 
and  the  real  state  of  the  facts  were  not  borne  in  upon  his 
mind.     What  I  mean  to  say  is  that  when  he  read  these  let- 
ters he  knew  that  his  stock  was  not  treasury  stock,  but  his 
attention  was  preoccupied  and  the  fact  did  not  make  so  per- 
manent an  impression  upon  his  mind  as  to  prevent  him  from 
now  truthfully  saying  that  he  was  not  aware  of  the  actual 
facts  until  April  or  May  1905,  when  he  was  informed  of 
them  again  by  Peck.     The  legal  consequences  I  think  must 
follow,  that  the  time  for  election  had  passed  when  the  note 
was  renewed  in  December,  1904.     The  plaintiff  must  there- 
fore have  judgment  on  the  note. 
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The  defendant  counterclaims  for  damages  for  false  re- 
presentation as  to  the  nature  of  the  stock  and  this  is  a  much 
more  difficult  question.  The  broker,  Mr.  Jackson,  was,  I  am 
sure,  entirely  blameless.  He  thought  he  was  selling  treasury 
stock  of  the  company  and  that  he  was  selling  it  for  the  com- 
pany. He  was  in  fact  selling  the  plaintiff's  stock  and  he 
must  have  been  selling  it  for  the  plaintiff.  The  latter  may 
also,  for  all  that  I  know  to  the  contrary,  be  entirely  blameless, 
but  there  is  a  rogue  somewhere  in  the  transaction,  and  I  do 
not  think  the  plaintiff  can  be  allowed  to  reap  the  profits  of 
rascality.  Either  the  plaintiff  or  !Macaulay,  the  president 
of  the  company,  instructed  Jackson  to  sell  this  stock  with  the 
representation  that  it  was  treasury  stock,  the  proceeds  of 
which  would  be  used  to  issue  the  book  from  which  millions 
were  to  be  derived  for  division  among  the  shareholders  in  divi- 
dends. If  the  plaintiff  gave  these  instructions  it  matters  not 
that  Jackson  was  absolutely  innocent.  The  plaintiff  has 
been  guilty  of  fraud.  If  Macaulay,  acting  as  agent  of  the 
plaintiff,  gave  the  instructions,  it  was  a  fraud  on  his  part  for 
which  being  within  the  course  of  the  service  he  was  rendering 
to  the  plaintiff,  the  plaintiff  must  be  held  liable,  although 
there  may  have  been  no  expressed  command  from,  or  privity 
on  the  part  of,  the  plaintiff.  I  think  therefore  that  the  de- 
fendant must  have  judgment  on  the  counterclaim  for  dam- 
ages. The  assessment  of  these  may  not  be  a  simple  matter. 
The  defendant  was  induced  to  buy  stock  by  the  untrue  repre- 
sentation that  it  was  treasury  stock  and  by  the  impression 
produced  on  his  mind  that  the  money  to  come  from  it  and 
other  similar  shares  would  be  used  in  the  interests  of  the  com- 
pany. I  suppose  that  the  measure  of  damages  will  be  the 
difference  between  the  price  paid  for  the  stock  and  its  market 
value  at  the  time  when  he  discovered  the  fraud.  This  was 
the  time  at  which  he  should  have  repudiated  the  shares  and 
could  have  recovered  back  his  money.  The  company  should 
then  have  hadi  the  shares  and  could  have  sold  them  in  the 
market,  and  therefore  should  not  suffer  from  any  depreciation 
after  that.  On  the  other  hand,  the  plaintiff  was  not  obliged 
to  sell  them  before  that  period,  and  theref ore  should  not  suf- 
fer from  any  prior  depreciation.  His  retention  of  the  shares 
is  reasonably  attributed  to  the  impression  produced  on  his 
mind  by  the  misrepresentations.  I  do  not  know  that  this 
measure  of  damages  is  the  same  as  that  adopted  by  the  Court 
of  Appeal  in  Peek  v.  Derry.     The  Court  there  said  the  real 
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value  of  the  shares  at  the  time  of  allotment  was  the  measure 
of  damages,  that  is  the  difference  between  this  and  the  price 
paid.  But  they  carefully  discriminated  between  the  real 
value  and  the  market  value  at  the  time  of  the  allotment.  If 
the  question  is  open  the  criterion  I  have  suggested  seems  to 
me  a  fair  one,  but  this  may  be  discussed  on  the  settlement  of 
the  rule  when  the  proper  procedure  may  be  suggested  for 
protecting  the  rights  of  the  other  defendants.  (See  as  to 
measure  of  damage  3?  Ch.  D.  591). 


NEW  BRUNSWICK. 

Full  Court.  February  10th,  1906. 

ANDERSON  v.  ANDERSON. 

Limitation  of  Actions — Sale  of  Land — Payments  an  Account 
— Credits  in  Vendor's  Boohs — Evidence. 

Motion  by  defendant  in  an  action  for  trespass  to  land 
tried  before  Hanington,  J.,  without  a  jury,  with  verdict  for 
plaintiff  for  $25,  to  enter  a  nonsuit  or  verdict  for  the  defen- 
dant, argued  before  Tuck,  C.J.,  Hanington,  Barker,  and 
Landry,  JJ.,  in  Trinity  Term,  1905. 

M.  MacMonagle,  K.C.,  for  plaintiff. 

W.  C.  Grimmer,  K.C.,  for  defendant. 

Hanington,  J. : — This  is  an  action  of  trespass  for  cutting 
and  taking  hay  from  a  lot  of  land  in  Charlotte  County,  and 
was  tried  before  me  without  a  jury.  The  land  in  question 
was  formerly  owned  by  the  late  Wm.  Douglass,  and  was  sold 
by  him  to  the  plaintiff  Robert  Anderson  on  the  25th  of  July, 
1879;  and  an  agreement  or  memorandum  of  sale  was  made 
between  them  whereby  for  the  sum  of  one  hundred  dollars 
a  warantee  deed  was  to  be  given  of  this  lot  of  land  referred 
to  as  "the  Samuel  Thompson  place"  on  Anderson  paying 
"  forty  dollars  in  three  months  from  date  and  balance  in  two 
years  from  date  in  two  equal  payments  with  interest."  About 
two  years  before  the  sale  the  plaintiff  had,  as  he  says,  at 
Douglass'  request,  moved  on  to  the  land  and  lived  there  with 
his  family  and  continued  to  do  so  until  some  four  years  before 
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the  trespasses  conplained  of.  After  he  removed  from  the 
place  to  St.  Stephen  he  still  continued  to  cut  the  hay  and 
occupy  it.  The  plaintiff  had  no  deed  of  the  property  as  he 
had  not  fully  paid  the  purchase  money.  He  worked  for 
Douglass,  and  there  were  mutual  accounts  between  them, 
which  Douglass  kept  debit  and  credit  in  full  in  apparently 
his  day  book,  and  it  appears  therein  that  on  the  15th  July, 
1882,  there  was  a  settlement  of  account  between  them  and  a 
balance  of  $41.25  was  found  in  favour  of  the  plaintiff,  which 
balance  of  $41.25  was  credited  as  a  payment  on  the  land  and 
was  also  entered  on  the  memorandum  of  sale.  The  plaintiff 
in  his  evidence  admitted  that  this  balance  so  settled  was  a 
payment  on  the  land  but  denied  that  he  ever  made  any  other 
payment  in  any  way  on  the  land  purchased ;  or  arranged  with 
Douglass  that  any  other  balance  of  account  should  go  as  a 
payment  thereon. 

Douglass  died  about  the  year  1889  or  1890 ;  and  his  repre- 
sentatives afterwards  sold  the  land  to  Walter  L.  Grimmer, 
who  sold  to  the  defendant  William  Anderson,  a  brother  of  the 
plaintiff.  The  defendant  having  so  purchased  the  land 
claimed  it  from  the  plaintiff,  who  refused  to  acknowledge  his 
claim.  And  the  defendant  afterwards  went  on  the  land  and 
cut  and  carried  away  the  hay,  which  is  the  trespass  complained 
of. 

The  plaintiff  relied  on  his  purchase  and  possession  since, 
which  had  been  for  over  twenty-one  years,  he  thereby  gaining 
a  statutory  title.  The  defendant  relied  on  his  documentary 
title,  and,  as  a  defence  against  the  claim  of  the  plaintiff,  he 
relied  on  a  statement  or  conversation  between  the  plaintiff 
and  Douglass  before  his  death,  and  also  on  a  payment  made 
on  the  purchase  monev  of  the  land  within  the  twenty  years, 
namely  on  the  23rd  of  May,  1886,  which  payment  was  by  a 
balance  of  $25.63  due  the  plaintiff  from  Douglass  on  settle- 
ment of  their  account  being  appropriated  between  them  as, 
such  payment  in  the  same  way  as  they  admitted  payment  of 
$41.25  on  July  15th,  1882. 

To  prove  such  arrangement  and  payments  the  books  of 
Douglass  in  his  own  handwriting  were  produced  and  offered 
in  evidence  under  Con.  Stat.  1903,  c.  127,  s.  38,  in  which 
books  were  the  plaintiff's  accounts  with  Douglass  for  many 
years  extending  over  several  pages,  including  Settlements  and 
how  balances  were  from  time  to  time  paid.     One  of  these 
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entries,  that  of  July  loth.  1882,  shewed  a  settlement  and 
balance  struck  wherein  $41.25  appeared  to  be  due  the  plain- 
tiff.    The  entry  is  as  follows : — 

"Balance  due  Robert  Anderson   $41.25 

July,  15.  By  cash  on  due  bill 

for  Thompson  farm  ....   41.25 


Settled   00.00." 

This  is  the  same  sum  which  is  endorsed  on  the  memoran- 
dum of  sale,  and  is  admitted  by  the  plaintiff  to  have  been  so 
paid.  After  this  settlement,  the  account  is  carried  on  from 
page  to  page,  on  which  balances  appear  to  have  been  adjusted 
and  paid;  and  so  the  account  continues  to  the  23rd  of 
May,  1886,  where  a  balance  appears  to  have  been  struck  and 
a  settlement  made  by  the  plaintiff  and  Douglass,  and  a  bal- 
ance of  $25.03  found  due  the  plaintiff.  The  entry  in  the  book 
is  as  follows: — 

"1886,  May  23rd.  Balance  due  R,  X.  Anderson.  .$35.63 

By   cash   to  self    10.00 

Bal.  due  R.  And 25.6 ?> 

Credit  on  due  bill 25.63 

Settled  in  full" 

and  the  book  shews  a  continuation  of  the  accounts  on  the  same 
and  other  pages  of  the  book  due  to  Douglass  about  that  time. 

This  evidence  was  objected  to  as  not  admissible  under  liic 
statute,  and  even  if  it  was  that  it  did  not  amount  to  evidence 
of  a  payment  on  the  land.  These  entries  I  thought  on  the 
trial,  and  yet  think,  were  made  by  Douglass  in  his  book  of 
account  in  the  ordinary  and  regular  course  of  business,  and 
were  prima  facie  evidence  and  proof  of  the  correctness  of  the 
statements  contained  therein.  S.  38  of  c.  127  is  as  follows : — 
"On  the  trial  of  any  issue  joined,  or  of  any  matter  or  question, 
or  upon  any  enquiry  arising  in  any  suit,  action  or  other  pro- 
ceeding in  any  court,  where  the  rights  and  liabilities  of  the 
estate  of  a  deceased  person  are  in  question,  entries  in  the  books 
of  account  of  such  deceased  person  shall,  on  proof  of  their  be- 
ing in  the  handwriting  of  the  deceased,  or  of  a  clerk  who  is 
shewn  to  the  satisfaction  of  the  Court  to  be  dead,  or  incapable 
of  testifying  by  reason  of  insanity  or  imbecility,  be  admissible 
in  evidence,  and  be  taken  as  prima  facie  proof  of  the  cor- 
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rectness  of  the  statements  contained  in  such  entries,  provided 
said  Court  is  satisfied  on  view  of  the  same  or  otherwise  that 
they  were  made  in  the  ordinary  course  of  business :"  and  I  con- 
sidered the  above  entries  were  proof  of  the  payment  of  $41.25 
on  the  land  purchase  on  the  15th  July,  1882;  and  of 
the  payment  on  the  same  account  of  $25.63  on  the  23rd 
of  May,  1886,  whatever  their  effect  on  the  statute  might 
be.  It  was  contended  that  in  the  entry  of  the  last  payment 
the  words  were  not  so  full  as  to  what  it  went  to  pay,  as  they 
were  in  the  entry  of  July  15th,  1882.  Nor  were  they  quite  so, 
as  the  entry  does  not  say  "on  the  Thompson  farm  •"  but  as  it 
speaks  of  it  as  a  payment  on  the  "  due  bill "  which  is  men- 
tioned in  that  of  July,  1882,  it  is  a  fair  inference  that  the 
same  due  bill  is  referred  to ;  that  is,  the  due  bill  or  memoran- 
dum of  the  purchase;  and  that  the  payment  is  thereon.  Es- 
pecially is  this  so  as  it  is  not  in  proof,  or  suggested,  that  any 
other  due  bill  existed  on  which  a  payment  could  or  would  be 
made.  The  second  entry  is  seems  to  me  is  in  effect  the  same 
as  that  of  the  first  payment  which  the  defendant  admits  to  be 
correct.  As  a  result  of  this  the  $25.63  entered  on  May  23rd, 
1886,  was  a  payment  made  on  the  land  purchase  account 
within  the  twenty  years  before  this  action  was  brought,  as  well 
within  twenty  years  of  the  purchase.  It  may  be  said  tftat 
a  transfer  of  an  amount  to  the  credit  is  not  a  payment.  Nor 
is  it  unless  by  arrangement  of  the  parties;  but  here  we  have 
the  fact  stated  that  the  plaintiff  was  there  that  day  and  got 
ten  dollars  in  cash,  and  that  the  balance  went  as  credit  on  the 
land  due  bill,  and  the  account  then  started  anew.  From  this  a 
direct  inference  arises  that  the  parties  arranged  that  the  bal- 
ance stated  should  be  a  payment  on  the  land.  The  plaintiff 
denied  this  settlement,  and  that  any  such  arrangement  was 
made.  I  did  not  from  his  manner  of  giving  evidence,  and 
the  circumstances,  credit  his  denial. 

It  was  contended  that,  outside  the  provisions  of  s.  38, 
the  entry  was  admissible ;  and  is  proof  of  the  payment,  as  it 
was  an  entry  by  a  deceased  person  in  due  course  of  business, 
and  may  be  said  to  be  against  his  interest,  and  I  am  of  that 
opinion.  It  was  evidence  by  Douglass  that  he  had  received 
that  amount  from  the  plaintiff,  whereby  the  amount  due  on 
the  land  purchase  was  lessened  by  that  sum.  Mr.  Taylor  in 
his  work  on  Evidence,  at  s.  676,  discusses  this  point,  and 
states  the  result  of  more  recent  authorities  to  be  that  such 
entries  prove  the  fact  stated,  although  the  effect  may  be  that 


ANDERSON  p.  ANDERSON.  447 

the  same  evidence  proves  the  existence  of  the  claim  of  the 
party  making  the  entry.  Taylor  v.  Witham,  3  Ch.  D.  605, 
clearly  establishes  that  entries  of  deceased  persons  are  ad- 
missible and  proof  of  their  contents,  even  though  the  effect 
01  the  same  entry  goes  to  shew  a  debt  due  the  party  making 
the  entry.  (The  learned  Judge  read  extracts  from  the  judg- 
ment, and  continued.) 

Here  the  entry  of  payment  on  the  land  purchase  due  bill 
was  clearly  made  when  Douglass'  title  to  the  land  was  not  in 
any  way  impaired  by  the  lapse  of  time,  as  the  twenty  years 
had  not  run  either  from  the  time  of  the  land  purchase  nor 
from  the  admitted  payment  in  1882,  which  brings  the  case 
and  entry  within  the  principle  of  admissible  evidence  as  dis- 
cussed in  s.  690  of  Taylor  on  Evidence,  and  the  case  from 
which  I  have  quoted.  Had  the  entry  been  after  the  lapse  of 
twenty  years  from  the  time  of  purchase  or  a  former  payment, 
it  would  have  been  rejected  as  inadmissible  under  some  au- 
thorities which,  however,  do  not  apply  to  the  facts  in  this  case. 

Before  discussing  the  effect  of  the  payment  of  May,  1886, 
I  will  deal  with  the  point  raised  by  the  defendant's  counsel, 
that  the  plaintiff  had,  in  conversation  with  Douglass  shortly 
before  his  death,  admitted  his  tenancy,  and  therefore  re- 
newed it.  I  do  not  think  the  evidence  warrants  such  a  re- 
sult. One  Samuel  Anderson  swore  that  in  July,  1889,  he 
went  with  Douglass  to  the  plaintiff's  house  in  St.  Stephen, 
where  the  plaintiff  then  lived,  that  Douglass  began  to  talk  to 
plaintiff  about  leaving  the  place,  to  which  plaintiff  replied. 
u  I  left  the  place,  but  I  mean  to  keep  it ;"  that  to  this  Douglass 
said:  " It  did  not  look  much  like  your  going  to  keep  it;"  that 
plaintiff  replied:  "  I  was  going  to  cut  the  hay  on  it;  if  you 
cut  it  I  cannot  help  it,  but  I  mean  to  keep  it  and  pay  you 
for  it."  Douglass  replied :  "  You  know  you  have  not  paid 
for  the  place ;"  and  to  this  plaintiff  answered :  "  I  know  it." 
Then  witness  says :  "  I  got  up  and  left  the  room ;  that  is  all 
I  heard.  He  said  he  would  pay  for  it."  On  cross-examina- 
tion he  says :  "  Robert  Anderson  said  he  was  going  to  keep 
the  place,  and  said  he  was-  going  to  cut  the  hay  that 
year."  Witness  also  said  that  Douglass  claimed  the  plain- 
tiff had  not  paid  him  in  full  for  the  place,  and  that 
plaintiff  said  he  was  going  to  keep  the  place  and  to 
pay  him  for  it,  and  that  if  he  did  leave  the  place  that  made 
no  difference  to  him.  I  think  that  no  renewal  of  the  tenancy 
can  be  made  out  of  this  evidence.     The  original  tenancy  had 
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not  then  determined  by  any  demand  of  possession ;  and  except 
as  to  effect  of  the  payments  on  the  purchase  money,  remained 
as  it  had  originally  been.  And  the  plaintiff  rested  on  his 
rights  under  the  agreement  of  purchase,  and  payments  al- 
ready made.  The  facts  in  the  case  of  Ryan  v.  Ryan,  5  S.  C 
R.  387,  are  in  no  way  similar  to  this,  but  clearly  made  out 
a  termination  of  the  first  tenancy,  and  the  creation  of  a  new 
tenancy;  and  therefore  it  has  no  application  here.  Sections  11 
and  12  of  Con.  Stat.  1903,  c.  139  (Statute  of  Limitation  of 
Realty  Actions)  expressly  provide  that  no  mere  entry  on 
land  or  claim  upon  or  near  it  will  bar  the  statute;  and  s.  14 
provides  that  an  acknowledgment  must  be  in  writing  signed 
by  the  party  or  his  agent.  The  acknowledgment  here  men- 
tioned does  not  include  a  payment  or  its  effect,  where  it  can 
have  an  effect  against  the  statute;  such  admissions  as  are 
contained  in  this  conversation  above  stated  might  have  been 
held  as  evidence  of  an  existing  tenancy  under  the  old  statute; 
but  since  the  enactment  of  3  &  4  Wm.  IV,  c.  27,  of  which  our 
Act  is  a  copy,  they  would  not  be  so  held.  (Reference  to  Darby 
&  Bosanquet,  2nd  ed.,  p.  343.)  I  make  this  long  quotation 
because  I  think  it  deals  exhaustively  with  the  subject,  not 
that  I  had  any  doubt  that  the  conversation  did  not  affect  the 
statutory  rights  of  the  parties  themselves. 

This  leaves  now  for  consideration  the  payment  of  the 
$25.63,  on  purchase  money  account  made  by  the  plaintiff  to 
Douglass  on  the  23rd  of  May,  1886,  and  its  effect  upon  the 
parties'  rights  under  the  Statute  of  Limitations.  It  is  claimed 
by  the  plaintiff  that  he  being  a  mere  tenant  at  will  since  the 
purchase  in  1879,  s.  8  of  the  Act  bars  the  defendant's  right  to 
the  land  as  assignee  of  Douglass'  title  and  interest  therein; 
and  that  the  action  not  having  been  brought  within  twenty-one 
years  after  the  commencement  of  the  original  tenancy,  a  re- 
covery is  barred  by  the  statute,  and  that  a  payment  made  on 
the  purchase  money  would  not  affect  it.  I  am  not  prepared 
to  agree  with  this  contention.  There  seem  to  me  to  be  two 
answers  to  it.  First,  I  am  prepared  to  hold,  if  it  were  neces- 
sary so  to  do,  that  as  between  the  vendor  and  his  represen- 
tatives, and  a  vendee  in  possession  under  an  agreement  of 
purchase,  the  vendor  is  substantially  a  mortgagee  under  and 
within  the  terms  of  and  entitled  to  the  rights  and  privileges 
secured  to  a  mortgagee  under  s.  30  of  c.  139  of  the  Con.  Stat. 
1 903;  and  is  a  mortgagee  within  the  exception  provided  by  s.  8 
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of  that  Act.  Sec.  30  provides  that  "  it  shall  and  may  be  law- 
ful for  any  person  entitled  to  or  claiming  under  any  mortgage 
of  land,  to  make  an  entry  or  bring  an  action  at  law,  or  suit  in 
equity,  to  recover  such  land  at  any  time  within  twenty  years 
next  after  the  last  payment  of  any  part  of  the  principal 
money  or  interest  secured  by  such  mortgage,  such  payment 
being  made  within  twenty  years  after  the  right  of  entry  first 
accrued,  although  more  than  twenty  years  may  have  elapsed 
since  the  time  at  which  the  right  to  make  such  entry  or  bring 
such  action  or  suit  in  equity  shall  have  first  accrued,  anything 
in  this  chapter  to  the  contrary  notwithstanding."  It  seems 
to  me  that  the  vendor  is  substantially  a  mortgagee  in  law,  if 
you  will,  and  also  an  equitable  mortgagee.  He  has,  as  all 
mortgagees  have,  the  legal  title  in  himself — the  right  or  equity 
to  redeem  being  in  the  vendee,  as  it  is  in  any  mortgagor.  In 
fact  the  rights  and  characteristics  of  each  are  the  same  sub- 
stantially as  of  mortgagee  and  mortgagor;  and  the  statute 
using  the  term  "  any  person  .  .  .  under  any  mort- 
gage/' and  specifying  that  the  right  to  bring  any  action  at 
law  or  suit  in  equity  shall  be  extended  by  a  payment,  it  would 
follow  that  by  a  fair  construction  of  that  section  a  payment  by 
a  vendee  in  possession  who  has  an  equitable  right  to  redeem 
is  as  strong,  effective  and  available  to  a  vendee  as  it  is  to  any 
mortgagor  under  the  ordinary  mortgage,  and  the  vendee 
should  be  held  to  be  within  the  term  mortgagor ;  and  that  the 
vendor  who  has  only  the  same  right  in  the  land  as  a  mortga- 
gee has,  and  cannot  conclude  the  rights  of  the  vendee  without 
foreclosure  in  equity,  or  proceedings  to  the  like  effect  as  the 
mortgagee  could,  should  be  held  to  be  a  mortgagee  within 
that  section.  Both  a  vendor  and  a  mortgagee  hold  the  title 
in  the  land  as  a  pledge  to  secure  the  payment  of  a  sum  of 
money,  and  the  title  of  each  is  ended  by  its  payment.  The 
provisions  of  the  section  are  to  secure  the  effectiveness  of  the 
security  on  the  land  for  the  payment  of  the  money,  and  the 
effect  of  a  payment  on  account  of  the  money  secured  should 
be  the  same  in  the  one  case  as  the  other.  "  Equitable  mort- 
gages/' as  they  are  termed,  are  frequent,  and  are  when  the  title 
in  land  is  conveyed  absolutely  to  a  person  to  secure  a  debt, 
and  is  redeemed  by  the  payment  of  the  amount  secured,  as  is 
the  case  of  the  rights  of  vendor  and  vendee  under  an  agreement 
of  purchase.  A  mortgagor  in  possession  by  the  express  pro- 
visions of  s.  8  is  an  exception  to  the  provisions  in  that  section 
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as  to  a  person  in  possession  being  as  a  tenant  at  will  in  cer- 
tain cases,  and  provides  that  a  mortgagor  shall  not  te  deemed 
a  tenant  at  will  to  his  mortgagee. 

I  therefore  think  the  payment  on  the  23rd  of  May,  1886, 
will  have  the  same  effect  that  is  provided  by  s.  30  for  a  pay- 
ment on  the  mortgage  money  account. 

However,  be  the  effect  of  that  payment  what  it  may  under 
s.  30  and  the  last  clause  of  s.  8,  1  am  clearly  of  opinion  that 
payment  of  a  part  of  the  purchase  money  by  a  purchaser  in 
possession  under  an  agreement  to  purchase,  is  a  renewal  of  the 
tenancy  at  will  by  the  purchaser  to  the  vendor.  It  seems  to 
me  on  principle  it  should  be  so  held,  otherwise  great  wrong 
might  in  some  cases  arise.  The  counsel  did  not  refer  us  to 
any  case,  nor  do  I  find  any  direct  decision  on  this  point;  the 
reason  for  which  I  suppose  is  that  it  has  always  been  considered 
that  such  is  the  result  How  could  it  be  held  to  be  the  law,  or 
contemplated  by  the  legislature  that  if  a  purchaser  of  land, 
say  for  $10,000,  payable  in  instalments  of  $1,000  each,  with 
interest,  each  three  years  thereafter,  goes  into  possession  at 
the  time  of  the  sale,  and  remaining  in  possession,  makes  in 
eighteen  years  thereafter  six  payments  of  $1,000  each,  he  can 
at  the  end  of  twenty-one  years,  when  another  payment  falls 
due,  say  to  the  vendor,  "  I  will  pay  you  no  more,  and  you  can- 
not now  put  me  out  as  I  have  a  statutory  title ;  my  payments 
have  no  effect  except  to  reduce  the  debt,  and  are  not  an  ad- 
mission of  an  existing  tenancy  or  a  renewal  of  the  tenancy." 
If  the  sums  are  paid  as  falling  due  proceedings  to  eject  by  the 
vendor  would  be  stayed  in  equity,  especially  if  any  valuable 
improvements  had  been  made  by  the  vendee.  The  result 
of  this  would  be  that  $4,000  of  the  purchase  money  with  in- 
terest would  be  kept  back  from  the  vendor,  and  the  security 
for  it  would  be  lost  to  him.  Such  a  result  would  not 
be  just,  and  would  not  be  legal  either  in  my  opinion.  While 
I  cannot  find,  as  I  have  said,  that  the  point  of  contention 
now  made  by  the  plaintiff's  counsel  has  been  before  or  decided 
by  our  Courts,  yet  I  do  find  the  principle  and  effect  discussed 
in  text  books  of  admitted  authority,  where  it  is  affirmed  that 
the  payment  of  a  part  of  the  purchase  money  by  the  vendee 
is  a  renewal  of  the  tenancy  at  will,  and  that  the  statute  begins 
to  run  from  such  payment.  (Reference  to  Darby  &  Bosanquet, 
Cud  ed.,  p.  345.)  It  seems  to  me  that  this  is  a  correct  state- 
ment of  the  principle  that  should  apply  in  cases  like  that  now 
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before  us.  Its  application  seems  to  meet  the  rights  of  both 
parties ;  the  vendee  gets  credit  for  his  money  paid,  and  by  so 
much  is  nearer  a  complete  title  or  right  to  one ;  and  the  ven- 
dor retains  his  security  for  the  purchase  money  still  unpaid. 
The  feet  of  Douglass  receiving  the  money  is  an  act  of  owner- 
ship, and  the  payment  by  the  vendee  is  a  recognition  and 
acknowledgment  that  Douglass  is  the  owner.  And  while 
that  pif  Ticnt  might  not  in  itself  be  evidence  of  the  original 
tenancy  at  will,  and  therefore  not  a  bar  to  the  statute, — 
though  it  might  be, — yet  if  the  tenancy  is  proved  aliunde,  as 
it  is  here,  it  would  be  a  determination  of  the  old  tenancy, 
and  ihu  creation  of  a  new  one  at  will,  which  is  the  case  now 
before  us,  a  new  tenancy  having  been  created  between  the 
parties  by  that  payment  on  the  23rd  of  May,  1886,  and  then 
began  to  run,  which  is  within  twenty  years  before  this  action 
is  brought. 

I  think  the  verdict  must  be  entered  for  the  defendant. 

Barker,  and  Landry,  JJ.,  concurred. 

Tuck,  C.J.,  dissented,  giving  reasons  in  writing,  the  en- 
tries in  his  view  not  being  sufficiently  definite  to  be  treated 
as  proof  of  payments  on  account. 


NEW  BEUNSWICK.  « 

Barker,  J.,  August  24th,  1906. 

SEARS  v.  HICKS. 
Family  Arrangement — Consideration — Fraud. 

Action  to  set  aside  conveyance  by  way  of  family  arrange- 
ment. 

A.  S.  White,  K.C.,  and  James  Friel,  for  plaintiff. 

H.  A.  Powell  K.C.,  and  A.  W.  Bennett,  for  defendant. 

Barker,  J.: — This  bill  was  filed  bv  Celia  Sears  and 
Warren  Sears  her  husband,  against  Arthur  A.  Hicks,  John 
L.  Hicks,  and  Ducia  Fillimore,  and  Jane  Hicks,  and  John 
and  Arthur  Hicks,  as  administrators  of  the  estate  of  John 
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Manning  Hicks,  for  the  purpose  of  setting  aside  a  certain 
conveyance  made  to  the  defendants,  Arthur  and  John,  by  the 
plaintiffs,  Celia  Sears  and  her  sisters,  bearing  date  the  6th 
June,  1905.  The  circumstances  which  led  up  to  the  execu- 
tion of  t^ig  conveyance  are  somewhat  peculiar.  John  Man 
ring  Ujcks  for  many  years  previous  to  his  death,  which  took 
place  on  the  3rd  of  June,  1905,  had  been  engaged  in  farming 
and  lnuiUring  in  the  counties  of  Albert  and  Westmoreland, 
and  in  connection  with  his  business  he  had  acquired  marsh 
and  lumber  lands  of  considerable  value.  He  died  intestate 
leaving  him  surviving  his  widow,  the  defendant  Jane,  his 
two  sons,  the  defendants,  Arthur  and  John  Hicks,  and  four 
daughters,  the  plaintiff  Celia  Sears  and  the  defendants  Ducia 
Fillimore,  Etta  Hicks  and  Lucinda  Hicks.  The  convey- 
ance in  question  was  executed  by  Celia  Sears  and  her  hus- 
band, Etta  Hicks  and  her  husband,  Ducia  Fillimore  and  her 
hi;  band,  and  Lucinda  Hicks,  who  is  unmarried.  John  Man- 
ning Hick*  met  with  an  accident  in  his  mill  on  the  31st  of 
May,  which  resulted  in  his  death  four  days  later,  and  during 
this  intervening  period  he  seems  to  have  been  in  an  uncon- 
scious state,  and  unable  to  attend  to  business  matters.  On 
the  6th  May,  1905,  he  made  a  contract  with  Mr.  McKean 
of  St.  John  for  the  sale  of  between  four  and  five  hundred 
thousand  superficial  feet  of  spruce  deals  and  battens,  which 
he  was  to  manufacture  at  his  mill  during  the  season  of  1905, 
ready  for  shipment  not  later  than  May,  June,  July  and 
Atgust,  and  which  he  was  to  deliver  on  the  cars  at  Midjic 
Station.  The  price  to  be  paid  was  $11.50  per  m.  for  the  deals 
and  $9  per  m.  for  the  scantling.  At  the  date  of  Hicks' 
death  he  had  not  commenced  sawing  these  deals,  and  therefore 
he  was  unable  to  fulfil  the  contract  so  far  as  the  Mav  deliverv 
was  concerned.  At  the  verv  time  the  accident  occurred  Reed. 
McKi'airs  agent  through  whom  the  contract  was  negotiated, 
was  telephoning  to  Hicks  complaining  of  the  delay,  and  say- 
ing that  he  had  a  vessel  there  waiting  ready  to  load.  Within 
a  few  weeks  of  his  death  (the  precise  dates  are  immaterial) 
Hicks  had  given  certain  properties  to  his  children.  He  con- 
veyed to  the  plaintiffs  as  tenants  in  common  the  property  in 
Albert  upon  which  they  now  live.  The  consideration  for  this 
was  in  part  the  discharge  of  a  certain  indebtedness  of  some 
$700  due  by  Hicks  to  Warren  Sears  for  wages,  and  in  part  a 
gift  to  Celia   Sears.     Another  property  had  been  conveyed 
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to  Etta  Hicks  and  she  and  her  husband  Mansfield  Hicks  oc- 
cupy that  as  a  home.  Another  property  he  had  purchased  lor 
his  daughter  Ducia  Fillimore,  but  she  had  received  no  con- 
\eyance  of  it,  though  she  had  been  living  on  it  for  some  time. 

The  father's  intention  to  give  her  this  property  seems  to 
have  been  known  and  recognized  by  all  the  family,  and  the 
conveyance  of  it  by  the  sons  Arthur  and  John  after  the  deed 
now  in  question  had  been  made  to  them  is  concurred  in  by 
all  the  family  as  merely  carrying  into  effect  what  they  all 
knew  was  their  father's  intention  in  reference  to  it.  No 
provision  had  been  made  for  Lucinda.  She  seems  to  be  not 
very  strong  mentally,  and  it  appears  to  have  been  recognized 
by  the  family  that  some  special  provision  must  be  made  for 
her  care.  The  position  of  the  two  sons  Arthur  and  John  is 
somewhat  peculiar.  Arthur  is  33  years  of  age,  and  he  with  his 
family  occupy  a  property  purchased  for  him  by  his  father 
some  6  or  7  years  ago  for  $5,100,  the  conveyance  of  which 
though  executed  at  the  time  of  the  purchase  was  not  delivered 
until  some  three  vears  later.  John,  the  other  son,  is  30  vears 
of  age  and  he  with  his  family  occupy  a  property  purchased 
by  his  father  and  conveyed  to  him.  This  property  is  a  farm 
including  some  marsh  land,  and  it  has  a  new  house  upon  it 
built  after  the  purchase  at  a  cost  of  $900  exclusive  of  the 
lumber  and  some  of  the  hardware  used  in  its  construction. 
The  uncontradicted  evidence  of  these  two  young  men  is  that 
their  father  always  intended  to  give  them  the  lumber  lands. 
Arthur  Hicks'  evidence  on  this  point  is  as  follows :  "  Q.  Was 
there  any  understanding  with  your  father  as  respects  what  he 
was  going  to  do  ultimately  with  his  woodland?  A.  Yes  sir. 
Q.  What  was  it?  Well  he  told  me  about  the  time  he  went 
over  to  x\lbert.  He  asked  me  if  I  would  go  over  there  with 
him,  and  I  told  him  I  would,  and  I  believe  it  was  about  that 
time  he  told  me  he  would  give  me  a  deed  of  my  place,  and  if 
I  would  help  him  work  along  the  same  as  I  had,  that  he  would 
— well  some  future  time  he  intended  giving  my  brother  and 
me  the  lumber  lands  and  mill.  We  had  two  mills  at  that 
time,  and  he  said  he  intended  to  give  each  of  us  a  mill.  He 
didn't  say  what  part  of  the  land  he  would  give  me  or  anything 
like  that.  He  told  me  he  would  give  me  part  of  the  lumber 
land.  Q.  You  and  John  were  to  get  the  lumber  land?  A. 
Yes  sir,  we  were  to  get  the  lumber  land  between  us,  that  is 
what  he  told  me." 
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The  evidence  shows  that  the  sons  had  always  worked  for 
their  father  in  the  business,  sometimes  in  one  capacity  and 
sometimes  in  another;  they  were  not  partners  neither  were 
they  under  wages.  What  they  received  for  their  support  out- 
side of  the  product  of  their  own  farms,  seems  to  come  from 
a  common  fund  of  which  the  father  had  the  control.  The 
business  was  managed  altogether  by  the  father,  and  the  sons 
had  but  a  very  general  knowledge  of  its  details. 

This  suit  was  commenced  on  December  26th,  1905,,  and 
the  principal  grounds  upon  which  the  validity  of  the  con- 
veyance is  attacked  are  set  out  in  section  5  of  the  bill,  which 
is  as  follows:  "That  immediately  after  his  (that  is  John 
Manning  Hicks')  death  the  defendants  Arthur  A.  Hicks  and 
John  L.  Hicks  set  about  obtaining  a  conveyance  and  transfer 
to  themselves  of  the  share  and  interest  of  the  plaintiff,  Celia 
Sears,  and  the  shares  of  the  other  heirs  above  mentioned  in 
the  said  estate,  and  they  the  said  defendants  together  with 
their  mother  the  said  Jane  Hicks,  knowingly,  falsely  and 
fraudulently  represented  to  the  said  Celia  Sears  that  the  per- 
sonal property  and  real  estate  of  the  said  John  Manning 
Hicks  was  left  in  such  a  condition,  and  that  there  was  such 
a  large  debt  against  the  same,  that  it  was  relatively  of  small 
value,  and  further  that  the  said  John  Manning  Hicks  deceased 
had  left  certain  contracts  to  be  carried  out  and  unless  the 
said  contracts  were  carried  out  the  said  estate  would  be  in- 
volved in  litigation  and  costs,  and  there  would  be  nothing 
left  for  the  heirs,  and  that  if  the  other  heirs  sold  and  trans- 
ferred their  respective  shares  to  the  said  defendants  they  the 
said  defendants  might  be  able  to  protect  the  said  estate.  That 
the  said  defendants  Arthur  A.  Hicks  and  John  L.  Hicks  of- 
fered to  the  said  Celia  Sears  the  sum  of  $500  for  her  share 
in  the  said  real  estate  and  personal  property  of  the  said  John 
Manning  Hicks  deceased,  and  for  the  purpose  of  inducing 
her  to  accept  the  same  knowingly  and  falsely  and  fraudulently 
represented  to  her  that  that  amount  was  a  fair  value  for  her 
share  and  interest  in  said  estate,  and  falsely  knowingly  and 
fraudulently  misrepresented  to  her  that  if  she  did  not  sign  and 
convey  her  said  share  and  interest  in  the  said  estate  to  them 
she  might  get  nothing  whatever."  Section  5  of  the  bill  al- 
leges that  the  plaintiff  Celia  Sears  was  at  the  time  worried 
in  mind  over  her  father's  death,  and  not  in  a  proper  mental 
condition  to  do  business,  and  that  she  and  her  husband  were 
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both  ignorant  of  the  true  value  and  condition  of  her  father's 
estate,  and  without  independent  advice  or  opportunity  of 
getting  the  same,  and  under  these  circumstances  they  executed 
the  conveyance  in  question,  relying  upon  the  representations 
made  by  her  brothers  and  mother,  falsely  and  fraudulently 
as  she  alleges.  At  the  hearing  the  bill  was  amended  by  add- 
ing an  allegation  that  the  defendants  Arthur  and  John  Sears 
wilfully  suppressed  facts  within  their  knowledge  material  to 
be  communicated  to  the  plaintiffs.  Besides  denying  the  fraud 
with  which  they  are  charged,  the  defendants  set  up  by  way  of 
defence  that  the  arrangement  in  question  was  honestly  made 
as  a  family  arrangement  in  order  to  carry  out  their  father's 
intention  as  to  the  disposal  of  his  property,  which  he  was 
himself  prevented  from  carrying  out  by  will  in  consequence  of 
his  sudden  death. 

The  facts,  so  far  as  I  have  stated  them,  are  not  contra- 
dicted, but  the  witnesses  differ  in  their  account  as  to  what  took 
place  at  the  time  the  arrangement  was  made.  The  exact  con- 
dition of  the  estate  was  of  course  not  then  known  by  any  one. 
Senator  Wood  was  perhaps  in  a  better  position  than  any  of 
the  others  to  form  an  estimate  of  it,  and  he  says  that  he  had 
no  doubt  whatever  of  the  solvency  of  the  estate,  and  that 
the  assets  were  considerably  in  excess  of  the  liabilities.  He 
estimated  the  debts  at  about  $20,000  and  so  stated  to  the  par- 
ties before  the  deed  was  executed.  Mr.  Bennett  estimated 
them  at  $15,000  and  so  stated  to  Mansfield  Hicks  when  he 
executed  the  conveyance.  The  debts  in  fact  amounted  to 
over  $22,000,  of  which  about  $12,000  were  owing  to  Wood 
himself.  No  special  inquiry  seems  to  have  been  made  as  to  the 
assets,  and  the  witnesses  differ  somewhat  as  to  the  value  of 
the  lumber  lands.  I  accept  Mr.  Black's  evidence  on  this 
point.  He  was  one  of  the  state  appraisers  appointed  by  the 
Probate  Court;  he  is  practically  acquainted  with  such  pro- 
perty; he  cruised  the  land  in  order  to  ascertain  the  nature 
and  quantity  of  lumber  on  it,  and  he  valued  it  at  $21,000. 
The  value  put  upon  the  remaining  land  by  Mr.  Wheaton,  the 
other  appraiser,  was  $4,570  for  the  marsh,  $4,000  for  the 
homestead,  and  $2,000  for  the  land  which  was  conveyed  to 
Mrs.  Fillimore,  as  I  have  alreadv  stated.  This  would  make  the 
total  of  the  estate  to  be  in  round  numbers  $40,000,  subject 
to  the  widow's  right  of  dower.  It  appears  that  Wood  had 
had  business  dealings  with  Hicks  for  some  thirty  years.  Hicks 


456         THE  EASTERN  LAW  REPORTER. 

consulted  him  in  reference  to  his  business  matters,  and  on 
several  occasions  spoke  to  him  of  his  intentions  as  to  his  dis- 
posal of  his  property  among  his  family.  Wood  knew  of  the 
McKean  contract,  and  generally  of  Hicks'  property  and  busi- 
ness. Hicks'  sudden  death  threw  upon  his  widow  and  the 
two  sons  a  business  responsibility  to  which  they  were  al- 
together unaccustomed.  AIcKean's  agent  was  pressing  for  the 
lumber  deliverable  under  the  contract,  and  it  seems  to  have 
been  a  natural  thing  that  they  should  under  the  circumstances 
go  to  Wood  and  get  the  benefit  of  his  advice.  Accordingly  at 
the  mother's  suggestion  the  two  sons  did  go  to  Wood,  and 
they  with  Wood  and  Mr.  Bennett,  who  had  been  Hicks'  soli- 
citor, and  attended  at  Wood's  suggestion,  had  a  long  consul- 
tation over  the  estate's  affairs.  It  is  put  forward  that  this 
consultation  was  the  initial  fraud  in  the  transaction,  that  it 
was  had  with  a  view  to  bringing  about  a  division  of  the  estate 
in  the  brothers'  interest.  The  evidence  entirely  disproves 
that.  Its  object  was  simply  to  find  out  what  under  the  cir- 
•cumstances  was  the  wisest  course  to  adopt  to  wind  up  the 
estate  to  advantage  and  without  loss  and  unnecessary  expense. 
The  result  of  this  conference  was  that  Mr.  Wood  and  Mr. 
Bennett  met  Mrs.  Hicks,  the  sons,  and  the  daughters,  with  the 
husbands,  on  the  Cth  June,  at  the  Hicks'  homestead.  Wood 
and  Mrs.  Hicks  had  separate  interviews  with  the  three 
daughters,  and  afterwards  a  general  conference  when  all  were 
present,  and  the  result  was  that  the  conveyance  in  question 
was  there  and  then  prepared  by  Bennett  and  executed  by  all 
the  parties.  The  conveyance  of  the  piece  of  land  which  was 
to  go  to  Mrs.  Fillimore  was  at  the  same  time  prepared  and  ex- 
ecuted and  delivered  to  her  by  the  two  sons ;  a  note  for  $500 
payable  in  6  months  was  also  given  by  the  sons  to  the  plaintiff 
Celia,  a  similar  note  of  $600  was  given  to  Etta  Hicks,  and  the 
whole  matter  was  settled  up  there  and  then.  The  note  for 
$600  to  Etta  was  paid  at  maturity  shortly  before  this  suit  was 
commenced,  but  not  until  after  it  had  been  threatened. 

That  an  agreement  such  as  that  which  is  alleged  to  have 
been  made  by  these  parties  is  to  be  regarded  as  a  so-called 
"  family  arrangement "  and  dealt  with  on  the  principle  ap- 
plicable to  that  class  of  contracts,  is  settled  by  Williams  v. 
Williams,  L.  R.  2  Ch.  294.  (Reference  to  the  facts  of  that 
case.) 
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The  parties  to  this  arrangement  stood  in  no  fiduciary  rela- 
tion to  one  another  which  would  shift  the  onus  of  proving  its 
bona  fides  upon  the  grantees.  The  transaction  must  of  course 
be  free  from  fraud,  or  misrepresentation,  or  bad  faith  or 
suppression  of  material  facts.  As  James,  L.J.  says  in  Moxon 
v.  Payne,  L.  R.  5  Ch.  881,  "the  parties  must  be  at  arm's 
length,  on  equal  terms,  with  equal  knowledge  and  with  suf- 
ficient advice  and  protection."  The  onus  of  proof  is,  however, 
upon  the  plaintiffs.  That  there  was  a  well  settled  intention 
on  Hicks'  part  to  dispose  of  his  property  substantially  as  has 
been  done  by  this  conveyance  is  proved  not  only  by  his  repeat- 
ed declaration  to  that  effect  to  Wood,  but  by  his  more  specific 
declaration  to  his  own  solicitor  made  only  a  week  before  his 
death.  Mr.  Bennett's  evidence  on  this  point  is  as  fol- 
lows: After  stating  that  Hicks  came  to  his  office  on  the 
26th  !May.  1905,  for  the  purpose  of  discussing  with  him  the 
terms  of  his  will  which  he  wished  to  make,  Mr.  Bennett  pro- 
ceeds. "He  told  me  he  came  in  for  this  purpose  and  he  began 
first — the  first  matter  was  the  question  of  his  lumber  lands. 
He  told  me  that  he  had  become  somewhat  exhausted  over  the 
management  of  his  lumber  business.  His  health  was — it  waa 
telling  on  him,  and  that  he  had  thought  of  disposing  of  his 
lumber  lands  and  paying  his  debts  as  one  idea.  The  other 
was  leaving  the  lumber  lands  to  the  boys  and  charging  them 
with  the  payment  of  his  debts  on  the  lumber  lands,  and  he 
asked  me  what  I  thought  about  it  in  that  respect.  Then  in 
the  discussion  he  said  that  he  was  very  loth  to  part  with  his 
other  lands,  that  his  boys  had  been  brought  up  to  lumbering, 
it  was  what  they  knew  about,  they  didn't  care  to  farm,  and 
that  he  was  very  anxious  to  have  the  lumber  lands  reserved 
for  the  boys,  but  he  said,  '  If  I  live,  and  I  suppose  I  will,  I 
know  that  if  1  retain  them  during  the  time  I  do  live,  I  will 
be  still  actively  engaged  in  the  lumber  operations  myself,  and 
I  want  to  be  released  from  this  worry  and  hard  work — that  I 
wish  to  be  relieved  from.'  I  said  ultimately,  '-Mr.  Hicks, 
how  would  it  do,  you  seem  inclined  to  have  the  lumber  lands 
reserved  for  the  boys,  how  would  it  do  if  you  were  to  make  a 
will  leaving  the  lumber  lands  to  your  boys  and  charging  them 
with  the  payment  of  your  debts?  That  will  enable  you  to 
make  your  will  now  and  settle  it ;  that  won't  prevent  you  from 
afterwards,  if  you  wish  to  change  your  mind  at  any  time, 
from  changing  your  mind,  because  a  will  is  not  of  a  nature 
that  prevents  you  from  altering  anytime  you  like.'  That  was  a 
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phase  of  it  I  believe  he  had  not  worked  out,  and  that  was 
settled  upon  as  one  of  the  provisions  of  the  will.  The  next 
feature  we  discussed  was  his  wife,  and  he  said  he  intended 
leaving  the  home  place  for  his  wife  for  life,  and  the  mention 
of  that  apparently  suggested  the  daughter  at  home.  At  any 
rate  he  next  said,  '  I  have  a  daughter  at  home,  an  unmarried 
daughter,  and  I  want  to  make  provisions  for  her;'  and  he 
said,  'She  is  not  very  bright.'  That  was  the  first  time  I 
knew  he  had  a  daughter  who  wasn't  very  bright,  and  he  said, 
'  I  have  got  to  make  some  provision  for  her/  We  discussed 
then  the  nature  of  what  we  thought  between  us  was  the  best 
provision,  a  good  provision  to  make  in  such  a  case.  It  came 
as  a  surprise  to  me,  and  after  discussing  it  for  some  time,  we 
could  make  it  out  all  right  while  Mrs.  Hicks  was  living,  but 
the  providing  beyond  in  case  of  her  death  what  was  to  be- 
come of  her  daughter  was  perplexing,  and  Mr.  Hicks  when 
confronted  with  that  felt  that  he  hadn't  the  thing  worked  out 
as  well  as  he  would  like.  I  said,  'Well  now,  for  the  time 
being  let  us  pass  along  and  get  your  other  provisions,  and 
then  we  will  have  only  this  one  to  meet,  later  on.'  So  I  knew 
the  other  members  of  the  family,  and  said,  'What  about 
Mrs.  Sears?'  He  said,  'I  don't  intend  leaving  Mrs.  Sears 
anything.  I  have  done  a  good  deal  for  her,  and  I  made  some 
provisions  for  her  in  the  property  in  Albert  county.'  The 
next  was  Mrs.  Mansfield  Hicks.  I  asked  him  about  her  and  he 
.  said,  'I  havn't  intended  to  leave  her  anything;  I  have  never 
been  intending  to  leave  her  anything.'  While  I  knew  Mrs. 
Hicks,  I  didn't  know  Mrs.  Sears,  never  met  or  had  seen  her 
that  I  knew  of.  I  knew  Mrs.  Hicks  and  knew  the  family, 
and  I  said,  '  Don't  you  think  you  had  better  leave  her  some- 
thing? I  think  I  would  if  I  were  you.'  Well,  he  said,  what 
was  the  use,  she  would  only  spend  it  and  only  waste  it,  she 
and  her  husband.  'Well,  we  can  fix  that  about  it;  I  can  fix 
that  so  she  won't  have  the  opportunity  of  wasting  and  spend- 
ing it.'  'Well/  he  said,  'I  will  make  some;  I  will  leave  a 
small  amount  for  her,  or  make  some  small  provision  for  her.' 
Then  Mrs.  Fillimore  was  spoken  of.  He  said  that  he  in- 
tended leaving  her  the  Silas  Estabrookes  farm.  He  bought 
that  farm  through  me,  and  I  knew  at  the  time  that  he  really 
intended  that  for  her,  in  a  way.  Well,  he  didn't  take  the 
deed  in  her  name,  although  I  hesitated  a  few  years  before  I 
wrote  the  deed.     I  held  the  deed  a  number  of  years  after  he 


SEARS  v.  HICKS.  459 

bought  it,  the  title  of  it.  He  said  he  intended  to  leave  her 
the  Silas  Estabrookes  farm,  and  a  piece  of  marsh  land,  and 
he  intended  doing  something  more  than  that.  We  again  came 
back  to  Lucinda  Hicks  at  home,  and  we  tried  to  settle  def- 
initely on  the  provisions  for  her.  We  decided  so  far  the 
charge  was  to  be  on  the  marsh  lands  a  life  provision,  provid- 
ing for  her  maintenance  and  care,  and  afterwards  at  her  death 
and  after  Mrs.  Hicks'  death,  the  marsh  lands  would  go  to 
the  boys.  Mr.  Hicks  decided  to  consult  his  wife  further 
about  that,  about  Lucinda,  and  in  view  of  that  I  didn't  learn 
definitely  the  particular  marsh  or  particular  amount  that  was 
going  to  Mrs.  Hicks  or  to  Mrs.  Fillimore.  He  told  me  at  the 
end  of  the  interview,  he  said  '  Now  I  have  been  intending  to 
make  my  will,  talking  of  making  my  will  for  some  time  past, 
I  mean  to  have  it  done  this  time,  I  don't  intend  putting  it 
off.  I  will  be  down  and  complete  this  in  a  week  or  ten  days,' 
and  he  left  my  office."  Within  that  time  he  was  killed.  Mr. 
Bennett  afterwards  corrected  his  statement  and  said  that 
Hicks  only  spoke  of  selling  the  "  big  lot "  of  wilderness  land 
which  contained  5,000  acres  according  to  Hicks.  That  would 
leave  1,000  acres  for  the  boys.  Mr.  Bennett  told  this  cor- 
rection to  Mr.  Wood  and  John  and  Arthur  Hicks  at  the  in- 
terview they  had  together,  and  it  seems  clear  from  this  evi- 
dence that  Hicks  had  fully  made  up  his  mind  to  execute  a 
will  during  the  following  week,  which  would  not  have  bene- 
fited the  plaintiffs  in  any  way.  Mr.  Bennett  further  says  that 
after  Mr.  Wood  and  Mrs.  Hicks  had  been  talking  with  the 
plaintiff  and  her  sisters  when  they  were  All  at  the  Hicks' 
home  on  the  6th  June,  he  was  asked  to  go  into  the  room 
where  they  all  were.  Mrs.  Mansfield  Hicks,  Mrs.  Sears,  Mrs. 
Fillimore,  Mrs.  Hicks,  the  mother,  Arthur,  John,  Senator 
Wood  and  himself  were  all  present.  Mr.  Bennett  says: 
"  Senator  Wood  said  that  they  had  been  discussing  Mr.  Hicks' 
affairs,  and  the  family  were  disposed  to  carry  out  Mr.  Hicks' 
wishes  respecting  his  property,  and  the  boys  were  to  give  Mrs. 
Hicks  $500,  Mrs.  Sears  $500,  and  (Mrs.  Fillimore  was  to  re- 
ceive the  place  she  is  living  on,  the  Silas  Estabrookes  farm, 
and  a  piece  of  marsh  land ;  and  added  '  I  suppose  it  will  be 
necessary  to  have  some  writing  done  embodying  this  agree- 
ment.' I  said  '  Yes/  and  they  asked  me  to  prepare  the  docu- 
ment." When  Mr.  Wood  in  this  way  in  the  presence  of  all 
the  parties,  and  after  the  interview  and  discussions  with  them 
had  taken  place,  stated  that  as  the  result  the  family  were 
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disposed    to  carry   out   Mr.  Hicks'    wishes    as    to    his  pro- 
perty, there  was  no  dissenting  voice ;  on  the  contrary,  Mr.  Ben- 
nett was  there  and  then  authorized  to  reduce  that  agreement 
into   writing.     In    accordance    with    his    instructions   Mr. 
Bennett  actually  commenced  drawing  an  agreement  to  be 
signed  by  the  parties  there,  with  a  view  to  having  the  con- 
veyance prepared  and  executed  later  on.     But  it  having  oc- 
curred to  him  that  the  conveyance  could  as  well  be  executed 
at  the  time  the  agreement  was  unnecessary.     It  was  therefore 
prepared  and  executed.     Mr.  Bennett  says  that  after  that  and 
while  he  was  writing  the  deed  Arthur  Hicks  came  into  the 
room  and  told  him  that  Mrs.  Mansfield  Hicks  was  to  have 
$600  instead  of  $500.     When  the  deed  was  ready  for  signa- 
ture all  the  parties  who  actually  signed  it  except  Mansfield 
Hicks  were  present  together.       Mr.  Wood,  Mrs.  Hicks,  the 
widows  and  Mr.  Bennett  were  also  present.     Mr.  Bennett  was 
asked  to  tell  what  took  place  while  they  were  all  together.    He 
said :  "After  they  had  seated  themselves  all  in  the  parlour  I 
took  the  document  up  and  read  it  very  slowly  and  carefully. 
When  I  finished  it  I  said, '  This  document  simply  means  this: 
Mr.  Hicks  died  without  making  a  will,  his  children  would 
inherit  his  property  in  equal  shares.       This  paper  that  I 
have  read  over  conveys  from  the  daughters  to  Arthur  Hicks 
and  John  L.  Hicks  all  the  interest  that  they  inherit  from  their 
father/     1  added  then :    '  If  you  wish  it,  you  are  entitled  to 
have  this  estate  administered  in  the  Probate  Court  and  anv 
surplus  after  the  debts  are  paid  you  all  are  entitled  to  share 
in,  in  equal  shares/     Then  I  said :  '  In  the  deed  the  con- 
sideration is  stated  to  be  one  dollar/     I  said,  l  that  doesn't 
mean  that  the  girls  are  not  to  receive  the  provision  that  is  to 
be  made  for  them,  that  it  was  arranged  should  be  made.'    I 
said,  '  Mrs.  Fillimore  will  receive  the  Silas  Estabrookes  pro- 
perty and  a  piece  of  marsh;  I  will  stay  here  and  draw  the 
deed  of  it  to-day;  Mrs.  Sears  will  receive  her  $500  and  Mrs. 
Hicks  will  receive  $600/     I  said  '  satisfactory  arrangements 
will  be  made  to  pay  or  secure  to  'Mrs.  Hicks  that  money.  That 
will  be  done  to-day  on  the  spot/  "     Mansfield  Hicks  executed 
the  deed  later  in  the  day.     Mr.  Bennett  says  he  read  it  over 
to  him  and  when  he  signed  it  he  said,  'The  boys  are  getting 
a  valuable  property/  and  I  said,  'Yes  they  are,  they  are  get- 
ting a  valuable  property/     He  said,  '  Do  you  know  what  the 
debts  are?'     I  said,  'I    believe    the    debts    all    amount  to 
$15,000.     I  don't  know,  I  think  they  will  probably  amount 
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to  $15,000/  and  he  said,  '  Well,  I  suppose  the  boys  are  the 
most  entitled  to  it.'  He  then  signed  the  deed."  It  is  clear 
from  this  evidence  that  the  plaintiffs  and  those  who  acted  in 
the  same  interest  did,  with  the  fullest  knowledge  of  what 
their  legal  rights  actually  were,  voluntarily  execute  a  con- 
veyance made,  as  was  stated  at  the  time,  without  either  objec- 
tion or  dissent,  with  a  view  of  carrying  out  the  intentions  of 
their  father  as  to  his  property.  Before  going  into  a  consid- 
eration of  the  evidence  in  reference  to  the  fraudulent  misre- 
presentation relied  upon  by  the  plaintiffs  as  a  ground  for  the 
relief  prayed  for,  there  are  two  minor  points  which  may  be 
disposed  of.  There  is  no  evidence  whatever  to  sustain  the 
allegation  that  Mrs.  Sears  was  so  worried  by  her  father's 
sudden  death  that  she  was  incapacitated  for  transacting  busi- 
ness. Mrs.  Sears  herself  did  not  venture  to  go  that  distance 
and  the  other  evidence  entirely  disproves  it.  Neither  is  there 
anything  in  the  point  as  to  want  of  independent  advice.  Their 
legal  position  was  told  them  clearly  and  accurately  by  Mr. 
Bennett,  and  as  to  other  matters  these  parties  who  had  all 
a  common  interest  were  competent  enough  to  manage  their 
affairs.  The  evidence  shows  that  Mr.  Wood  went  to  the  Hicks' 
home  on  the  6th  June,  having  in  his  mind  the  desirability  of 
some  arrangement  being  made  by  the  members  of  the  family 
which  might  obviate  a  formal  administration  of  the  estate 
in  the  Probate  Court,  save  expense,  and  simplify  the  manage- 
ment of  the  business,  so  as  to  enable  it  to  be  carried  on  bv 
the  sons  without  delay.  It  is  clear  that  he  had  in  his  mind 
that  if  the  daughters  were  willing  to  give  effect  to  what  from 
his  personal  knowledge,  and  what  Mr.  Bennett  had  told  him, 
he  knew  to  have  been  the  intention  of  Hicks  as  to  the  final 
disposal  of  his  property,  the  sons  would  be  in  a  position  to 
continue  the  business  practically  without  interruption,  and 
further  delay  in  filing  the  McKean  contract  would  be  avoided. 
Mrs.  Sears*  account  of  the  interview  between  herself 
and  Wood,  and  her  mother,  so  far  as  it  refers  to  the  alleged 
misrepresentation  is  as  follows:  After  relating  a  part  of 
the  conversation  referring  to  her  homo  property  in  Albert, 
her  direct  examination  proceeds:  "And  then  he  (Wood) 
pointed  out  this  paper  (i.  e.  the  McKean  contract)  on  the 
table,  and  stated  that  unless  that  contract  was  carried  out 
there  would  be  nothing  left,  and  if  it  went  through  law,  it 
would  take  all  there  was  and  would  swing  our  Albert  Count v 
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property  in  with  it,  and  just  then  somebody  came  and  called 
him,  and  he  went  out  of  the  room  to  the  telephone,  and  my 
brother  John  came  into  the  room  and  he  walked  around  to 
the  table  and  was  looking  at  the  agreement  and  my  mother 
says :  '  Johnnie,  you  could  no  more  start  that  mill  without 
Mr.  Reed's  permission'  and  she  made  reference  to  an  old 
fellow  up  there,  'than  old  John  Estabrookes  could;'  and  I 
got  up  from  my  chair,  starting  to  go  to  the  table  to  look  at 
the  paper,  and  she  stepped  in  ahead  of  me  and  lifted  the 
paper  up  so  I  couldn't  see  what  was  on  the  paper,  and  I  went 
back  to  my  chair  and  sat  down,  and  Mr.  Wood  came  back  in 
the  room,  and  my  brother  went  out,  and  he  repeated  the 
words  unless  the  contract  was  carried  out  there  would  be  noth- 
ing left,  and  if  it  went  through  law  our  Albert  County  property 
would  be  swung  in  with  it,  and  I  got  off  my  chair  and  said 
I  felt  very  sorry  to  think  father  had  died  and  left  things  the 
way  he  had,  and  I  didn't  come  home  expecting  anything  like 
this  to  happen  to-day,  and  if  we  could  be  left  alone  in  Albert 
County  I  would  go  home  and  be  satisfied  under  the  circum- 
stances if  what  he  told,  under  the  stories  he  told  I  would  go 
home  to  Albert  County  and  say  no  more.  I  would  be  satis- 
fled  with  that,  and  I  left  the  room,  and  went  out  of  the  room 
and  walked  through  the  front  hall  to  the  front  door  and  opened 
the  door,  and  went  out  doors  with  the  intention — and  I 
told  mother  that  I  guessed  I  would  go  home,  when  I  left 
the  room,  and  went  out  through  the  hall  with  the  intention  of 
seeing  if  I  would  have  time  for  taking  the  train  for  Midjic  for 
Sackville  in  time,  that  was  my  intention  when  I  went  out." 
It  will  be  noticed  that  according  to  this  account  Mr.  Wood 
said  nothing  in  reference  to  Hicks'  intention  as  to  his  property 
and  he  did  say  not  only  once  but  twice,  that  unless  the 
McKean  contract  was  carried  out  there  would  be  nothing 
left,  and  if  it  went  through  law  Mrs.  Sears'  Albert  County 
property  would  be  swung  in  with  it,  by  which  I  understand 
t]\e  witness  to  mean  that  it  would  be  lost  in  common  with  the 
ostate  of  her  father.  That  a  man  of  Senator  Wood's  in- 
telligence, and  business  capacity  and  experience  should,  under 
the  circumstances,  have  omitted  this  one  statement,  or  made 
the  other,  appears  to  me  altogether  improbable.  On  her  ex- 
amination she  swore  positively  that  the  whole  conversation 
with  Wood  had  reference  to  the  McKean  contract,  that 
he  said  nothing  as  to  the  amount  of  the  debts  or  the  value 
of  the  assets  of  the  estate,  neither  did  he  say  anything  as  to 
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Hicks'  intention  in  reference  to  his  property.  This  whole 
contract  with  McKean  only  involved  some  $5,000,  the  lumber 
was  all  in  the  stream  to  be  manufactured,  and  though  delay 
might  have  caused  a  liability  for  damages  it  could  not  well 
prove  a  very  serious  loss.  Besides  this,  how  was  Mrs.  Sears' 
property  to  be  injured  by  it  ?  She  had  received  a  conveyance 
of  it  from  her  father  three  years  before;  she  wa3  in  posses- 
sion of  it  and  had  been  for  that  period;  and  if  her  account 
is  correct  her  husband  had  paid  her  father  its  full  value  in 
cash  and  labour.  Wood  must  have  known  that  Mrs.  Sear^ 
property  could  not  be  in  any  way  involved  in  any  loss  arising 
out  of  the  McKean  contract  or  jeopardized  by  it  in  any  way. 
Mr.  Wood's  account  is  as  follows:  "  I' asked  her  about  her 
property  in  Albert  County,  if  her  father  had  given  her  a  deed 
of  it.  I  think,  I  am  not  sure,  if  the  deed  was  mentioned,  but 
I  asked  her.  I  don't  know  that  I  can  remember  all  that  was 
said  about  what  it  was,  and  so  on,  and  I  said  that  was  the 
property  her  father  intended  to  be  a  home  for  her,  as  I  had 
understood  from  him,  and  then  I  explained  to  her  that  my 
object  in  coming  up  there  was  to  see  what  had  been  done,  and 
decide  what  was  to  be  done  in  reference  to  the  future  business 
of  the  estate,  that  we  had  either  to  administer  or  make 'an  ar- 
rangement with  the  family,  and  I  asked  her  if  she  was  satis- 
fied to  carry  out  the  intentions,  of  her  father,  no  will  having 
been  made,  and  she  said — I  can't  give  the  language,  but  she 
expressed  herself  satisfied.  I  think  the  words  she  used  in  her 
own  evidence  were  probably  the  words  ,she  used,  that  if  she 
could  have  her  home  in  Albert  County  or  was  left  alone  in 
Albert  County,  some  such  words  as  that,  she  was  satisfied. 
Then  she  asked  me  after  that  what  guarantee  she  would  have 
from  the  boys  that  her  lands  would  not  be  made  liable  in  any- 
way for  estate  debts,  that  she  had  them  clear  of  any  liability 
of  the  estate,  and  I  said  there  would  be  no  difficultv  about 
that,  there  would  be  plenty  of  property  to  pay  the  debts,  and 
if  she  was  anyway  alarmed  about  that,  that  we  would  give 
her  any  guarantee  she  wanted,  that  she  would  not  be  dis- 
turbed for  any  debts  of  the  estate.  I  think  that  is  the  sub- 
stance of  the  conversation,"  and  Mr.  Wood  then  told  of  his 
interview  with  Etta  Hicks  and  Mrs.  Fillimore.  After  he  had 
finished  these  three  separate  conversations  he  asked  the  boys, 
John  and  Arthur,  into  the  room  where  their  mother  also  was. 
He  proceeds :  "  I  said  to  them  that  I  thought  the  prospects 
of  making  a  family  settlement  were  very  good,  the  girls  all 
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seemed  willing  to  carry  out  what  they  thought  were  their 
father's  intentions,  and  I  spoke  particularly  of  Mrs.  Sears, 
I  said  that  Mrs.  Sears,  there  would  be  no  trouble  in  settling 
with  her,  but  said  the  only  one  that  made  any  objection  was 
Mrs.  Mansfield  Hicks.  At  least  I  didn't  say  she  made  any 
objection,  but  the  only  one  that  hesitated  was  Mrs.  Mansfield 
Hicks,  and  then  I  went  on  to  say  to  the  boys  that  I  thought 
Mrs.  Mansfield  Hicks'  case  a  little  different  from  what  I  had 
expected.  I  said  I  thought  her  father,  although  I  knew  his 
intentions  were  not  to  give  her  more,  the  way  he  had  spoken 
to  me,  yet  I  said  I  thought  it  was  pretty  hard  to  leave  her  with 
the  mortgage  against  her  place,  that  I  didn't  think  from  what 
I  knew  of  her  husband  that  they  would  ever  pay  it,  and  the 
result  would  be  probably  they  would  some  time  be  without  a 
home.  I  said  if  this  arrangement  was  made,  if  the  girls 
carried  out  the  spirit  which  they  had  manifested  to  settle 
the  business  according  to  their  father's  intentions,  that  I 
thought  they  could  afford,  and  I  thought  they  ought  to  deal 
generously  with  them,  and  I  suggested  that  they  should  give 
Mrs.  Mansfield  Hicks  $500,  and  that  if  they  gave  her  $500 
they  should  also  give  Mrs.  Sears  $500,  and  we  spoke  of  Mrs. 
Fillimore,  but  it  appears  that  she  was  to  get  a  piece  of  marsh 
which  I  didn't  know  before,  and  which  had  not  been  spoken 
of  between  us;  she  was  left  out.  Well,  Arthur  objected; 
thought  that  if  they  had  what  their  father  intended  for  fhem 
it  was  all  they  ought  to  claim,  and  we  discussed  that  for  quite 
a  little.  Finally  John  spoke  up  and  said,  he  thought  per- 
haps they  would  better  do  what  I  advised  and  later  on  Arthur 
agreed  to  it.  Then  the  boys  went  out,  and  I  suggested  to 
Mrs.  Hicks  that  we  had  better  now  put  the  matter  to  a  final 
test,  and  better  bring  the  girls  in  and  see  whether  they  would 
accept.  I  said,  now  we  have  a  definite  proposition  to  make 
them,  and  I  told  them  all  together  what  I  had  said  to  the 
boys,  and  what  the  boys  had  consented  to  do;  they  had  con- 
sented to  give  Mrs.  Mansfield  Hicks  and  Sirs.  Sears  $500 
each,  and  that  Mrs.  Fillimore  would  have  her  deed  of  the 
place  she.  lived  on  and  the  marsh,  and  there  I  remember  dis- 
tinctly of  asking  each  of  them  separately  if  they  were  satis- 
fied. I  said  to  Mrs.  Hicks,  now  are  you  satisfied  with  that 
arrangement?  She  said  she  was.  I  asked  Mrs.  Sears,  and 
she  said  she  was.  I  asked  Mrs.  Fillimore,  and  she  said  the 
same."  Mr.  Wood  then  tells  of  the  preparation  and  direction 
for  drawing  the  conveyance.     Later  on  he  gave  the  following 
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testimony :  "  Q.  At  that  time  was  anything  said,  when  you 
had  them  individually  alone  in  with  you,  was  anything  said 
about  possible  trouble  or  lawsuits,  or  litigation  using  up  the 
estate,  and  it  would  be  better  for  them  to  take  the  $500  ?  A. 
No,  nothing.  Well  I  think  I  said  this,  that  if  the  estate  was 
administered  in  the  regular  way  that  it  would  involve  some 
delay,  a  little  delay  and  some  considerable  expense,  no  amount 
mentioned.  Q.  Was  there  any  idea  given  out  by  yourself  or 
Mrs.  Hicks  in  your  presence,  to  them,  that  the  estate  would 
be  used  up  if  this  was  not  done  ?  A.  Oh !  I  couldn't  say  that, 
because  I  knew  better.  Q.  There  would  be  too  much  then 
to  be  used  up?  A.  I  knew  there  was  plenty  of  estate  to  pay 
John  Manning  Hicks'  debts  and  more  too.  Q.  When  they 
were  all  together  was  anything  said  by  yourself  or  Mrs.  Hicks 
on  these  lines?  A.  Well  I  was  asked  at  some  time,  either 
when  the  three  girls  were  in  together  or  later,  I  think  it 
was  when  Mr.  Bennett  was  writing,  I  think  they  were  mostly 
all  there,  they  were  in  and  out,  I  was  asked  by  one  of  them  if 
I  knew  about  what  Mr.  Hicks'  liabilities  were,  or  how  much 
he  owed,  and  I  said  I  couldn't  say  exactly,  but  I  thought  about 
$20,000.  Q.  Another  thing,  Mrs.  Sears  says  that  when  she 
was  alone  in  there  with  you  and  Mrs.  Hicks,  this  McKean 
contract  was  there.  Did  you  have  the  contract  there?  A. 
Well  I  hadn't,  no.  Q.  Have  you  any  recollection  of  it  being 
there?  A.  I  don't  think  it  could  be  there.  There  was  no 
one  but  Mrs.  Hicks  and  I  went  in  there  alone.  I  hadn't  the 
contract.  I  went  there  very  soon  after  I  got  there.  Q.  She 
says  that  you,  pointing  to  the  contract,  made  some  remark 
about  the  difficulty  that  would  arise  if  no  arrangement  was 
made  over  this  contract,  and  the  estate  be  put  in  litigation 
or  something  to  that  effect.  A.  Oh  no.  The  only  thing  I 
did  say  was  that  this  contract  would  have  to  be  carried  out ; 
the  estate  was  liable  to  carry  out  that  contract.  Q.  The  con- 
tract was  not  before  you  when  you  made  that  statement? 
A.  Oh  no,  the  contract  couldn't  be  there.  Q.  I  think  she 
said  you  were  out  at  the  particular  time.  Did  you  see  Mrs 
Hicks  the  widow  attempt  to  prevent  Mrs.  Sears  from  seeing 
any  document  that  was  on  the  table?     A.  Xo,  I  didn't." 

Mrs.  Hicks'  memory  as  to  the  sequence  of  events  is  per- 
haps not  quite  so  clear  as  that  of  Mr.  Wood,  but  her  testimony 
entirely  corroborates  his.  She  says :  "  Q.  Take  Mrs.  Sears, 
when  Mrs.  Sears  came  in,  can  vou  remember  what  Senator 
Wood  said  to  her?    A.  Well  I  don't  know  as  I  know  just 
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what  he  said  to  her,  but  he  told  her,  he  said  that  we  thought 
we  would  try  to  get  a  settlement  fixed  so  that  if  it  could  be 
agreeable  so  that  the  boys  could  go  on  with  the  work,  I  don't 
know  as  I  can  just  tell  word  for  word.  Q.  Did  he  inform 
her  as  to  Mr.  Hicks'  intentions  as  to  her?  A.  Well  he  did. 
Q.  What  did  he  tell  her  ?  A.  I  think  Mrs.  Sears  told  Mr. 
Wood  first  that  she  had  the  Albert  County  property ;  said  her 
father  gave  her  that,  and  if  they  would  let  her  alone  she  would 
take  it  and  go  home  contented,  or  something  to  that  effect. 
Q.  Whether  she  said  that  first  or  at  a  later  stage  she  said  it? 
A.  She  said  it.  I  don't  know  that  she  said  it  right  at  that 
time.  Q.  Is  your  recollection  clear  as  to  what  was  said 
first  and  last?  As  to  the  order  in  which  things  were  said? 
A.  Well  I  don't  know  that  I  am.  Q.  Did  Mr.  Wood  on  that 
occasion  say  that  the  estate  was  heavily  in  debt  or  intimate  it 
was  heavily  in  debt,  and  there  would  be  very  little  for  the 
heirs  ?  A.  No,  sir.  Q.  On  that  occasion  do  you  recollect  that 
was  not  said?  A.  No,  sir,  he  never.  Q.  Was  anything  said 
about  the  value  of  the  estate  ?  A.  No,  sir,  nothing.  Q.  Nor 
there  being  a  small  amount  for  the  heirs  A.  No,  sir,  none. 
Q.  On  that  occasion  was  reference  made  to  this  account  with 
Read?  A.  Well  he  said  that  the  contract — he  spoke  about 
the  contract  I  think — that  the  boys  had  to  sell  the  lumber 
as  Read  was  wanting  it  and  very  anxious  for  it,  and  it  had 
to  be  carried  out;  but  he  didn't  say  that  it  was  going  to. 
Q.  Did  he  say  it  was  going  to  involve  the  estate  in  costs  or 
anything  like  that?  A.  I  know  Mr.  Wood  said  no  such  a 
ching  as  that.  Q.  Was  the  contract  there  before  you  at  any 
time  ?  A.  That  day  ?  Well  I  never  saw  it.  I  never  saw  the 
contract  that  day.  Q.  Well,  Mrs.  Sears  says  that  when  you 
and  Senator  Wood  and  she  were  in  the  room  alone  that  the 
contract  was  on  the  table  and  she  went  to  look  at  it,  and  you 
prevented  her;  is  that  correct?  A.  I  never  saw  the  contract. 
I  never  stopped  Mrs.  Sears  from  seeing  any  contract  Q. 
You  didn't  see  the  contract  yourself?  A.  No,  I  don't  mind 
seeing  it  that  day  at  all,  but  I  did  hear,  I  think  it  was  John, 
inquiring  for  the  contract,  asking  for  it,  or  something  to  that 
effect.  I  think  he  said  Air.  Bennett  wanted  it,  or  something 
like  that,  I  think  I  heard  him  say  that.  Q.  You  have  a  re- 
collection of  it?  A.  Something,  but  I  never  saw  the  contract, 
I  know  that.  Q.  After  you  talked  the  matter  over,  apart 
from  eacli  other,  they  all  came  in  did  they?  A.  Yes.  Q. 
And  when  they  all  came  in  together  what  arrangement  was 
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arrived  at,  do  you  remember? — what  did  they  do,  approve  of 
the  arrangement  arrived  at?    A.  Well  after  they  agreed  to — 
after  Mr.  Wood  talked  to  the  girls  separate  they  agreed  to 
take  the      ...     he  proposed  if  the  boys  would,  he  thought 
.I  they  could  get  it  settled  up,  the  matter,  that  the  boys  had 
agreed  to  give  them  $500  a  piece.     Q.  Before  they  came  in 
did  Mr.  Wood  go  and  see  the  boys?    A.  I  think  before  the 
girls  came  in  together,  the  three  of  them,  that  Mr.  Wood  went 
and  seen  the  boys.     Q.  And  after  he  saw  the  boys  he  then 
went  in  and  had  all  the  girls  come  in  together?    A.  Yes,  sir. 
Q.  Do  you  remember  what  took  place  when  they  were  all  in 
there  together  ?     A.  Well  the  girls  agreed  to  take  the  $500  a- 
piece,  and  Mrs.  Fillimore  had  her  farm  and  bit  of  marsh, 
and  I  think  Mansfield's  wife  hesitated  a  bit,  she  grumbled 
some.     I  think  she  wanted  the  $600.     Q.  Finally  they  called 
in  ?Mr.   Bennett,   I   suppose.     Can  you  recollect  distinctly 
whether  it  was  on  that  occasion  she  wanted  the  $600  or  at 
a  later  time  that  she  wanted  the  $600  ?     A.  Well  1  don't  re- 
member just  when  it  was  she  wanted  it,  but  I  remember  of 
her  wanting  $600.     Q.  And  it  was  agreed  to  pay  her  that  by 
the  boys?    A.  Well  they  did  at  last  agree  to  pay  her.     Q. 
Mr.  Bennett  was  sent  for  to  put  the  agreement  in  writing? 
A.  Mr.  Bennett  was  called  in,     Q.  Did  he  do  anything  after 
he  was  called  in  or  anything  before  he  wrote?    A.  Well,  I 
don't  remember.     Q.  He  wrote  the  document  anyway?     A. 
Yes.     Q.  Did  he  read  it  over?     A.  Yes,  he  read  it  over  to 
them.     Q.  Do  you  remember  him  making  any  statement  with 
respect  to  the  document,  did  he  explain  it?     A.  He  did  ex- 
plain it  to  them.     Q.  Do  you  remember  what  he  said  about 
it?     A.  Well  I  don't  know  as  I  can  remember,  but  it  was 
that  after  they  had  agreed  to  take  the  $500  a-piece,  the  amount 
whatever  it  was,  he  told  them,  and  had  signed  it,  that  they 
were  signing,  well  so  that  they  had  no  more  claim  in  the 
estate;  but  I  can't  put  it  just.     Q.  Do  you  recollect  him 
saying  anything  about  Mr.  Hicks  not  having  a  will,  what  the 
effect  was?     A.  Well,  yes  I  do.     That  his  dropping  off  with- 
out a  will  that  each  one  would  have  their  equal  shares,  I  think 
something.     Q.  He  said  that  Mr.  Hicks  having  dropped  off 
without  a  will  they  each  would  have  an  equal  share  ?    A.  Yes 
I  think.     Q.  And  that  in  signing  this  they  each  signed  away 
that  share?     A.  Well,  yes  he  did.     Q.  Mrs.  Sears  has  said 
that  you  told  her  if  she  didn't  sign  this  or  agree  to  take  the 
$500,  and  sign  a  release  of  her  interest  in  the  estate,  that  Rer 
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own  property  would  be  dragged  in,  or  something  to  that  effect, 
to  the  estate.  Did  you  make  any  representations  to  any  of 
your  daughters  then  of  what  the  effect  would  be  on  the 
estate  if  they  did  not  sign  the  release?  A.  No,  sir,  I  didn't 
Q.  Who  did  the  talking?  A.  Well,  Mr.  Wood  talked  to  them 
and  they  seemed  to  be  willing  and  appeared  to  want  to  do 
what  was  their  father's  intention.  Q.  They  appeared  to  want 
to  do  as  near  their  father's  wish  as  possible,  that  seemed  the 
disposition  at  the  time?  A.  That  seemed  to  be  their — they 
was  noways  loth  to  do  it." 

This  is  substantially  all  the  evidence  which  has  any  bear- 
ing upon  the  principal  ground  upon  which  the  plaintiffs'  case 
rests,  that  is  wilful  misrepresentation.  I  pointed  out  how 
improbable  to  me  seemed  Mrs.  Sears'  account  of  what  took 
place  between  herself  on  the  one  side,  and  her  mother  and 
Senator  Wood  on  the  other.  Their  evidence  contradicts  tier's 
in  all  its  important  points ;  she  is  interested  and  they  are  not ; 
so  far  as  there  is  any  evidence,  neither  Mr.  Wood's  position 
as  a  creditor  nor  Mrs.  Hicks'  position  as  dowress  is  affected 
by  the  arrangement.  Under  these  circumstances  I  think  I 
ought  not  to  interfere  with  the  conveyance  or  the  arrangement 
which  these  parties  made.  It  is  concurred  in  by  Mrs.  Mans- 
field Hicks,  and  her  sister  Mrs.  Fillimore,  and  the  plaintiff 
herself  concurs  in  it,  so  far  as  it  relates  to  the  land  conveyed 
to  Mrs.  Fillimore.  Before  leaving  this  branch  of  the  case 
there  are,  however,  some  other  contradictions  to  which  I  shall 
refer.  It  was  put  forward  as  a  strong  evidence  o£  an  inten- 
tion on  the  part  of  Mrs.  Hicks,  to  withhold  some  valuable  in- 
formation or  to  commit  some  fraud  in  some  way,  that  she 
prevented  Mrs.  Sears  from  inspecting  this  McKean  contract, 
and  she  swears  positively  as  to  the  paper  being  on  the  table 
when  the  three  were  conferring  together.  In  addition  to  the 
contradiction  of  Mr.  Wood  and  Mrs.  Hicks,  Mr.  Bennett  says 
that  this  contract  was  handed  to  him  before  these  parties 
went  into  the  room  at  all  by  one  of  the  sons,  and  that  it  was 
not  out  of  his  possession  until  after  the  conveyance  had  been 
executed.  More  than  that,  when  a  search  was  being  made 
for  it  when  Bennett  asked  for  it,  Mrs.  Sears  herself  assisted 
her  brother  in  searching  among  the  papers  for  it.  There  was 
nothing  about  it  to  conceal,  it  is  nothing  but  an  ordinary 
printed  contract  for  the  manufacture  and  delivery  of  lumber. 
Mrs.  Sears  states  that  after  she  came  out  of  the  room  when 
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{Mr.  Wood  and  she  had  the  first  conversation  she  met  her 
brother  Arthur  in  the  kitchen,  and  he  came  and  called  me  by 
name — "  Celia,  what  is  going  on  here  this  morning  ?'' 
And  she  said,  "  Why,  Arthur,  don't  you  know  that  Senator 
Wood  and  a  lawyer  is  here  doing  up  the  business/'  He  said, 
"  My  God,  as  quick  as  this,  what  can  the  matter  be  ?"  Arthur 
denies  this. 

It  is  said,  however,  that  the  conveyance  cannot  be  sup- 
ported because  there  was  a  suppression  of  facts  as  to  the 
amount  of  the  debts  and  value  of  assets,  matters  which  were 
material  to  be  communicated  to  the  plaintiffs,  that  they  might 
know  what  they  were  really  being  asked  to  convey.  If  the 
conveyance  was  really  made  by  the  plaintiffs,  as  the  defen- 
dants contend  that  it  was,  solely  for  the  purpose  of  carrying 
into  effect  Mr.  Hicks'  intention  as  to  the  final  disposal  of 
his  property,  it  is  an  altogether  immaterial  inquiry  as  to  the 
value  of  the  surplus  of  the  estate  or  whether  there  would  be  a 
surplus  or  not,  because  in  any  case  the  plaintiffs  are  by  the 
arrangement  getting  all  that  their  father  intended  them  to 
have.  We  have  Mrs.  Sears'  own  admission  that  before  leaving 
the  room  after  the  first  interview,  she  did  consent  to  give  up 
to  her  brothers  all  her  interest  in  her  father's  estate,  provided 
she  should  not  be  disturbed  in  her  occupation  of  the  Albert 
property.  But  she  says  she  did  so  altogether  on  the  strength 
of  Mr.  Wood's  assurance  that  her  father's  estate  was  insolvent 
and  that  her  own  property  was  in  danger  of  in  some  way 
being  involved  with  it.  Accepting  Mr.  Wood's  version 
of  what  took  place  at  that  interview  it  is  clear  that  Mrs. 
Sears'  consent  to  part  with  her  interest  was  attributable  solely 
to  the  only  reason  given  for  suggesting  any  such  arrangement, 
because  at  that  time  there  had  been  nothing  proposed  as  to 
the  $500.  Mrs.  Mansfield  Hicks  does  not  seem  to  have  con- 
si1  nkd  at  first,  but  Mrs.  Sears  according  to  her  own  admission 
a«  well  as  the  testimonv  of  Mr.  Wood  and  Mrs.  Hicks  didw 
Any  other  view  seems  to  be  altogether  inconsistent  with  the 
fact  that  according  to  the  plaintiffs'  evidence  at  all  events 
neither  they  nor  any  one  else  made  any  inquiry  as  to  the 
p«  fition  of  the  estate  or  suggested  any  delay  with  a  view  to 
ascertaining  it.  Mr.  Wood  states  that  at  the  meeting  when 
Mr.  Bennett  was  directed  to  draw  the  papers  some  one  of  the 
daughters  inquired  as  to  the  amount  of  the  debts,  but  that 
was  after  the  matter  had  been  agreed  to.  Mr.  Wood's  esti- 
mate of  the  amount  of  the  liabilities  certainly  did  not  induce 
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any  one  to  recede  from  the  arrangement,  and  it  was  consider- 
ably under  the  actual  amount.  Assuming,  however,  that  I 
am  wrong  in  treating  this  case  as  simply  a  case  of  a  family 
arrangement,  and  that  it  is  to  be  regarded  as  one  between 
vendor  and  vendee,  where  is  the  evidence  of  any  suppression 
of  material  facts?  If  without  the  intercession  of  Mr.  Wood 
or  any  one  else,  John  and  Arthur  Hicks  had  gone  to  their 
sister  Mrs.  Sears  and  said  to  her,  "  It  is  clear  that  our  father 
intended  that  we  should  get  these  lands  and  pay  the  debts, 
and  that  you  were  not  to  get  anything  more  than  you  already 
have,  we  will  give  you  $500  for  your  interest  in  the  estate.'* 
Without  inquiry  from  her  and  without  any  representation? 
from  them  except  as  to  their  father's  intentions  of  which 
there  seems  no  question,  she  accepts  the  offer,  takes  the  $500 
and  executes  the  transfer.  Could  she  afterwards  turn  round 
and  have  the  conveyance  set  aside  because  she  did  not  know 
what  the  debts  amounted  to  or  what  the  assets  were  worth,  and 
was  therefore  not  in  a  position  to  tell  the  precise  value  of  her 
sixth  interest  ?  I  think  this  Court  would  not  and  ought  not  to 
entertain  such  a  claim.  Were  the  brothers  in  such  a  case 
bound  to  give  their  estimate  of  the  value  of  the  assets,  their 
estimate  of  the  amount  of  the  liabilities,  their  estimate  of  the 
cost  of  administration,  and  their  estimate  of  the  value  of  the 
widow's  dower  without  any  request  from  her  ?  In  my  opinion 
they  were  not.  If  she  chose  to  act  upon  her  own  judgment  or 
chose  to  waive  all  inquiry  as  to  facts  upon  which  she  was 
without  information,  she  would  in  my  opinion  be  bound,  and 
for  obvious  reasons  she  should  be. 

Assuming  that  this  case  instead  of  belonging  to  either  of 
the  above  classes,  is  really  a  combination  of  both,  and  it 
should  therefore  be  dealt  with  as  if  the  consideration  for  the 
conveyance  were  compounded  partly  of  value  and  partly  love 
and  affection,  as  was  the  case  in  Persee  v.  Persee,  5  CI.  &  F. 
279,  I  cannot  agree  that  in  such  a  case  there  has  been  any 
suppression  of  material  facts.  Mr.  Wood  says  that  he  stated  his 
views  as  to  the  probable  amount  of  the  debts,  and  it  turns  out 
that  his  estimate  was  under  the  actual  figures.  In  fact  neither 
of  the  brothers  nor  Mrs.  Hicks  knew  what  the  debts  amounted 
to;  they  themselves  went  to  Mr.  Wood  for  information  on 
that  subject.  As  to  the  assets  I  should  think  for  all  practical 
purposes  Mrs.  Sears  knew  as  much  about  them  as  her  brothers. 
She  seemed  to  be  an  active,  intelligent,  self-possessed  and  in- 
dependent worrian.     She  knew  all  about  her  own  property,  and 
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had  positive  opinions  as  to  its  value.  She  knew  all  about 
Mrs.  Mansfield's  property  and  its  cost.  She  knew  all 
about  the  properties  conveyed  to  her  two  brothers,  what  they 
cost,  what  money  had  been  expended  on  them  since 
their  purchase,  and  had  positive  opinions  as  to  their  present 
value.  She  knew  all  about  the  property  which  was  conveyed 
to  Mrs.  Fillimore,  and  her  father's  intention  in  buying  it  Be- 
sides this  she  knew  about  her  father's  lumber  lands.  She  had 
herself  cooked  for  the  men  lumbering  on  the  Albert  property. 
She  knew  its  average  and  seemed  to  have  about  as  intimate 
a  knowledge  as  any  of  the  others  as  to  what  property  there 
was.  And  she  knew  there  would  be  a  surplus,  for  she  was  get- 
ting $500,  and  Mrs.  Mansfield  Hicks  was  getting  $600  for 
their  interest  in  it.  I  am  unable  to  see  that  in  this  case  any 
more  than  the  other  there  was  any  suppression  of  facts,  still 
less  any  suppression  of  facts  material  to  be  communicated :  see 
Bainbridge  v.  Moss,  3  Jur.  X.  S.  58 ;  Atwood  v.  Small,  6  CI. 
&  F.  232. 

In  the  case  of  Persee  v.  Persee  just  cited,  the  Lord  Chan- 
cellor in  speaking  of  arrangements  of  this  description,  says: 
"By  what  scale  of  money  considerations  are  these  objects  to 
be  estimated  ?  The  impossibility  of  estimating  them  has  led 
to  the  exception  of  family  arrangements  from  the  rules  which 
affect  others.  The  consideration  in  this  and  in  other  such 
cases  is  compounded  partly  of  value  and  partly  of  love  and 
affection." 

See  Hoghton  v.  Hoghton,  15  Beav.  278. 

The  only  other  point  was  that  the  consideration  was  in- 
adequate, but  there  is  nothing  in  that.  It  is  said  that  in 
cases  like  this  "modern  equity  will  not  weigh  consideration 
in  golden  scales,"  And  Lord  Eldon  in  Coles  v.  Trecothick,  9 
Ves.  246,  says  that  specific  performance  will  not  be  refused 
on  the  ground  of  inadequacy  of  price  unless  the  inadequacy 
amounts  in  itself  to  conclusive  and  decisive  evidence  of  fraud. 
The  $500  was  ample  consideration,  and  without  that  at  all 
the  conveyance  by  the  brothers  of  their  interest  in  the  Esta- 
brookes  farm  and  marsh  to  Mrs.  Fillimore,  in  performance  of 
the  agreement,  was  an  ample  consideration  to  support  an  ar- 
rangement such  as  this.  See  Williams  v.  Williams  already 
cited. 

The  bill  must  be  dismissed  with  costs. 
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NEW  BRUNSWICK 

Barker,  J.  August  24th,  1906. 

BEATON  v.  WILBUR. 

Mortgage  —  Redemption  —  Conveyance  Absolute  in  Form  — 

Evidence. 

Action  for  redemption. 

M.  G.  Teed,  K.C.,  and  B.  W.  Hewson,  for  plaintiff. 

W.  B.  Chandler,  for  defendant. 

Barker,  J. : — The  question  involved  in  this  suit  is  solely 
one  of  fact,  and  that  is  whether  a  certain  conveyance  dated 
February  5th,  1897,  and  made  by  the  plaintiff  to  the  defen- 
dant and  one  J.  Temple  Forbes  of  a  lot  of  land  in  the  city 
of  Moncton,  and  which  is  on  its  face  an  absolute  conveyance, 
was  really  intended  to  be  absolute,  or  whether  the  transaction 
was  in  fact  not  a  mortgage  transaction.  The  plaintiflE  alleges 
that  the  conveyance  was  made  and  intended  as  a  security  for 
a  loan,  and  he  has  filed  this  bill  with  a  view  of  redeeming 
the  premises.  The  plaintiff  acquired  the  land  in  question 
about  1892  from  one  Edward  Robertson,  and  paid  for  it 
between  $1,200  and  $1,300.  At  that  time  it  had  but  one 
building  on  it,  but  he  afterwards  placed  upon  it  three  or  four 
more  which  increased  its  value,  according  to  the  plaintiff's 
estimate,  to  $2,000.  In  the  year  1892  the  plaintiff  mort- 
gaged the  land  to  the  Nova  Scotia  Permanent  Benefit  Build- 
ing Society  to  secure  the  sum  of  $1,260,  with  interest  pay- 
able in  monthly  instalments  of  $12.60.  In  1897  the  plain- 
tiff was  somewhat  embarrassed  in  his  business  matters.  He 
was  in  arrears  in  his  monthly  payments  to  the  amount  of 
about  $140,  besides  being  in  debt  to  some  others  with  whom 
lie  was  dealing  in  a  business  way.  An  action  had  been 
brought  against  him  by  the  building  society  on  his  bond  for 
the  recovery  of  the  $140  overdue  for  monthly  payments,  and 
in  this  action  final  judgment  was  about  being  signed  when 
the  negotiations  were  commenced  out  of  which  the  present 
litigation  arises.  The  plaintiff's  version  of  the  transaction  is 
this.  He  says  that  the  defendant  and  Forbes,  who  were  resi- 
dent of  Moncton,  were  in  the  habit  of  coming  into  his  place 
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of  business,  and  on  this  particular  occasion  the  defendant 
noticing  that  he  was  apparently  in  trouble  of  some  kind,  asked 
him  the  cause  of  it.     He  then  told  him  and  Forbes  that  he 
had  been  sued  by  the  building  society  for  arrears,  and  was 
about  losing  the  property  after  paying  on  it  for  four  or  five 
years.     He  said  he  felt  badly  about.it.     The  defendant,  he 
says,  turned  around  to  Forbes  and  said,  "  Temple,  lets  help 
him."     When  he  got  through  with  the  business  in  his  shop 
he  was  then  busy  about  he  said :     "  Gentlemen,  if  you  pro- 
pose to  help  me,  I  will  give  you  a  deed  as  security,"  and  he 
told  them  the  amount  he  was  behind.     His  examination  pro- 
ceeds:   "  Give  them  the  deed  of  what?    A.  A  deed  of  the  pro- 
perty in  question.     Q.  Was  it  mentioned  there,  or  did  they 
know  what  property  it  was?    A.  They  knew.     I  told  them. 
Q.  What  did  they  say  to  that  suggestion  of  yours?    A.  They 
agreed  to  it.     Q.  Do  you  remember  the  words  they  said  ?   If 
you  can  remember  give  what  they  said.     A.  They  said  they 
would  help  me,  and  I  said  if  they  would  I  would  give  them  a 
deed    of    the    property    until    they    got    their    money.     Q. 
What  next  took  place?     A.  I  told  them  I  would  pay  all 
the  costs  of  the  case,  all  they  had  to  pay  was  the  arrears  of 
subscription  to  the  society.     Q.  Did  you  state  what  that  was  ? 
A.  I  told  them  about  somewhere  about  $140.     Q.  And  yon 
told  them  if  they  would,  you  would  give  them  a  deed  of  the 
property  as  security.     Was   anything    further   stated   as   to 
how  long  it  would  or  might  have  to  stand?    A.  After  they 
agreed  to  do  that  I  said,  '  You  better  go  right  up  and  see  Mr. 
Hewson  in  reference  to  costs  (Mr.  Hewson  was  the  build- 
ing society's  attorney  who  had  brought  the  action).     They 
said  they  would.     Q.  Do  you  remember  anything  else  taking 
place  at  that  time  ?    Was  anything  said,  and  if  so  what  as  to 
who  would  attend  to  collecting  the  rents  of  the  property? 
A.  I  was  to  collect  the  rents  and  remit  the  monthly  payments. 
I  said  I  would  pay  the  costs  dnd  collect  the  rents  and  I 
would  remit  the  $12.60  everv  month  out  of  the  rent."     The 
plaintiff  says  that  the  defendant  then  went  out  to  see  Mr. 
Hewson  as  to  the  costs,  that  he  came  back,  he  thinks  on  the 
same  day,  and  told  him  that  he  had  pleaded  his  case  so  hard 
that  Mr.  Hewson  had  a  cut  the  costs  about  in  two,"  reduced 
the  amount  from  about  $70  to  $40.     He  then  gave  the  de- 
fendant the  $40,  and  told  him  that  he  had  better  £0  right  up 
and  pay  the  costs  and  bring  back  a  receipt,  and  he  did  so.  Some 
few  days  after,  he  says  the  defendant  with  Mr.  Bray,  his 
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solicitor,  who  prepared  the  conveyance  for  him,  came  to  his 
shop  with  the  deed  to  be  executed.  He  sent  for  his  wife  at 
their  apartments  over  the  shop  to  come  down,  and  what  took 
place  when  the  conveyance  was  executed  in  the  presence  of 
himself,  his  wife,  the  defendant,  and  Bray,  he  describes  as 
follows :  " c  I  said  to  Mr.  Bray,  I  suppose  you  know  that  is 
a  trust  deed/  Before  he  had  time  to  reply  Mr.  Wilbur  said: 
'  There  is  no  trust  in  it,  you  have  got  to  trust  me/  He  re- 
peated that.  I  said,  '  All  right,  Mr.  Wilbur,  that  is  what  I 
agreed  to  give  you  and  Mr.  Forbes — a  deed  till  you  get  your 
money/  I  took  the  deed  in  my  hand  and  looked  over  the  de- 
scription and  what  it  was  agreed,  and  says  to  Mr.  Bray :  '  I 
suppose  this  is  written  like  an  ordinary  deed/  He  says  '  Yes ;' 
and  I  looked  at  the  description  and  I  signed  it/'  The  plain- 
tiff's wife  corroborates  his  statement  of  what  took  place  at  the 
time  the  deed  was  executed.  Bray's  evidence  on  this  point 
is  as  follows :  He  says :  "  I  went  in  with  Mr.  Wilbur  for 
Mr.  Beaton  to  acknowledge  the  deed,  and  he  asked  me  was  it 
a  trust  deed.  I  told  him  it  was  an  ordinary  deed.  Mr. 
Beaton  asked  me,  and  I  showed  him  the  description  to  see  if 
it  was  correct,  and  he  said  the  deed  was  all  right,  the  de- 
scription was  all  right,  and  I  asked  him  to  sign  it,  and  asked 
him  to  send  for  his  wife,  and  she  came  down  and  signed  it. 
I  can't  say  for  certain  I  asked  him  to  send  for  his  wife  before 
reading  the  description  or  after.  Mr.  Wilbur  repeated  sev- 
eral times  that  he  wished  to  help  ^Mr.  Beaton  out,  that  he  was 
in  trouble  and  a  pretty  decent  fellow,  and  he  would  like  to 
help  him,  but  further  than  that  as  to  any  discussion,  just  what 
was  said  I  can't  give  it."  Bray  says  they  (by  which  I  pre- 
sume he  means  the  plaintiffs,  defendant,  and  himself,  for 
Mrs.  Beaton  does  not  seem  to  have  remained  longefr  than  was 
necessary  to  execute  the  deed)  were  there  probably  an  hour 
and  a  half  talking  the  whole  matter  over,  and  while  he  was 
unable  to  give  the  conversation  at  length  he  summed  it  up 
thus:  "My  recollection  of  the  conversation  that  took  place 
from  the  time  we  went  in,  the  points  that  I  recollect,  we  dis- 
cussed the  difficulties  of  Mr.  Beaton,  and  not  only  the  diffi- 
culties with  the  building  society,  but  other  difficulties,  his 
general  financial  position,  right  through ;  and  it  was  discussed 
whether  the  fact  that  Mr.  Beaton  would  lose  his  property 
unless  he  either  did  something  with  it,  if  it  remained  in  his 
hands,  and  that  a  change  had  to  be  made,  and  he  required 
some  money    down    to   .handle    loans    that    I    understood 
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were  then  due  to  the  Xova  Scotia  Building  Society,  and  the 
amounts  of  the  building  and  loan  society  were  all  talked  over, 
i  don't  recollect  the  amounts;  but  these  were  talked  over, and 
hip  other  indebtedness  was  talked  over  to  other  people.  I 
don't  recollect  the  amounts,  and  Mr.  Wilbur  was  going  to 
advance  this  money.  Q.  And  take  this  deed?  A.  And  take 
this  deed.  Q.  For  the  building  and  loan  society?  A.  For 
the  building  and  loan  society.  Mr.  Wilbur  wasn't  to  ad- 
vance money  to  anything  else  but  the  building  and  loan 
society.  He  wa3  to  advance  to  the  building  and  loan  society  for 
the  purpose  of  saving  himself  getting  an  execution  under 
a  judgment ;  advance  to  Mr.  Beaton  and  sacrifice  his  money." 
(This  last  clause  is  not  very  clear,  but  I  copy  from  the  official 
report.)  Mr.  Bray  was  asked  if  he  and  Wilbur  had  any  dis- 
cussion over  the  matter  before  they  went  to  the  plaintiff's 
shop,  and  in  reply  he  said :  "The  only  discussion  I  had  with 
Mr.  Wilbur,  he  told  me  to  write  the  deed  and  he  would  call 
for  me  to  go  down  to  Mr.  Beaton;  he  told  me  Mr.  Beaton 
was  in  trouble  and  he  was  helping  him." 

It  seems  to  be  admitted  that  there  was  about  $900  unpaid 
on  the  mortgage  at  this  time,  including  the  $140  overdue  for 
monthly  instalments.  In  addition  to  this  there  were  city 
taxes  and  other  municipal  charges  against  the  property 
amounting  in  all  to  about  $300  more,  making  the  total  in- 
cumbrance to  be  about  $1,200.  The  evidence  I  think  shows 
that  these  figures  were  in  the  minds  of  all  parties  when  these 
negotiations  were  in  progress.  The  defendant  and  Forbes 
Mere  going  into  the  matter  in  equal  shares,  and  with  the 
same  security  and  in  the  same  terms.  They  paid  the  amount 
due  the  building  society  for  which  the  action  was  brought, 
$138.77,  each  paying  one  half.  Forbes  sold  out  his  interest 
to  Robertson,  from  whom  the  plaintiff  had  purchased  in  1892, 
for  the  sum  of  $70,  though  the  consideration  mentioned  in 
the  conveyance,  which  is  dated  April  19th,  1897,  is  $600. 

The  case  set  up  by  the  defendant  is  that  the  transaction 
in  question  was  not  only  in  form  but  in  fact  an  actual  pur- 
chase by  him  and  Forbes  of  the  plaintiffs'  equity  of  redemp- 
tion in  the  mortgaged  premises,  which  they  bought  subject 
to  the  mortgage  and  other  charges.  He  does  admit  that  at  or 
about  the  time  the  conveyance  was  made  the  plaintiff  stated 
that  he  thought  he  should  be  able  to  sell  the  property  in  a 
short  time  to  one  Watters  for  some  $1,500  or  $1,600,  and 
he  says  that  he  and  Forbes  did  consent  to  re-convey  the 
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property  in  case  he  succeeded  in  selling  to  Watters,  on  repay- 
ment of  their  money.  He,  however,  says  that  Watters  soon 
bought  elsewhere,  and  his  negotiations  with  the  plaintiff,  such 
as  they  were,  fell  through.  The  defendant's  history  of  the 
transaction  is  as  follows:  He  says  as  a  result  of  a  conver- 
sation with  Forbes  he  went  with  Forbes  to  see  the  plaintiff 
at  his  store  in  Moncton.  He  was  asked  to  tell  what  took 
place  and  he  answered :  "  A.  Beaton  told  me  that  he  was 
sued,  and  that  he  wanted  me  to  let  him  have  some  money 
and  take  security,  and  I  asked  him  what  security,  and  he 
began  to  tell  about  this  security,  and  I  said,"  'How  much 
is  against  it?'  And  they  figured  up  how  much  against  it, 
about  $1,200,  and  I  said  there  was  no  security  in  that,  taxes 
and  frontage  and  all.  That  is  what  had  to  be  paid  then.  I 
said  that  was  no  security  and  I  couldn't  look  at  it,  and  he 
asked  me  what  I  would  do,  and  I  said  that  I  would  buv  the 
property  right  out  and  if  Mr.  Forbes  would  buy  half  I  would 
buy  half,  and  we  would  pay  what  was  against  it;  that  is  the 
$1,200.  Q.  What  did  you  understand  was  against  it  at  the 
time  ?  A.  I  understood  the  building  society  had  a  mortgage 
against  it.  Q.  Just  what  they  told  you?  A.  That  is  what 
they  told  me  right  there,  that  the  building  society  had  a 
mortgage  on  it  and  that  Mr.  Hewson  had  sued  for  a  years 
back  dues,  and  it  was  about  $900,  the  mortgage,  and  the 
arrears  and  the  taxes  and  frontage  and  water,  what  the  city 
had  against  it,  was  $300,  and  I  agreed  to  take  it  at  that, 
buy  it  on  that  and  pay  for  it.  Q.  When  you  said  you  were 
vailing  to  buy  the  property  in  this  way  what  did  Mr.  Beaton 
say  to  it?  A.  He  said  he  would  rather  we  take  security,  but 
if  we  wouldn't  take  security  he  would  sell  it.  Q.  Do  you 
remember  what  they  said  the  arrears  were  that  Mr.  Hewson 
was  collecting?  A.  The  judgment  I  understand  was  about 
$140  or  $150,  about  that."  The  defendant  then  says  that 
he  at  the  plaintiff's  request  employed  Bray  to  prepare  the 
conveyance,  giving  him  a  description  of  the  land  which  he 
had  received  from  the  plaintiff.  He  says  the  next  thing 
was  that  Bray  brought  him  the  deed  executed  by  the  plaintiff 
and  his  wife,  but  that  he  was  not  present  when  it  was  ex- 
ecuted. His  examination  then  proceeds:  "  Q.  What  took 
place  in  connection  with  the  costs  of  the  proceedings?  A. 
Mr.  Beaton  agreed  to  pay  the  costs  on  it  himself,  Mr.  Hew- 
son's  costs.  We  wouldn't  take  it  without  he  would."  He 
says  that  he  went  to  Mr.  Hewson  at  plaintiff's  request,  am? 
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got  a  reduction  in  the  amount  of  the  costs  in  his  interest,  that 
Mr.  Beaton  himself  not  only  provided  the  money  to  pay  them, 
but  that  he  himself  handed  the  money  to  Mr.  Hew  son,  and 
that  Hewson  there  and  then  gave  him  a  receipt  for  the  $40 
paid.  He  further  states  that  he  and  Forbes  did  afterwards 
agree  to  give  plaintiff  a  chance  to  sell  to  Watters,  but  that 
Watters  refused  to  buy.  He  also  states  that  he  agreed  that 
while  these  negotiations  were  going  on  with  Watters  the 
plaintiff  should  collect  the  rents  and  appropriate  them  in 
paying  the  monthly  dues  on  the  mortgage. 

'Mr.  Forbes,  the  only  other  person  who  had  any  personal 
knowledge  of  the  original  arrangement,  says  that  the  plain- 
tiff first  applied  to  him  for  assistance,  and  after  some  con- 
versation he  went  to  see  the  defendant,  and  told  him  that 
the  plaintiff  wanted  help,  and  offered  his  property  in  security. 
He  says:  "He  (the  defendant)  looked  at  me  and  said: 
I  wouldn't  go  into  that  not  for  any  consideration  at  all.  I 
just  got  through  another  case.  I  wouldn't  do  it  for  my  father; 
ihe  only  way  I  would  take  hold  of  that  thing  would  be  an 
absolute  deed.'  I  think  these  are  the  words  he  used, '  out  and 
out/  "  They  went  then  to  see  the  plaintiff,  when  the  same 
conversation  was  repeated,  and  he  says  that  the  defendant 
then  told  the  plaintiff  there  and  then  that  he  wouldn't  go  into- 
it  unless  he  had  an  absolute  deed  out  and  out  of  the  property. 
He  also  says  that  the  plaintiff  wanted  the  defendant  to  take 
security  on  the  property  but  he  hooted  at  the  idea  and  said 
he  wouldn't  do  it.  Mr.  Forbes  further  says  that  after  the 
plaintiff  had  consented  to  give  an  absolute  deed  that  he  made 
inquiries  in  order  to  ascertain  the  amount  of  charges  against 
the  property,  and  he  says:  "When  I  found  it  was  $1,200  I 
told  him  it  was  more  than  the  property  was  worth.  I  wouldn't 
give  it,  and  I  wouldn't  go  into  it  I  said:  'To  show  you 
(i.  e.  Beaton)  can  sell  this  property,  you  pay  the  costs.'  I 
just  tapped  on  the  counter  and  said.     '  You  pay  the  costs.'  " 

The  rule  of  law  by  which  cases  of  this  kind  are  governed 
is  that  prima  facie  an  absolute  conveyance  containing  nothing' 
to  show  the  relation  of  debtor  and  creditor  does  not  cea.^e 
to  be  an  absolute  conveyance,  and  become  a  mortgage  merely 
because  the  vendor  stipulates  that  he  shall  have  a  right  to 
re-purchase.  In  every  case  the  question  is,  what  upon  a  fair 
construction  is  the  meaning  of  the  instrument,  arid  the  ab- 
solute conveyance  will  be  turned  into  a  mortgage  if  the  real 

VOL.  I.  K.L.B.  NO.    7—33. 


478         THE  EASTERN  LAW  REPORTER. 

intention  was  that  the  estate  should  be  held  as  a  security 
for  the  money :    Coote  on  Mortgages,  p.  22. 

If  this  case  rested  solely  on  the  evidence  of  Forbes,  I 
should  be  prepared  to  hold  that  the  transaction  was  a  mort- 
gage one,  as  the  plaintiff  contends,  for  Forbes  showed  every 
disposition  to  assist  the  plaintiff  from  motives  of  kindness 
or  friendship,  and  was  willing  to  make  the  advance  required 
although  he  thought  the  security  weak.  He  did  not  stipulate 
for  an  absolute  conveyance,  and  never  put  forward  any  sug- 
gestion that  he  and  the  defendant  were  buying  the  property. 
He  was  asked  for  a  loan  on  a  certain  security;  it  was  the 
defendant  not  Forbes  who  insisted  on  the  conveyance  being 
in  its  present  form.  But  for  that,  so  far  as  Forbes  is  con- 
cerned, I  have  no  doubt  the  security  would  have  been  by  a 
mortgage  in  the  ordinary  way.  In  fact,  in  all  the  conver- 
sations, both  those  between  Forbes  and  the  defendant  alone, 
and  those  between  them  and  the  plaintiff,  as  detailed  by 
Forbes,  there  is  not  a  word  about  buying  the  property.  The 
defendant's  stipulation  was  that  he  must  have  an  absolute 
deed.  It  was  the  form  of  the  security  he  was  anxious  about, 
not  the  nature  of  the  transaction  itself.  There  never  was 
at  any  time  a  proposal  by  the  plaintiff  to  sell  his  property; 
he  was  trying  to  avoid  that,  his  application  was  for  a  loan 
of  money  in  security  by  way  of  mortgage.  The  loan  was  never 
refused,  the  security  by  way  of  an  ordinary  mortgage  was, 
and  a  deed  absolute  on  its  face  stipulated  for.  This  would 
not,  however,  alter  the  real  nature  of  the  transaction.  It 
is  put  forward  in  the  bill  that  the  defendant  and  Forbes 
were  both  personal  friends  of  the  plaintiff.  This  was  prob- 
ably done  by  way  of  suggesting  a  reason  why  these  parties 
should  have  gone  into  a  transaction  which  upon  business 
grounds  alone  they  might  not  have  done.  So  far  as  Forbes 
is  concerned  it  seems  to  be  true  that  he  was  disposed  to  assist 
the  plaintiff  from  motives  of  friendship  and  kindness.  The 
defendant,  however,  entirely  repudiates  any  such  idea  on  his 
part.  He  says  he  was  not  friendly  with  the  plaintiff,  and 
never  had  been;  that  he  went  into  this  transaction,  to  quote 
from  his  evidence,  "  as  a  straight  actual  purchase  in  the  ordin- 
ary way  of  business,  that  he  had  no  intention  of  helping  the 
plaintiff  at  all,  and  that  the  transaction  was  an  ordinary 
purchase."  In  view  of  all  the  circumstances  is  this  probable? 
He  says  that  the  value  of  the  property  at  the  time  was  not 
over  $1,200,  the  amount  of  the  mortgage  and  other  charges. 
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He  added :  "  There  has  never  been  a  day  since  I  bought  it 
but  I  would  have  taken  less."  At  that  time  he  knew  there 
was  $1,200  against  the  property  which  he  would  be  compelled 
to  pay,  and  yet  according  to  him  he  was  quite  willing  and 
ready  to  take  it  over  with  a  probability  of  loss,  and  this  as 
an  ordinary  matter  of  business.  Mr.  Hewson,  who  had  been 
for  many  years  before  this  the  solicitor  of  the  building  society, 
and  in  that  way  acquired  a  fairly  accurate  knowledge  of  the 
value  of  real  estate  at  Moncton,  places  the  value  of  the  land 
at  $1,500  in  1899.  This  estimate  is  sustained  by  the  evi- 
dence of  the  plaintiff,  also  by  the  value  placed  on  it  by  the 
assessors,  and  by  the  monthly  rental.  What  had  the  plain- 
tiff to  gain  by  making  a  gift  of  his  interest  in  the  property  to 
the  defendant  and  Forbes,  for  according  to  the  defendant's 
account  of  the  transaction  that  was  the  effect  of  the  arrange- 
ment It  is  true  they  paid  the  $140,  and  he  paid  the  $40 
costs,  and  thus  settled  the  suit.  But  the  $140  did  not  go  to 
the  plaintiff,  it  went  in  reduction  of  the  mortgage  on  the 
property,  and  enured  solely  to  the  benefit  of  the  defendant 
and  Forbes,  as  owners  of  the  equity  of  redemption.  Then 
as  to  the  costs.  I  can  understand  Forbes'  attitude  in  refer- 
ence to  them  because  if  the  plaintiff  paid  them,  as  he  did  in 
fact  do,  it  was  a  guaranty  of  his  expectation  that  the  pro- 
perty would  redeem  itself,  and  that  he  would  find  a  pur- 
chaser to  take  his  place.  From  the  defendant's  standpoint  it 
is  difficult  to  see  why  he  should  have  taken  any  trouble  about 
the  costs;  he  was  not  liable  for  them.  If  in  fact  the  defen- 
dant was  making  a  loan  on  security,  as  the  plaintiff  says,  it 
was  a  most  natural  thing  for  him  and  Forbes  to  say  to  the 
plaintiff:  "We  will  advance  the  $140;  that  will  go  in  re- 
duction of  the  mortgage,  and  our  security  will  remain  as  it 
is,  but  you  must  help  by  paying  the  costs,  for  if  we  have  to 
advance  that  amount  also,  it  will  simply  add  so  much  to  the 
charges  on  the  property."  The  defendant's  assistance  in 
getting  a  reduction  in  the  amount  of  the  costs  would  then 
naturally  follow,  and  the  receipt  given  by  Mr.  Hewson  for 
the  amount  shows  on  its  face  that  the  reduction  was  made 
in  view  of  the  prompt  payment  of  the  $140.  The  defendant 
says  that  he  was  not  assisting  the  plaintiff,  and  that  what  he 
did  was  not  done  with  the  intention  of  assisting  him  in  any 
way.  That  is  in  direct  conflict  with  his  declaration  as 
proved  by  Mr.  Bray,  his  own  solicitor,  when  he  gave  him 
his  instructions  to  prepare  the  deed,  and  to  his  declaration 
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as  proved  by  Mr.  Hewson,  when  he  was  asking  for  a  reduction 
of  the  costs.  Mr.  Hewson's  evidence  on  this  point  is  as 
follows :  He  says  that  the  defendant  said  ei  Mr.  Beaton  was 
in  trouble,  and  he  was  helping  him,  and  he  wanted  to  know 
what  I  would  take,  what  I  would  reduce  my  costs  to.  I  had 
showed  him  the  amount  of  the  claim,  about  $75  I  think,  and 
he  was  anxious  I  should  reduce  that,  said  he  was  helping  him 
out.  He  joked  something  about  the  lawyers  making  money, 
and  this  poor  fellow  was  in  trouble,  and  he  was  helping 
him,  and  he  wanted  to  know  if  I  wouldn't  lessen  the  costs, 
considering  the  situation  that  he  was  poor,  and  they  were 
doing  this  for  nothing,  if  I  wouldn't  do  something  too 
and  lessen,  the  costs,  and  I  cut  it  down/'  Besides  this 
we  have  the  positive  testimony  of  the  plaintiff,  his  wife 
and  Mr.  Bray,  as  to  what  took  place  when  the  deed  was 
executed,  which  if  true  proves  clearly  that  this  transaction 
was  intended  to  be  one  of  mortgage.  It  is  true  that  the  de- 
fendant swears  he  was  not  present  on  that  occasion,  and 
that  no  such  conversation  ever  took  place,  but  there  is  the 
testimony  of  three  witnesses  against  him  on  that  point.  The 
defendant's  recollection  as  to  the  payment  of  the  costs  seems 
in  conflict  with  that  of  the  plaintiff,  and  Mr.  Hewson,  and 
Hewson's  entries  in  his  books  made  in  the  ordinary  course  of 
business  at  the  time,  and  the  receipt  given  when  the  money 
was  paid.  On  the  other  hand  it  was  consistent  with  the 
plaintiff's  position  that  he  should  have  kept  the  account 
which  he  did,  and  that  for  a  period  of  eleven  months,  and 
until  he  was  about  moving  away  from  Moncton,  he  should 
have  continued  to  manage  the  property,  collect  the  rents, 
and  utilize  them  in  payment  of  the  monthly  sums  accruing 
due  on  the  mortgage. 

There  is  one  other  circumstance  which  seems  to  have 
a  somewhat  important  bearing  on  the  case.  Forbes  conveyed 
his  interest  to  Robertson  on  April  19th,  1897,  for  the  $70 
which  he  had  advanced,  and  Robertson  sold  and  conveved  to 
the  defendant,  on  the  16th  of  September,  1898,  for  the  sum 
of  $308.  It  seems  that  about  the  time  Robertson  purchased 
the  plaintiff  owed  a  man  by  the  name  of  Stroud,  $145,  and 
that  the  claim  had  been  placed  in  the  hands  of  an  attorney 
for  collection.  In  April,  1897,  shortly  after  the  transfer 
from  Forbes  to  Robertson  had  been  made,  the  plaintiff  applied 
to  Robertson  for  assistance  in  paying  this  Stroud  account. 
He  says  he  asked  Robertson  if  he  and  the  defendant  would 


BEATON  v.  WILBUR.  481 

advance  the  money,  as  they  had  his  property  in  their  hands 
and  they  could  take  the  property  as  their  security.  He  says 
they  did  advance  it  on  these  terms,  and  that  they  were  to  get 
7  per  cent,  for  their  money,  and  that  he  gave  his  notes  to 
them  for  the  amount.  This  took  place  on  April  20th,  1897. 
One  note  was  for  $40  payable  in  4  months,  the  other  two  were 
for  $56.66  each,  one  at  8  months,  and  one  at  12  months, 
all  of  them  payable  to  Robertson  and  the  defendant  Wilbur. 
One-half  the  amount  was  advanced  by  Robertson  and  the 
other  by  the  defendant.  Nothing  has  ever  been  paid  by  the 
plaintiff  on  the  notes.  Robertson  agrees  with  the  plaintiff, 
that  he  was  to  hold  this  property  as  a  security  for  his  half  of 
the  Stroud  advance,  as  well  as  for  the  amount  paid  Forbes. 
The  defendant,  however,  disclaims  any  such  arrangement  so 
far  as  he  is  concerned,  and  for  a  second  time  seems  to  be  at 
variance  with  his  co-owner  as  to  the  terms  upon  which  they 
acquired  this  properly.  It  is  obvious  that  if  the  defendant 
were  to  claim  the  Stroud  advance  as  a  charge  on  this  land, 
he  must  admit  that  in  April,  1897,  when  the  advance  was 
made,  the  plaintiff  had  an  interest  in  the  property,  which 
he  could  charge  and  give  as  his  security  for  the  advance, 
a  position  altogether  inconsistent  with  his  present  contention. 
When  the  defendant  arranged  in  September,  1898,  to  buy 
Robertson's  interest,  the  amount  agreed  upon  and  paid  was 
$308.  That  sum  was  not  made  up  in  any  way  as  the  rateable 
value  of  Robertson's  interest;  it  was  made  up  admittedly  of  the 
Bums  for  which  Robertson  held  the  property  as  a  security.  It 
included  the  $74  paid  Forbes,  the  amounts  paid  on  account 
of  the  property  by  Robertson  while  he  held  his  interest,  and 
this  $76.66,  his  half  of  the  Stroud  advance.  There  can  be 
no  doubt  that  the  defendant  knew  this;  he  does  not  pretend 
that  he  did  not,  and  vet  he  swears  that  this  Stroud  advance 
was  also  a  pure  business  transaction,  made  without  any  refer- 
ence to  the  property  in  any  way,  and  with  a  man  for  whom 
he  entertained  no  feeling  of  friendship  to  supply  a  motive 
for  aiding  him  in  a  difficulty,  and  a  man  who,  to  use  his 
own  language,  "  he  did  not  consider  worth  a  cent,"  and  whose 
business  affairs  were  going  behind-hand. 

This  Court  always  regards  the  substance  of  a  transaction, 
and  though  in  form  it  is  a  sale,  if  in  fact  and  reality  it  is 
a  mortgage  it  will  be  so  treated.  In  my  opinion  it  was  the 
intention  of  the  parties  that  the  property  should  be  held 
as   security   for  the  advances,   in  which   case  the  plaintiff 
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would  have  a  right  to  redeem.    There  will  be  a  declaration 
to  that  effect,  and  a  reference  as  to  the  amount  due. 

Beserve  question  of  costs  for  further  consideration  until 
after  the  report. 


NEW  BBTJNSWICX. 

Barker,  J.  August.  24th,  1906. 

BOYNTOX  v.  GIVAN. 

Interrogatories — Answers — Exceptions. 

Exceptions  to  plaintiff's  answer  to  cross-interrogatories 
filed  by  the  defendants. 

L.  A.  Currey,  K.C.,  for  plaintiff. 

W.  B.  Chandler,  K.C.,  for  defendant. 

Barker,  J. : — It  seems  from  the  pleadings  that  one  Wal- 
ter *M.  Magee  on  the  2nd  November,  1903,  entered  into  a 
contract  with  the  defendant  Givan  and  others  for  the  purchase 
of  99,000  shares  of  the  capital  stock  of  the  Empire  Coal  and 
Tramway  Company,  Limited,  and  the  mining  properties  owned 
by  that  company,  for  the  sum  of  $65,000.  By  a  second  agree- 
ment, dated  September  3rd,  1904,  to  which  Givan  and  his 
associates  as  well  as  Magee  are  parties,  the  plaintiffs  Boynton, 
Reed,  Coolidge,  Bamfield  &  Batchelden  were  substituted  in 
Magee's  place  in  the  original  purchase.  By  a  third  agree- 
ment which  is  also  dated  September  3rd,  1904,  and  to  which 
all  the  plaintiffs  and  Magee  are  parties,  and  which  seems  to 
differ  only  from  the  other  contract  of  the  same  date  by  the 
plaintiffs  the  Bayside  Coal  Company  being  a  party,  a  sale 
of  the  property  to  that  company  is  authorized. 

(1)  Exception  to  third  interrogatory:  This  interroga- 
tory has  reference  to  certain  correspondence  said  to  have 
taken  place  in  January,  1904,  between  Magee  and  the  defen- 
dant Givan,  which  is  relied  on  as  an  authority  for  certain 
expenditure  to  be  made  on  the  mining  properly.  Magee  is 
not  a  party  to  this  action,  and  a  reference  to  the  date  of  the 
contracts  will  show  that  he  did  not  acquire  any  interest  in 
the  purchase  until  many  months  after  this  correspondence 
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took  place,  and  there  is  nothing  to  suggest  that  he  had  any 
personal  knowledge  whatever  of  it.  On  the  contrary  it  is 
a  correspondence  with  the  defendant  Givan  himself,  which 
he  has  in  his  own  possession,  or  at  least  of  which  he  has  a 
personal  knowledge.  The  exception  has  special  reference  to 
the  answer  to  that  part  of  the  interrogatory  by  which  the 
plaintiff  is  asked  whether  a  certain  expenditure  which  the 
defendants  allege  they  made  on  the  property,  was  not  made 
after  the  correspondence  had  taken  place.  Boynton  states 
that  he  has  no  personal  knowledge  of  the  matters  inquired 
about,  but  that  he  is  informed  by  Magee  and  believes  that  in 
or  about  the  middle  of  January,  1904,  correspondence  took 
place  between  these  parties,  similar  to  that  specified,  and  that 
Magee  states  that  he  has  not  the  correspondence,  and  is  un- 
able from  memory  to  give  the  exact  contents  of  it.  It  is  true 
that  the  plaintiff  does  not  here  directly  answer  whether  the  al- 
leged expenditures  were  made  after  the  correspondence  took 
place  or  not.  But  what  he  does  say,  taken  in  connection  with 
his  answer  to  the  second  interrogatory,  is  a  substantial  answer 
to  the  questions.  The  defendants  Givan  and  Sherry,  who  file 
their  interrogatories,  have  annexed  to  this  question  an  item- 
ized account  of  the  expenditure  in  question,  shewing  the  dates 
upon  which  the  moneys  were  paid;  and  the  plaintiff  was 
asked  whether  these  advances  were  not  paid,  and  whether 
the  account  was  not  a  true  and  correct  statement  of 
them.  In  reply,  Boynton  denies  that  Givan  and  Sherry 
were  compelled,  as  they  allege  they  were,  to  advance  the  money 
in  order  to  keep  the  mine  in  good  condition,  or  that  in  fact 
they  did  it  for  that  purpose.  He  also  states  that  he  is 
unable  from  his  knowledge  and  information  or  belief  to  say 
whether  the  account  is  true  and  correct  or  not.  As  the 
account  gives  the  dates  at  which  the  advances  were  made,  and 
as  Boynton  says  he  is  unable  from  his  knowledge,  informa- 
tion or  belief  to  say  whether  the  account  in  this  as  well  as 
other  particulars  is  correct  or  not,  he  substantially,  if  not  in 
express  terms,  states  that  he  is  unable  from  knowledge,  in- 
formation or  belief  to  say  whether,  if  the  expenditures  were 
actually  made,  they  were  made  before  or  after  the  date  at 
which  on  information  from  Magee  he  states  his  belief  that 
the  correspondence  in  question  took  place.  This  exception 
will  be  over-ruled. 

(2)  Exception   to   6th   interrogatory:     The   plaintiff  is 
asked  whether  a  certain  sum  of  money  was  not  received  by 
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Givan  through  him  at  a  certain  time,  and  he  answered  that 
neither  at  that  time  nor  at  any  other  time  did  the  defendant 
Givan  receive  from  him  the  said  moneys,  or  any  other  amount, 
or  in  any  other  manner  whatsoever.  Neither  question  nor  an- 
swer seems  to  me  very  exact.  There  is,  or  at  all  events  there 
may  be,  a  wide  difference  between  receiving  money  through  a 
person  or  from  him,  and  I  think  the  plaintiff  should  have 
either  expressly  denied  the  receipt  of  the  money  through 
him,  as  the  allegation  was,  or  else  told  expressly  what  took 
place,  which  might  be  construed  as  a  payment  through  him. 
Exception  allowed. 

(3)  Exception  to  7th  interrogatory:  Boynton  is  asked 
whether  it  is  not  true  that  with  the  exception  of  the  sums 
paid  by  Magee,  and  by  the  plaintiff  Boynton,  as  is  set  forth 
in  Givan  and  Sherry's  answer,  nothing  had  been  paid  or  re- 
ceived by  the  defendants,  or  any  of  them,  by  or  from  the 
plaintiffs,  or  any  of  them,  under  these  contracts,  or  in  any 
way  connected  with  the  mine.  In  answer  Boynton  expressly 
denies  that  these  were  the  only  payments,  and  he  says  that 
the  plaintiff  in  addition  to  those  sums  paid  $1,447.61,  and 
he  adds :  "  And  in  addition  thereto  the  plaintiffs  the  Bayside 
Coal  Company,  are,  I  am  informed,  liable  for  the  sum  of 
about  $2,500  incurred  in  connection  with  the  said  two  con- 
tracts in  the  said  mine."  The  objection  is  that  Boynton 
has  not  as  to  the  last  clause  answered  on  his  belief.  The 
interrogatory,  however,  is  confined  exclusively  to  actual  pay- 
ments of  money  to  the  defendants,  by  the  plaintiffs,  or  any 
of  them,  and  as  to  that  the  answer  is  sufficient.  The  last 
clause  merely  states  a  liability  to  some  one  in  connection  with 
the  mine,  about  which  he  was  not  interrogated  at  all,  and 
it  is  merely  a  voluntary  and  irrelevant  statement. 

(4)  Exception  to  11th  interrogatory:  Boynton  is  asked 
ii  it  is  not  true  that  from  the  2nd  of  November,  1903,  up  to 
about;  the  1st  of  September,  1904,  or  to  some  other,  and  what 
date  the  mine  so  far  as  it  was  operated,  was  operated  by 
Magee,  and  that  he  received  the  benefit  of  all  the  proceeds 
of  any  coal  that  was  raised  from  the  mines  during  the  period 
between  the  dates  mentioned.  And  he  was  required  to  give 
it  true  and  correct  statement  of  the  coal  raised  during  this 
period,  and  of  its  sale  and  disposal.  In  answer,  he  denies 
that  Magee  either  operated  the  mine  or  that  he  received  the 
benefit  of  the  proceeds  of  the  coal  raised  during  the  period 
mentioned.     As  to  the  account  he  answers  as  follows:     "I 
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have  no  knowledge  or  means  of  knowledge  or  data  to  enable 
me  to  prepare  and  set  forth  a  true  and  correct  statement  of  all 
the  coal  raised  from  the  mine  during  the  dates  lastly  herein- 
before mentioned,  and  of  the  sale  or  other  disposal  of  such 
coal."  The  objection  is  that  as  to  the  last  clause  the  plaintiff 
has  not  answered  either  as  to  his  information  or  belief.  It 
is  not  clear  that  this  is  not  in  itself  a  substantial  answer  to  the 
interrogatory,  but  if  it  is  not,  the  objection  is  I  think  met  by 
the  answer  to  the  13th  interrogatory.  He  was. there  asked 
as  to  the  amount  of  coal  raised  during  the  same  period,  and 
in  reply  he  says  that  he  is  unable  from  his  knowledge,  in- 
formation or  belief  to  state  during  said  period  whether  very 
little  coal  or  what  quantity  was  raised  from  the  mine.  The 
plaintiff  therefore  pledges  his  oath  that  as  to  this  period  he 
has  no  knowledge,  information  or  belief  what  quantity  of  coal 
was  raised,  and  he  has  no  knowledge,  means  of  knowledge,  or 
data  to  enable  him  to  prepare  and  set  forth  a  statement  of 
the  coal  that  was  raised.     Exception  over-ruled. 

(5)  Exception  to  15th  interrogatory  :  This  exception 
must  also  be  over-ruled.  The  plaintiff  Boynton  has  categori- 
cally, and  in  words,  denied  the  truth  of  the  allegation  in  this 
part  of  the  answer.  The  defendants  allege  that  from  the 
making  of  the  second  contract  to  the  15th  December,  1904, 
Boynton  was  in  charge  of  the  mine,  and  they  had  nothing  to 
do  with  it;  that  884  tons  of  coal  were  raised  during  that 
period,  and  sold  by  him;  that  he  left  the  mine  in  December, 
1904,  leaving  the  miners  unpaid  to  the  extent  of  $1,000, 
which  the  defendants  Givan  and  Sherry  were  obliged  to  pay. 
And  the  plaintiff  Boynton  was  required  to  give  a  correct 
statement  of  the  goods  and  supplies  ordered  by  them  for  the 
mines  during  the  period  in  question,  shewing  the  money  paid 
by  them  in  connection  with  the  working  of  the  mine.  The 
defendants  also  say  that  when  Boynton  left  the  mine  in  De- 
cember, 1904,  the  plaintiff  ceased  to  have  anything  to  do  with 
the  working  of  it,  and  made  no  payment  to  the  defendants 
afterwards,  and  the  plaintiff  Boynton  was  required  to  set 
forth  a  full  and  correct  statement  of  any  moneys  paid  by  the 
plaintiffs,  or  any  of  them  after  December,  15th,  1904,  in 
connection  with  the  mine  or  the  two  contracts.  In  answer 
to  this  the  plaintiff  Boynton  says :  "  I  never  was  in  charge  of 
the  mine;  the  defendants  were  in  charge  of  it  I  have  no 
knowledge,  information  or  belief  as  to  the  quantity  of  coal 
raised,  and  did  not  sell  any  of  it.     It  is  true  that  I  left  the 
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mine  in  December,  1904,  but  I  did  not  leave  the  miners  un- 
paid because  I  never  employed  them,  nor  had  anything  to  do 
with  them.  I  cannot  give  a  statement  of  the  goods  and 
supplies  ordered  by  the  plaintiffs,  because  they  never  ordered 
any.  It  is  not  true  that  when  I  left  the  mines  the  plaintiffs 
ceased  to  have  anything  to  do  with  the  working  of  it,  because 
they  never  did  have  anything  to  do  with  the  workings  of  the 
mine,  and  made  no  payments  in  respect  thereof  to  the  defen- 
dants." But  he  says  they  made  payments  to  the  defendants, 
and  others  on  their  order,  and  that  the  schedule  "  A  "  annexed 
to  their  answer  and  section  10  together  gives  a  full  and 
correct  statement  of  all  moneys  paid  in  connection  with  the 
mine  by  the  plaintiffs.  The  evidence  may  altogether  fail  in 
establishing  the  truth  of  the  denial,  but  1  cannot  see  that  it 
is  evasive  or  insufficient.  Boynton  swears  to  the  absolute 
truth  of  the  statement  as  to  the  amount  paid  with  the  dates 
— not  on  information  and  belief,  but  absolutely. 

(6)  Exception  to  19th  answer:  This  exception  must  be 
allowed.  The  inquiry  not  only  extends  to  actual  payments, 
but  also  to  debts  incurred  by  the  plaintiffs  in  connection  with 
the  mine  or  the  contracts.  As  to  the  liabilities  incurred  by 
the  plaintiffs  the  Bay  Side  Coal  Company,  Boynton  neither 
pledges  his  belief  nor  knowledge  nor  information.  In  the 
10th  section  of  his  answer  he  merely  states  that  he  is  informed 
such  a  liability  was  incurred,  but  he  does  not  state  what  is 
the  nature  of  it  or  the  amount  of  it,  so  that  reference  to  that 
section  does  not  s.upply  the  defects  in  the  answer  to  the  19th 
interrogatory. 

Exceptions  to  the  answers  of  the  other  plaintiffs:  The 
exceptions  to  sections  7,  11,  15,  and  19,  are  in  substance  the 
same  as  to  the  corresponding  sections  of  BoyntonV  answer, 
and  they  will  be  disposed  of  in  the  same  way.  The  exception 
to  section  10  must  I  think  be  allowed.  The  plaintiffs  were 
required  to  set  forth  a  true  and  correct  account  with  items 
and  dates  showing  how  the  $22,000  is  made  up  which  they 
allege  in  the  bill  was  advanced  to  the  defendants.  In  reply 
the  plaintiffs  annex  to  their  answer  accounts,  which  they  say 
give  the  information  asked  for.  Part  of  this  $22,000,  about 
$2,500,  is  made  up  of  a  liability  said  to  have  been  incurred  by 
the  Bay  Side  Coal  Company.  This  company  must  know 
whether  it  has  incurred  such  a  liability  or  not,  and  if  it  nas, 
what  the  particulars  of  it  are.  They  merely  say  they  have  been 
informed  that  there  is  such  a  liability.     The  defendants  are 
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entitled  to  full  and  explicit  information  as  to  the  liability 
from  the  company  itself,  and  they  are  at  least  entitled  to  the 
belief  of  the  other  plaintiffs  as  to  its  nature  and  amount,  based 
on  information  received  from  the  company  in  the  absence  of 
personal  knowledge  on  the  subject. 

The  result  is  that  exceptions  1,  3,  4  and  5  of  Boynton's 
answer  are  over-ruled,  and  2  and  6  allowed.  Exceptions  1, 
3  and  4  of  the  answer  of  the  other  plaintiffs  are  over-ruled, 
and  2  and  5  allowed,  with  costs  in  each  case. 


NEW  BBTTNSWICK. 

Full  Court.  February  10th,  1906. 

In  re  DALY. 

.  Distribution  of  Estates — 'Moneys  at  Joint  Credit  of  Deceased 
and  Anotlier — Trust — Survivorship — Will — Construction 
— 'Hold  and  Enjoy — Life  Interest  or  Absolute  Interest — 
Executors  and  Administrators — Sale  of  Assets  at  Under* 
value — Commission — 'Costs. 

Appeal  by  Henry  S.  Daly,  executor  of  Paul  Daly,  from 
the  following  judgment  of  the  Probate  Judge  (Arthur  I. 
Trueman,  Esq.)  on  an  aplication  to  take  the  executor's  ac- 
counts. 

Trueman,  Pro.  J.: — Paul  Daly  died  on  the  5th  June, 
1891,  leaving  three  children,  Henry  S.  Daly,  Jane  Agnes 
Daly,  and  Hester  V.  Brown,  wife  of  one  Robert  Brown,  sur- 
viving him. 

By  his  will  dated  12th  February,  1886,  he  appointed  his 
son  Henry  S.  Daly  and  his  daughter  Jane  Agnes  Daly  execu- 
tors thereof. 

The  will  was  admitted  to  probate  on  12th  June,  1891,  and 
letters  testamentary  were  duly  granted  to  the  executors  there- 
in named. 

After  providing  that  the  testator's  leasehold  lot  and 
premises,  situated  on  Charlotte  Street,  in  the  City  of  Saint 
John,  should  be  held  by  his  daughter  Jane  Agnes  Daly  until 
her  marriage  or  death,  whichever  event  might  first  happen, 
and  for  its  sale  and  the  disposal  of  the  proceeds  in  either  of 
such  cases,  the  will  contains  the  following  clause :  "  And  a$ 
to  any  money  of  which  I  may  die  possessed  after  the  paying 
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of  my  funeral  expenses  and  the  charges  of  proving  this  my 
last  will,  I  give,  devise  and  bequeath  the  same  to  my  said 
daughter  Jane  Agnes  Daly  to  hold  and  be  enjoyed  by  her 
while  she  remains  unmarried,  and  in  case  of  her  decease  or 
marriage,  whichever  event  may  first  happen,  I  direct  the  same 
to  be  divided  equally  between  my  son  Henry  S.  Daly  and  my 
daughter  Hester  V.  Brown,  and  in  case  of  the  death  of  either 
the  said  Henry  S.  Daly  or  Hester  V.  Brown  before  such  di- 
vision takes  place,  then  the  share  of  the  one  so  dying  without 
children  her  or  him  surviving  shall  enure  and  be  paid  to  the 
survivor,  otherwise  the  children  of  the  one  first  dying  shall  be 
entitled  to  share  equally  with  the  survivor/' 

Hester  V.  Brown  died  in  the  year  1894,  leaving  two 
infant  children,  Edith  Kellock  Brown  and  Dorothy  Brown. 

Jane  Agnes  Daly  died  on  the  6th  April,  1903,  unmarried, 
having  executed  a  will  bequeathing  to  her  brother  Henry  S. 
Daly  all  her  property  of  every  nature  and  kind  of  which  she 
might  die  possessed,  save  and  excepting  a  few  small  bequests 
of  little  value. 

On  the  22nd  May,  1903,  Henry  S.  Daly,  as  surviving 
executor  filed  in  this  Court  an  inventory  of  his  father's 
estate,  in  which  he  stated  under  oath,  that  the  whole  of  the 
personal  property  of  which  his  father  died  possessed  consisted 
of  "  a  leasehold  lot  of  land  situated  on  Charlotte  Street  in  the 
City  of  Saint  John  aforesaid,  having  thirty-four  feet  front  on 
said  Charlotte  Street  and  extending  back  one  hundred  feet, 
with  two  storey  wooden  dwelling-house  thereon,  valued  at  fif- 
teen hundred  dollars/' 

On  the  4th  July,  1903,  Henry  S.  Daly  filed  an  account 
of  his  administration  of  the  estate,  and  obtained  a  citation  for 
passing  the  same. 

The  credit  side  of  the  account  contained  three  items: 

June — Cash  received  from  sale  of  leasehold  premises  on 
Charlotte  Street,  in  the  City  of  Saint  John, *$800.00 

Cash  received  from  Henry  S.  Daly,  being  rent 
lower  flat  of  said  premises  from  1st  April,  1903,  to 
1st  July,  1903, 50.00 

June — Cash  received  from  Janet  Mclntvre,  rent  of 
upper  flat  of  said  premises  from  1st  April.  1903,  to 
1st  July,  1903 65.00 

$915.00 
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At  the  hearing  on  the  return  of  the  citation  it  appeared 
that  there  was  deposited  in  the  savings  bank  of  the  Doninion 
of  Canada  at  St.  John  at  the  time  of  the  death  of  Paul  Daly 
the  bum  of  $1,073.93  in  the  joint  names  of  the  deceased  Paul 
Daly  and  Jane  Agnes  Daly  his  daughter,  with  power  to  either 
to  withdraw,  and  on  deposit  in  the  bank  of  Montreal,  St.  John, 
$1,020  in  a  similar  manner. 

It  also  appeared  that  on  the  12th  June,  1891,  seven  days 
after  the  death  of  the  deceased,  the  executors  deposited  in 
the  savings  bank  account  $250;  on  the  11th  of  July,  1891, 
they  deposited  $100,  and  on  the  6th  of  October  in  the  same 
year  they  made  a  further  deposit  of  $189. 

Mr.  Henry  S.  Daly  admitted  that  the  $250  and  $100 
were  deposited  from  money  in  the  house  of  the  tetstator  at 
the  time  of  his  death,  and  the  $189  deposited  in  October  were 
from  the  sale  of  the  furniture  of  the  deceased. 

All  these  moneys,  both  in  the  savings  bank  and  in  the 
Bank  of  Montreal,  were  afterwards  drawn  out  by  the  executors 
and  handed  to  Jane  Agnes  Daly. 

It  was  contended  by  counsel  for  Edith  Kellock  Brown  and 
Dorothy  Brown,  the  heirs  of  Hesther  V.  Brown,  that  all  of 
the  above  amounts  should  be  added  as  assets  to  the  estate, 
and  that  they  did  not  pass  under  the  will  of  Jane  Agnes  Daly 
to  Henry  S.  Daly  personally. 

The  executor  Henry  S.  Daly  admitted  that  the  $250,  the 
$100,  and  the  $189,  together  with  $37.55  of  interest  due  on  the 
deposit  of  $1,073.90,  should  be  so  added  to  the  estate,  but 
contended  that  the  principal  amounts  of  $1,073.90  in  the 
savings  bank  and  $1,020  in  the  Bank  of  Montreal,  being 
deposited  in  the  joint  names  of  Paul  Daly  and  Jane  Agnes 
Daly,  went  to  Jane  Agnes  Daly  absolutely  by  right  of  sur- 
vivorship. 

I  have  carefully  examined  the  evidence  and  I  can  find  no 
circumstances  which  go  to  show  that  the  testator  intended 
that  the  moneys  so  deposited  were  a  gift  to  his  daughter. 

The  whole  question  of  ownership,  therefore,  depends  upon 
the  legal  effect  of  the  testator's  depositing  the  moneys  in  the 
joint  names  of  himself  and  daughter, — either  to  have  the 
right  to  withdraw. 

Did  she  by  right  of  survivorship  become  entitled  abso- 
lutely to  the  moneys?     I  think  that  the  mere  fact  that  the 
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testator  joined  his  daughter's  name  in  the  bank  accounts 
does  not  create  a  trust  for  his  daughter.  Unless  other  cir- 
cumstances are  shown  as  to  the  intention  of  the  testator,  it 
will  be  presumed  that  the  arrangement  was  for  the  conven- 
ience of  the  testator  in  the  management  of  his  estate,  or  in 
this  case  it  may  have  been  for  the  convenience  of  the  daughter, 
she  being  both  executrix  and  tenant  for  life:  Marshal  v. 
Crutwell,  L.  E.  20  Eq.  328. 

It  should  also  be  borne  in  mind  that  these  moneys  were 
drawn  out  of  the  banks  by  the  executors  and  dealt  with  ad 
assets  of  the  estate. 

It  was  also  contended  by  counsel  for  Henry  S.  Daly  that 
the  words  "  hold  and  enjoy  "  gave  a  right  to  the  daughter  to 
not  only  expend  both  the  principal  and  interest  of  the  deposits, 
should  she  so  require,  but  gave  her  an  absolute  title  thereto. 
1  think  the  words  of  the  will  directing  the  division  of  the  pro- 
perty on  the  death  or  marriage  of  the  daughter,  whichever 
event  should  first  happen,  clearly  indicate  that  the  intention 
of  the  testator  was  that  the  whole  of  the  principal  of  the  estate 
was  to  remain  until  either  of  such  events  happened,  and  that 
the  daughter  was  only  to  have  and  enjoy  the  use  or  benefit  of 
the  income  of  the  deposits,  or  whatever  the  estate  consisted  of. 

The  rule  of  law  is  that  where  a  testator  limits  personal 
property  to  one  life  or  to  the  happening  of  some  event  in  that 
life,  with  remainder  over,  it  is  prima  facie  to  be  intended 
that  the  testator  meant  that  the  same  property  which  is  en- 
joyed by  the  tenant  for  life  should  go  to  those  entailed  in 
remainder:  Howe  v.  Earl  Dartmouth,  7  Ves.  137;  In  re 
Thomson's  Estate,  14  Ch.  D.  263 ;  In  re  Adam's  Trusts,  11 
Jur.  N.  S.  961. 

I  am  therefore  of  the  opinion  that  the  amounts  of  these 
deposits  in  the  savings  bank  and  in  the  Bank  of  Montreal 
should,  together  with  the  deposits  made  by  the  executors 
after  the  death  of  the  deceased,  and  the  interest  which  had 
accrued  upon  the  deposit  in  the  savings  bank,  be  added  as 
assets  of  the  estate,  and  so  decree. 

It  also  appeared  that  the  executors  on  the  proof  of  the 
will  of  Paul  Daly  had  paid  out  of  the  moneys  in  the  house  at 
the  time  of  his  death  registrar's  fees  $18.53,  and  Judge's  fees 
$31.37.  These  amounts  should  also  be  added  to  the  estate, 
but  the  executors  will  be  entitled  to  a  credit  for  the  same 
amount  upon  the  production  of  proper  vouchers  for  the  pay- 
ment thereof. 
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It  was  open  to  the  executor  Henry  S.  Daly  to  have  shown 
that  his  co-trustee  Jane  Agnes  Daly,  if  such  was  the  case,  had 
wasted  the  moneys  of  the  estate  handed  to  her,  as  she  might 
be  entitled  under  the  will  to  have  them  in  her  possession  as 
a  tenant  for  life,  and  in  such  case  he  would  not  be  chargeable 
with  the  amounts,  but  no  such  evidence  was  offered.  On  the 
contrary  the  evidence  was  that  at  the  time  of  her  death  she 
was  possessed  of  personal  property  consisting  of  moneys  and 
securities  of  the  value  of  $6,000,  which  according  to  the  evi- 
dence, must  have  been  the  moneys  paid  over  to  her  by  the 
executor  out  of  the  estate  of  his  father,  as  the  evidence  showed 
that  she  could  not  from  the  nature  of  her  employment  have 
saved  that  amount  out  of  her  earnings ;  besides,  if  he  desired 
to  be  relieved  from  accounting  he  should  have  shown  that  his 
sister  had  used  the  estate  moneys,  and  that  the  $5,000  or 
$6,000  which  he  received  under  Jane  Agnes  Daly's  will  did 
not  form  any  part  of  his  father's  estate.  This  he  has  not 
done. 

It  was  also  contended  by  counsel  for  the  Misses  Brown, 
that  the  sale  of  the  leasehold  premises  on  Charlotte  Street 
had  been  improperly  made  by  Henry  S.  Daly  to  his  wife  for 
i  sum  much  below  their  real  value.  The  inventory  filed  by  the 
executor  on  the  22nd  May,  1903,  one  month  before  the  sale, 
stated  that  in  his  opinion  the  property  was  worth  $1,500.  The 
evidence  of  the  several  witnesses  at  the  hearing  put  the  value 
of  the  property  at  between  $1,500  and  $3,500.  After  a  very 
careful  examination  of  the  evidence,  bearing  in  mind  the 
rentals  received,  the  ground  rent  and  the  necessary  repairs,  I 
have  fixed  $1,800  as  a  fair  and  reasonable  value. 

I  do  therefore  order  that  the  sum  of  $800,  the  credit  in  the 
executor's  account  on  account  of  this  property,  be  increased  to 
$1,800,  and  that  he  be  chargeable  with  that  amount. 

The  very  peculiar  circumstances  surrounding  the  sale  of 
this  property  convince  me  that  even  if  it  be  true,  as  stated 
by  Henry  S.  Daly,  that  he  had  no  knowledge  that  his  wife 
intended  to  be  or  was  the  purchaser,  his  solicitor  did  know 
the  facts.  Mr.  A.  A.  Wilson,  the  solicitor  who  acted  for 
Mrs.  Daly,  admitted  that  he  knew  Messrs.  Bustin  &  Porter 
were  acting  for  the  executor,  and  that  he. spoke  to  Mr.  Bustin 
about  the  matter. 

In  view  of  the  evidence  I  canot  help  thinking  that  Henry 
S.  Daly  must  have  known  that  his  wife  intended  to  purchase 
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the  property,  and  that  the  sale  was  not  bona  Me.  Whether 
I  am  right  in  coming  to  this  conclusion  or  not,  I  have  no  doubt 
that  he  did  not,  keeping  in  mind  his  own  estimate  of  ther 
value  of  the  property,  its  assessed  value,  the  rentals,  the  offer 
made  by  Mr.  Mclntyre,  the  correspondence  with  the  solicitor 
for  the  Misses  Brown,  and  the  fact  that  they  owned  a  half 
interest  in  the  premises,  deal  with  the  property  as  a  prudent 
man  would  deal  with  his  own  property.  If  an  executor  does 
not  do  this  he  must  answer  out  of  his  own  property,  so  far  as 
he  might  have  had  assets  of  the  deceased. 

I  do  not  think  that  this  is  a  case  in  which  a  commission 
should  be  allowed  to  executor. 

I  will  allow  him  his  costs  of  this  hearing  so  far  as  they 
relate  to  the  ordinary  passing  of  accounts. 

The  costs  of  the  Misses  Brown  will  be  paid  out  of  the 
estate. 

The  appeal  was  argued  in  Michaelmas  Term,  1905,  before 
Tuck,  C.J.,  Landry,  and  McLeod,  JJ. 

H.  A.  McKeown,  K.C.,  and  J.  J.  Porter,  for  appellant. 
A.  J.  Gregory,  K.C.,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by  Tuck,  C.J. : 
(after  stating  the  facts) :  The  contention  before  the  Pro- 
bate Court  by  the  executor,  Henry  S.  Daly,  was  that  the 
principal  amount  of  $1,073  in  the  savings  bank,  and  $1,030 
in  the  Bank  of  Montreal,  being  deposited  in  the  joint  names 
of  Paul  Daly  and  Jane  Agnes  Daly,  went  to  Jane  Agnes 
Daly  absolutely  by  right  of  survivorship. 

I  differ  from  this  contention  and  agree  entirely  with  the 
view  of  the  Probate  Judge,  that  the  reasonable  presumption 
is  (and  the  one  which  ought  to  be  taken)  that  the  money 
so  deposited  in  the  two  banks  were  the  sole  property  of  Paul 
Daly,  and  that  it  was  placed  there  in  the  two  names  as  a 
matter  of  convenience  and  not  because  any  part  of  the  money 
belonged  to  Jane  Agnes  Daly. 

If  I  am  right  in  that  conclusion  I  agree  with  the  Judge 
I  hat  the  deposits  in  the  two  banks  did  not  go  to  the  daughter 
by  survivorship. 

I  agree  also  with  the  Probate  Judge  as  to  the  sale  of  the 
leashold  property  on  Charlotte  Street  which  Henry  S.  Daly's 
wife  bought  at  auction  at  eight  hundred  dollars. 
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It  looks  to  me,  without  having  knowledge  of  any  of  the 
parties,  that  there  is,  to  say  the  least,  a  suspicion  of  dishonesty 
in  the  manner  in  which  that  sale  was  conducted.  When  one 
thinks  of  the  evidence  of  Kupert  Jack,  that  he  would  have 
given  $3,000  for  the  property,  and  the  offer  of  Adam  Mc- 
Intyre,  one  can't  help  but  conclude  that  the  Probate  Judge  is 
right  when  he  asks  the  executor  to  account  for  $1,800  as 
the  reasonable  value  of  this  property. 

On  the  whole  I  think  that  the  Probate  Judge  was  right 
in  this  conclusion,  and  that  this  appeal  should  be  dismissed 
with  costs  to  be  paid  by  Henry  S.  Daly. 


NEW  BRUNSWICK. 

i 

Barker,  J.  August  28th,  1906. 

PARTINGTON  v.  CUSHING. 

Practice — Dismissal  for  Want  of  Prosecution — Action  by 
Shareholder  on  Behalf  of  Himself  and  all  other  Share- 
holders— Winding-up  order  against  Company — Leave  to 
Proceed. 

Motion  by  defendants  to  dismiss  action  for  want  of  prose- 
cution. 

A.  P.  Barnhill,  K.C.,  for  defendant. 

J.  D.  Hazen,  K.C.,  for  liquidators. 

M.  G.  Teed,  K.C.,  for  plaintiff. 

Barker,  J.: — This  is  an  action  brought  in  the  name  of 
Edward  Partington  on  behalf  of  himself  and  all  other  share- 
holders of  the  Gushing  Sulphite  Fibre  Co.  (other  than  the 
defendant)  and  the  Cushing  Sulphite  Fibre  Co.,  against 
George  S.  Gushing  for  the  purpose  of  obtaining  a  declaration 
of  certain  rights  which  the  company  claims  to  the  use  of  a 
shore  lot  of  land  near  the  pulp  mill,  the  legal  title  to  which 
is  in  the  defendant.  The  suit  was  commenced  on  the  14th 
October,  1904,  and  it  seems  to  have  been  at  i<sue  on  the  24th 
February,  1905,  when  the  replication  was  served.     Thi<  is 

VOL.   I.    E.L.R.    NO.    7 — 34. 
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an  application  to  dismiss  the  suit  for  want  of  prosecution. 
It  appears  that  with  the  exception  of  taking  out  a  commission 
for  the  examination  of  witnesses  in  England,  which  has  not 
been  executed,  no  proceeding  has  been  taken  in  the  suit  since 
February,  1905.  The  order  for  the  commission  was  made  on 
the  5th  May,  1905,  and  the  commission  seems  to  have  been 
forwarded  to  England  soon  afterwards.  The  delay  is  ac- 
counted for  by  the  fact  that  in  April,  1905,  the  defendant  as 
a  creditor  of  the  company  presented  a  petition  for  a  winding- 
up  order  against  the  company,  and  that  on  that  petition  a 
winding-up  order  was  actually  made  on  the  15th  September, 
1905.  Liquidators  have  been  appointed  and  the  company's 
business  is  in  course  of  being  wound  up.  Up  to  the  time  the 
defendant's  petition  was  presented  there  does  not  seem  to 
have  been  any  unnecessary  delay,  and  the  delay  since  that  time 
the  plaintiff  claims  has  been  caused,  or  at  all  events  justified, 
by  complications  resulting  from  the  winding-up  proceedings. 
Apart  from  this  Mr.  Teed  took  the  objection  that  this  motion 
was  irregular  in  point  of  form,  that  the  application  should 
not  have  been  for  an  order  dismissing  the  suit  for  want  of 
prosecution,  but  for  an  order  that  unless  the  plaintiff  got  leave 
•to  proceed  within  a  specified  time  the  bill  should  stand  dis- 
missed, by  analogy  to  a  similar  application  in  the  case  of  a 
bankruptcy.  Robinson  v.  Morton,  10  Beav.  484,  was  cited  in 
support  of  this  view,  in  which  it  was  held  that  under  similar 
circumstances  in  the  case  of  a  bankruptcy  the  proper  motion 
was  for  an  order  that  the  bill  should  be  dismissed  unless  the 
assignee  in  bankruptcy  within  a  limited  time  filed  a  supple- 
mental bill.  Sharp  v.  Hallett,  2  Sim.  &  St.  496,  and  other 
eases  are  authorities  for  the  same  practice.  The  reason  upon 
which,  the  rule  rests  is  that  the  suit  must  be  set  right,  that 
is  to  say,  as  there  has  been  a  bankruptcy,  and  a  consequent 
devolution  of  interest  by  operation  of  law  the  form  of  the 
>uit  must  then  be  recast  by  the  assignee  filing  a  supplemental 
hill.  This  rule  seems  more  technical  than  substantial,  and 
strong  reasons  may  be  given  why  even  in  cases  of  bankruptcy 
it  should  not  apply  to  a  procedure  which  like  ours  requires 
no  supplemental  bill  to  be  filed.  Indeed  the  Master  of  the 
"Rolls  sems  to  have  disregarded  it  in  Ward  v.  Ward,  8  Beav. 
o97,  and  made  the  order  which  he  thought  just.  These  cases 
can,  however,  have  no  bearing  upon  this  present  case.  There 
is  in  reality  but  little  analogy  between  a  winding-up  of  a 
company  and  a  bankruptcy.     The  property  of  a  bankrupt 
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vests  by  operation  of  law  in  his  assignee;  the  title  as  well  as 
the  control  is  completely  divested  from  the  one  and  vested 
in  the  other.  Nothing  of  the  kind  takes  place  in  the  case 
of  a  winding-up.  The  title  to  the  company's  property  re- 
mains in  the  company ;  the  control  and  management  and  dis- 
posal of  it  is  taken  from  the  directors  and  placed  in  the 
liquidators,  who  simply  are  officers  of  the  Court,  receivers 
and  managers  acting  under  the  direction  of  the  Court,  for 
the  purpose  of  closing  up  the  company's  business,  realizing 
its  assets  and  making  a  legal  distribution  thereof  among 
the  creditors  and  shareholders:  Gooch's  Case,  L.  B.  7  Ch.  207 ; 
In  re  Anglo^Moravian  B.  W.  Co.,  1  Ch.  D.  130.  Every  statu- 
tory power  conferred  upon  the  liquidators  is  given  with  a 
view  to  the  speedy,  inexpensive  and  effectual  accomplishment 
of  this  object.  The  fraudulent  preference  clauses  present 
practically  the  only  analogy  between  the  two  cases.  There  is 
nothing  in  the  form  of  this  suit  to  be  rectified.  The  liquida- 
tors have  not  interfered  with  that  in  any  way.  The  suit  can 
be  proceeded  with  just  as  it  is.  Anotherpoint  made  was  that 
as  a  winding-up  order  was  made  on  the  application  of  the 
defendant,  and  it  stayed  the  proceedings,  it  must  be  taken  as 
his  own  act,  in  which  case  this  motion  must  fail.  Steehoye 
v.  Kermand,  2  Gif.  533,  was  cited  in  support  of  this  argu- 
ment. 

That  was  an  altogether  different  case.  There  the  proceeding 
in  the  suit  itself  had  been  stayed  on  the  defendant's  own 
application,  and  it  would  have  been  manifestly  inequitable 
to  dismiss  a  bill  at  the  instance  of  a  defendant  for  not  pro- 
ceeding in  a  suit  where  that  same  defendant  for  his  own 
purposes  had  obtained  an  order  preventing  him  from  proceed- 
ing. It  would  have  been  no  authority  for  refusing  this 
order  even  if  the  effect  of  the  winding-up  order  was  to  stay 
this  suit,  but  in  my  opinion  that  was  not  the  result  of  it. 
Sections  13  and  16  of  the  Winding-up  Act,  B.  S.  C.  c.  129, 
are  the  only  two  sections  referring  to  stay  of  procedings,  and 
they  both  refer  to  actions  against  the  company,  not  actions 
like  the  present  brought  by  the  company,  and  presumably  for 
the  company's  benefit.  Of  course  the  control  of  the  suit  so 
far  as  the  company  is  concerned,  like  the  control  of  any  other 
of  its  assets,  passes  from  the  company  to  the  liquidators,, 
and  they  are  the  persons  who  under  the  Court's  direction  are 
to  determine  whether  the  suit  shall  go  on  or  not.     Should 
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they  determine  not  to  carry  it  on  it  is  quite  open  to  the  plain- 
tiff, who  is  a  creditor,  and  I  believe  a  contributory  as  well, 
to  apply  to  the  Judge  who  has  charge  of  the  winding-up  pro- 
ceedings for  leave  to  continue  the  suit  in  the  name  of  the 
company.  Such  applications  are  by  no  means  unusual  in 
winding-up  cases,  and  unless  the  circumstances  are  excep- 
tional, they  are,  I  believe,  generally  acceded  to  on  the  applicant 
furnishing  the  company  a  sufficient  indemnity  against  loss. 

The  liquidators  were  served  with  a  notice  of  this  motion, 
and  at  the  hearing  I  asked  Mr.  Hazen,  who  appeared  for  them, 
whether  the  liquidators  wished  to  go  on  with  the  suit,  but  he 
was  unable  to  inform  me;  he  neither  assented  to  the  motion 
nor  opposed  it.  Since  that  I  have  communicated  with  Mr. 
Justice  McLeod  on  the  subject,  and  he  authorizes  me  to 
state  that  after  considering  the  matter,  he  will  not  sanction 
the  continuance  of  the  suit  by  the  liquidators.  This  being  so, 
it  remains  for  the  plaintiff  Partington,  if  he  wishes  the  suit 
to  go  on,  to  apply  for  leave  to  use  the  company's  name  for 
that  purpose,  because  it  is  I  think  the  right  of  the  defendant 
either  to  have  the  suit  proceeded  with  or  dismissed.  I  shall 
therefore  hold  this  application  until  Tuesday,  the  18th  Sep- 
tember, next,  when  this  Court  will  be  sitting  at  St.  John,  in 
order  that  the  plaintiff  may  make  the  necessary  application 
for  leave  to  use  the  company's  name,  if  he  desires  to  do  so. 
When  I  am  informed  of  the  result,  I  shall  be  in  a  position  to 
make  an  order  disposing  of  the  motion. 


NOVA  SCOTIA. 

Graham,  E.J.  July  25th,  1906. 

Ferguson  v.  Mcdonald. 

Executors  and  Administrators — Conversion — Evidence. 

Trial  of  action  before  Graham,  E.J.  i 

W.  M.  Christie,  K.C.,  for  plaintiff. 
W.  S.  Gray,  for  defendant. 

"Minard   Ferguson   owned   a  farm   and   farming  utensils  ' 

and  cattle  at  Hardwoodlanrls,  in  Hants  Countv.     He  went  ' 

to  the  West  and  died  away  from  home.     His  wife  survived  I 

him  and  took  out  letter?  of  administration  to  his  estate.  She  i 


FERGUSON  V.  GARDEN.  497 

died  leaving  his  estate  unadministered,  and  the  plaintiff  took 
out  administration  de  bonis  non.  This  action  was  brought 
by  him  to  recover  the  value  of  some  cattle  which  were  on  the 
farm  when  the  plaintiff  administered,  which  he  claimed  as 
part  of  the  estate  of  Minard  Ferguson.  The  defence  set  up 
was  that  these  cattle  belpnged  to  Minard  Ferguson's  widow, 
they  having  been  given  to  her  when  they  were  calves,  and  that 
her  administratrix  had  sold  them  to  the  defendant. 

Graham,  E.J. : — The  four  young  cattle  in  question  I 
find  belonged  to  Minard  Ferguson  at  the  time  of  his  death. 
The  fact  that  they  were  given  to  Mrs.  Ferguson  when  they 
were  calves  and  of  little  value  is  not  material  if  true. 

They  were  reared  on  Ferguson's  place  and  treated  by  him 
as  part  of  his  estate  when  Mrs.  Ferguson  authorized  the  ap- 
praisement to  be  made.  The  defendant  bought  them  from 
one  of  Mrs.  Ferguson's  daughters  and  converted  them.  I 
assess  the  damages  at  $30  and  give  judgment  for  that  sum 
with  costs. 


NOVA  SCOTIA. 

Graham,  E.J.  July  25th,  1906. 

« 

FERGUSON  v.  GARDEN. 

Executors  and  Administrators — Conversion — Evidence. 

Trial  of  action  before  Graham,  E.J. 
W.  M.  Christie,  K.C.,  for  plaintiff. 
W.  S.  Gray,  for  defendant. 

The  facts  are  the  same  as  in  the  above  case,  except  that 
the  animal  in  this  case  was  a  cow,  and  the  defence  set  up  was 
that  a  cow  had  been  given  by  Minard  Ferguson  to  his  step- 
daughter and  sold,  and  the  one  in  question  given  to  her  in 
exchange.     Her  guardian  sold  this  cow  to  the  defendant. 

Graham,  E.J. : — The  cow  in  question  was  the  property  of 
Minard  Ferguson  at  the  time  of  his  death  and  part  of  his 
estate.  There  is  really  no  legal  evidence  to  support  the  al- 
leged exchange  that  the  defendant  sets  up,  namely,  that  it 
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was  given  to  a  step-daughter  of  Minard  Ferguson  in  exchange 
for  another  beast  which  it  is  said  was  given  formerly  to  her 
and  used  for  beef  on  the  place.  I  am  not  satisfied  that  the 
other  beast  was  her  property.  It  appears  that  the  cow  calved 
and  the  calf  is  claimed  also.  I  give  judgment  for  the  plain- 
tiff for  $20  damages  with  costs. 


NOVA  SCOTIA. 

Graham,  E.J.  July  25th,  1906. 

FERGUSOX  v.  MOXOX. 

Executors  and  Administrators — Conversion — Evidence. 

Trial  of  action  before  Graham,  E.J. 
W.  M.  Christie,  K.C.,  for  plaintiff. 
\V.  S.  Gray,  for  defendant. 

The  facts  were  nearly  the  same  as  in  the  preceding  case, 
the  cow  in  question  being  claimed  by  a  son  of  'Mrs.  Ferguson. 

Graham,  E.J. : — The  evidence  shows  that  the  defendant 
did  not  take  the  cow  in  question.  He  denies  it  and  the  plain- 
tiff has  not  proved  it.  The  action  must  be  dismissed  and 
with  costs  out  of  the  estate. 


NOVA  SCOTIA. 

Graham,  E.J.    *  August  13th,  1906. 

FORBES  v.  DIXON. 

Trespass — Occupancy — Payment  into  Court — Costs. 

Action  for  damages  for  trespasses  alleged  to  have  been 
committed  by  the  defendant  on  lands  claimed  by  the  plaintiff 
tried  before  Graham,  E.J.  The  plaintiff  and  defendant  owned 
adjoining  properties  and  the  line  between  these  properties 
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had  never  been  located.  The  defendant  denied  the  plaintiff's 
title  and  alleged  title  in  himself.  As  an  alternative  defence 
he  paid  $20  into  Court. 

E.  J.  Morse,  for  plaintiff. 

W.  M.  Christie,  K.C.,  for  defendant. 

Graham,  E.J. : — The  contention  is  as  to  the  locality  of 
the  eastern  line  of  the  Robert  O'Brien  grant.  The  plaintiff 
has  given  fairly  good  evidence  as  to  its  probable  locality  in 
the  front,  near  the  roads,  by  the  occupation  there,  and  by. 
measurements  there  from  the  Dixon  road  across  the  lot,  and 
prolonging  it  to  the  eastward  would  leave  the  locus  on  the 
plaintiff's  land. 

The  defendant  relies  on  some  old  blazes  and  stumps,  but 
they  are  not  necessarily  in  the  line  of  the  grant  and  cannot 
be  depended  on. 

The  occupancy  of  those  in  the  front  upon  the  road  is 
more  to  be  depended  upon  and  the  fences  there,  and  I  adopt 
that  as  the  line. 

William  Cook  does  not  really  appear  to  have  occupied 
so  as  to  have  gained  a  title  on  the  rear  part  of  the  Robert 
O'Brien  grant,  but  whether  this  is  so  or  not,  I  think  the 
Dixon  road  on  that  part  to  the  rear  is  too  crooked  to  be  con- 
sidered a  line,  and  to  measure  from  it  across  the  lot. 

I  give  judgment  for  the  plaintiff  in  the  sum  of  twenty 
dollars  damages,  with  the  costs  of  the  action,  except  the  costs 
of  the  issue  as  to  whether  the  amount  paid  into  Court  was 
insufficient.  The  defendant  will  have  the  costs  of  that  issue 
as  the  amount  paid  in  was  sufficient.  Of  course  they  will 
be  very  inconsiderable. 

On  application  to  settle  the  order  for  judgment,  the 
defendant's  solicitor  contended  that,  as  the  defendant  had 
succeeded  on  the  issue  as  to  the  sufficiency  of  the  amount 
paid  into  Court,  he  was  entitled  to  judgment  and  the  general 
costs  of  defence,  and  cited  Wagstaff  v.  Bentley,  [1902]  1  K. 
B.  124,  Wheeler  v.  United  Telegraph  Co.,  13  Q.  B.  D.  597, 
and  Goutard  v.  Carr,  13  Q.  B.  D.  598  (n). 

The  plaintiff's  solicitor  cited  Smyth  v.  Wilson,  2  Ir.  R. 
40. 

The  Judge,  however,  decided  that  the  defendant  was  not 
entitled  to  judgment,  but  only  to  costs  on  that  issue. 
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NOVA  SCOTIA. 

Graham,  E.J.  August  20th,  1906. 

NELSON  v.  WALLACE. 

Sale   of   Land — Warranty   of   Title — Title   Outstanding   in 
Crown — Purchaser  Obtaining  Crown  Grant — Damages. 

Action  to  recover  damages  for  breach  of  warranty  of  title. 
W.  E.  Roscoe,  K.C.,  and  H.  W.  Sangster,  for  plaintiff. 
W.  M.  Christie,  K.C.,  for  defendant. 

Graham,  E. J. : — The  plaintiff  entered  into  negotiations 
with  the  defendant  to  purchase  from  him  the  growing  trees 
of  8  inches  and  upwards  on  a  piece  of  land  at  North  Salem, 
comprising  about  25  acres,  to  be  cut  within  seven  months.  As 
to  a  portion  of  this  area  of  land,  44.84  chains  by  .6.11  chains 
at  one  end  and  8.10  chains  at  the  other,  it  appears  that  the 
defendant  had  no  title  to  it  beyond  mere  possession.  Before 
the  negotiations  the  defendant  had  learned  that  there  was  a 
probability  that  it  was  ungranted  and  that  his  title  did  not 
extend  that  far.  He  informed  the  plaintiff  of  this,  and  that 
he  would  write  to  one  McKenzie,  a  former  Crown  Land  sur- 
veyor, to  ascertain  if  it  was  Crown  land,  and  that  if  it  was 
he  would  take  it  up  at  the  Crown  Land  Office.  The  plaintiff 
said  that  he  would  like  to  get  in  there  before  the  winter  set 
in,  and  that  when  the  defendant  found  out  there  was  Crown 
land  there,  he  could  get  it. 

The  plaintiff  proposed  that  the  agreement  for  the  pur- 
chase should  be  prepared  by  one  Gass.  He  saw  Gass  in  ad- 
vance and  told  him  about  part  of  the  area  being  Crown  land, 
and  wanted  the  agreement  written  so  that  it  would  take  in 
the  timber  on  the  whole  area.  He  further  told  Gass  that  if 
the  defendant  did  not  apply  for  it  he  would  do  so,  and  make 
Wallace  reduce  the  price.  Two  notes  were  to  be  given  for 
the  price,  but  they  were  not  given  in  respect  to  any  question 
of  the  part  of  the  area  being  Crown  land. 

The  plaintiff  and  defendant  afterwards  met  at  the  office 
of  Gass,  and  he  prepared  from  the  plaintiff's  instructions  an 
agreement  which  was  executed.     To  make  the  agreement 
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cover  both  portions  of  the  area  the  usual  covenants  from  a 
deed  had  been  inserted  by  Gass,  that  is  to  say :  "  and  the  said 
Josiah  Wallace  doth  warrant  he  hath  a  full  and  indefeasible 
title  in  the  premises,  and  is  sole  owner  thereof,  and  absolutely 
entitled  to  convey  the  same  in  manner  aforesaid." 

This  was  executed  the  1st  October,  1902.  The  defendant 
wrote  to  McKenzie,  who  delayed  replying  about  the  Crown 
land,  but  the  plaintiflE  on  the  22nd  November,  1902,  applied 
to  the  Crown  Land  Office  for  the  land  for  himself,  and  paid 
in  the  sum  of  $20,  that  being  the  price  of  it. 

On  the  1st  of  December,  in  his  letter  to  the  Department 
of  Crown  Lands,  he  says,  "  try  and  send  the  surveyor  to  run  it 
out  as  soon  as  you  can,  aa  there  are  other  parties  wanting  iV 
When  pressed  at  the  trial  he  could  not  very  satisfactorily  get 
rid  of  the  imputation  that  he  had  in  mind  the  defendant. 
And  it  seems  to  me  that  he  simply  conceived  the  idea  of 
getting  the  land  at  the  lowest  statutory  rate,  and  then  com- 
pelling the  defendant  to  reduce  the  total  price  by  the  value  of 
all  logs  cut  on  that  part. 

He  never  disclosed  to  the  defendant  the  fa^t  that  he  had 
taken  up  the  title  until  the  second  note  was  about  maturing. 

The  defendant,  probably  to  avoid  the  second  note  being 
disputed,  indorsed  it  over  to  a  third  person,  and  it  was  paid 
by  the  plaintiff.  Probably  the  proper  course  would  be  to  re- 
form the  instrument  and  restrain  the  action,  as  I  suggested 
doing  at  the  trial,  on  the  ground  that  the  draughtsman  in- 
serted this  warranty  of  fitle  when  he  should  have  inserted 
the  real  agreement  between  the  parties,  namely,  that  the  de- 
fendant would  take  up  the  land  at  the  Crown  Land  Office, 
and  thus  save  the  plaintiff  harmless,  who,  by  the  way,  had 
never  been  disturbed  in  his  cutting.  The  defendant  was  only 
prevented  from  taking  it  up  by  the  plaintiff  forestalling  him. 

But  taking  the  warranty  clause  as  it  stands,  I  think  that 
the  plaintiflE  is  not  entitled  to  recover  as  damages  the  value 
of  the  trees,  even  at  the  price  he  paid,  but  that  he  is  at  most 
only  entitled  to  recover  the  cost  which  he  incurred  in  acquir- 
ing the  title  at  the  Crown  Land  Office;  that  having  gone  into 
possession  under  the  defendant,  his  acquisition  of  the  title 
under  the  circumstances  must  be  held  to  be  the  carrying  out 
for  the  defendant  of  the  agreement  which  he  had  entered  into. 
(Reference  to  Galloway  v.  Finley,  12  Pet.  294,  and  Bush  v. 
Marshall,  6  How.  248.) 
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Applying  that  law  to  the  facts  of  this  case  I  think  that 
the  cost  of  the  plaintiff  in  acquiring  the  title  is  fairly  repre- 
sented by  the  sum  of  $33.75,  that  is  to  say  for  the  price  of 
the  land  $20,  the  cost  of  the  survey  $8.75,  and  there  was  a  trip 
to  town,  say,  $5  for  his  expenses.  Of  course  if  there  was  more 
expense  I  will  hear  the  parties  when  the  decree  is  settled. 
The  defendant  before  the  litigation  offered  to  reimburse  him 
the  expense  of  the  grant  on  this  conveyance  of  the  title  to 
him,  and  there  really  ought  not  to  be  any  costs  to  the  plaintiff. 
But  as  some  amendment  to  the  pleadings  may  be  necessary 
to  work  out  this  relief,  I  will  allow  the  plaintiff  costs  as  here- 
inafter indicated,  and  make  all  necessary  amendments  in  the 
pleadings.  Upon  the  plaintiff  conveying  to  the  defendant 
the  land  taken  up  at  the  Crown  Land  Office  (at  the  expense 
of  the  defendant)  the  defendant  must  pay  to  the  plaintiff 
the  sum  of  $33.75  already  mentioned  with  costs  of  the  action 
except  that  part  of  the  action  set  forth  in  the  second  and 
fourth  paragraphs  of  the  statement  of  claim  charging  fraudu- 
lent misrepresentation  and  fraud,  which  is  dismissed  with 
the  costs  incident  thereto.  And  there  will  be  judgment  ac- 
cordingly. 

In  respect  to  the  defendant's  counterclaim  for  damages 
for  injuries  by  the  plaintiff  to  the  defendant's  buildings  and 
property  as  set  out  in  the  pleadings,  I  think  that  the  allega- 
tions are  proved.  Indeed  there  is  hardly  any  attempt  at 
denial.  No  doubt,  as  the  defendant  frankly  said,  he  would 
not  have  pressed  his  claim  in  respect  to  these  damages  but 
for  the  course  taken  by  the  plaintiff.  But  there  were  injuries 
nevertheless  for  which  the  defendant  is  entitled  in  law  to 
recover  damages.  I  assess  the  damages  at  the  sum  of  five 
dollars,  and  allow  the  costs  of  the  counterclaim. 


NEW  BRUNSWICK. 

Full  Court.  April  21st,  1906. 

UNDERFEED  STOKER  COMPANY  v.  READY. 

Contract — Sale  of  Goods — Warranty — Test  of  Machine — Jury 
— Ambiguous  Answers — New   Trial — Amendment. 

^lotion  by  plaintiffs  in  an  action  tried  before  McLeod,  J., 
and  a  jury,  in  June,  1905,  to  set  aside  the  verdict  for  the 
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defendant,  and  to  enter  a  verdict  for  the  plaintiff,  or  for  a 
new  trial  argued  before  Tuck,  C.J.,  Hanington,  Barker, 
Landry,  and  McLeod,  JJ.,  in  Hilary  Term,  1906. 

C.  J.  Coster,  K.C.,  for  plaintiffs. 

The  Atorney-General  of  New  Brunswick  (Pugsley. 
K.C.,)  and  A.  P.  Barnhill,  K.C.,  for  defendant. 

Tuck,  C.J. : — This  is  a  motion  'to  enter  a  verdict  for  the 
plaintiffs  or  for  a  new  trial. 

The  cause  was  tried  before  Mr.  Justice  McLeod  at  the 
Saint  John  June  Circuit,  1905,  who  upon  the  jury's  answers 
to  certain  questions  ordered  a  verdict  to  be  entered  for  the 
defendant. 

The  action  is  brought  to  recover  the  price  of  two  auto- 
matic stokers  which  were  sold  and  delivered  to  the  defendant 
James  Ready. 

The  contract  for  the  sale  is  in  writing  and  is  as  follows : — 
'•  We  will  furnish  you  with  two  standard  stokers  complete, 
Bruce  Stewart  Eng.  No.  26  fan,  installed  and  working  auto- 
matically, for  $1,500,  you  to  supply  the  necessary  fronts  (2) 
and  do  all  the  brick  work.  Payment  of  $1,500  to  be  made 
after  stokers  installed  and  guarantees  fulfilled.  By  the  use 
of  the  stokers  we  guarantee  the  following:  an  economy  or 
saving  of  from  ten  to  fifteen  per  cent;  an  increased  boiler 
capacity  of  not  less  than  30  per  cent,  above  builders'  rating; 
and  a  practically  smokeless  stack.  To  determine  that  these 
guarantees  are  lived  up  to  and  that  the  same  quality  of  coal 
is  used,  and  same  load  is  being  carried,  tests  are  to  be  made 
under  ordinary  running  conditions  on  hand  and  stoker  fired 
boilers." 

It  is  admitted  that  the  stokers  were  sold  and  delivered. 

The  plaintiffs'  claim  is  for  the  price  of  the  stokers,  the 
amount  agreed  to  be  paid,  namely,  $1,500.  Further  the  com- 
pany claims  that  the  defendant  has  kept  the  stokers,  has  paid 
nothing  for  them,  and  was  using  them  at  tho  time  of  the 
trial. 

On  the  other  hand  the  defendant's  claim,  shortly  stated,  is 
that  the  stokers  were  sold  under  a  guarantee  and  until  that 
guarantee  is  fulfilled,  there  is  no  liability  as  to  price,  and 
denies  also  that  there  is  any  liability  at  all. 
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At  the  conclusion  of  the  plaintiffs'  case  the  Attorney- 
General  moved  for  a  nonsuit,  and  stated  that  the  action  ia 
simply  one  on  the  common  counts,  to  which  the  defendant 
pleads  the  guarantee  unfulfilled,  and  argued  in  support  of 
his  motion  for  a  nonsuit. 

The  learned  Judge  declined  to  nonsuit  and  the  defendant 
opened  his  case  to  the  jury  and  called  witnesses. 

At  the  close  of  the  evidence  the  Attorney-General  renewed 
his  motion  for  a  nonsuit,  and  in  the  course  of  his  argument 
said :  "  I  am  obliged  to  admit  and  do  admit,  that  if  they  had 
gone  there  and  offered  to  make  a  test  in  accordance  with  the 
agreement  and  Mr.  Beady  had  refused  to  let  them  make  it> 
that  might  be  on  Mr.  Ready's  part  a  waiver  of  the  test ;  but 
in  this  case  the  evidence  is  that  whenever  any  one  came  there, 
he  wanted  to  make  an  evaporative  test  by  metering  the  water, 
knowing  that  was  not  the  test  which  was  agreed  upon." 

The  learned  Judge  again  refused  to  nonsuit  but  reserved 
leave. 

There  is  no  doubt  that  no  test  was  made. 

A  great  mass  of  evidence  was  given  as  to  tests  and  their 
value.  Of  course  it  is  of  a  contradictory  character.  I  do 
not  propose  to  analyze  it.  To  do  so  would  be  a  waste  of 
time. 

The  grounds  of  Mr.  Coster's  motion  are  that  the  verdict 
is  against  evidence,  against  law  and  evidence ;  error  in  learned 
Judge  in  ordering  a  verdict  for  the  defendant  upon  the  an- 
swers by  the  jury  to  the  questions  submitted  to  them ;  error  in 
the  learned  Judge  in  not  ordering  a  verdict  to  be  entered 
for  the  plaintiffs.  It  is  submitted  that  the  defendant  having 
accepted  the  stokers  and  used  them,  and  having  refused  to 
allow  the  plaintiffs  to  make  any  proper  test,  cannot  now  re- 
fuse to  pay  for  them ;  and  also  that  the  condition  in  the  con- 
tract was  a  stipulation  by  way  of  agreement  for  the  which 
(if  any)  a  compensation  must  be  sought  in  damages. 

In  addition  to  these  grounds  the  plaintiffs  seek  to  add 
a  count  for  waiver. 

In  my  view  of  this  case  and  without  reviewing  the  evi- 
dence, I  cannot  arrive  at  a  satisfactory  conclusion  without  re- 
viewing  and  quoting  in  full  the  questions  to  the  jury  and 
their  answers.  They  are  many  and  to  quote  them  makes  this 
judgment  long. 
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By  the  Judge :  1.  Prior  to  the  signing  of  the  contract,  did 
the  defendant  object  to  the  test  being  made  by  evaporation, 
that  is  by  weighing  or  metering  the  water,  and  did  Cottrell 
understand  that  he  objected  to  that  mode  of  testing?  Answer 
— Yes. 

2.  At  the  time  the  contract  was  signed  was  it  under- 
stood between  the  defendant  and  Cottrell  that  the  test  spoken 
of  in  the  contract  was  to  be  evaporation,  that  is  by  weighing 
or  metering  the  water,  the  mode  spoken  of  by  the  plaintiffs 
or  by  the  mode  spoken  of  by  the  defendant,  that  is  by  weigh- 
ing the  coal,  which  was  to  be  of  the  same  quality  and  the  same 
load  to  be  carried?     Answer — Can't  answer. 

3.  Did  the  plaintiffs  offer  to  make  the  test  in  the  way 
spoken  of  by  the  plaintiffs,  that  is  by  evaporation,  and  did 
the  defendant  refuse  ?    Answer — Yes. 

4.  Did  the  defendant  offer  to  have  the  test  spoken  of  by 
him  and  did  the  plaintiffs  refuse?    Answer — Yes. 

5.  Were  the  tests  made  by  the  defendant's  own  men  and 
by  Waring  and  Fleming  reasonable  and  fair  and  proper  tests 
under  the  contract      Answer — No. 

6.  Were  the  stokers  according  to  the  contract,  that  is  did 
they  fulfil  the  guarantees  contained  in  the  contract  and  guar- 
antee by  making  a  saving  of  ten  to  fifteen  per  cent  ?  Answer 
\—  No  test. 

7.  Did  Cottrell  at  the  time  of  making  the  contract  lead 
the  defendant  to  believe  that  the  test  to  be  made  was  to  be 
made  in  the  way  and  manner  claimed  by  the  defendant? 
Answer — Can't  answer  whether  Cottrell  misled  the  defendant 
Ready  or  not. 

Additional  questions  put  at  the  request  of  C.  J.  Coster, 
plaintiffs'  counsel: 

1.  Were  proper  tests  made  by  the  defendant  Ready  to 
determine  fuel  economy?     Answer — No. 

2.  Were  the  tests  made  by  Waring  and  others  on  behalf 
of  Ready  made  under  ordinary  conditions  of  the  brewery? 
Answer — No. 

3.  Which  in  your  opinion  would  be  the  more  accurate 
test,  that  claimed  by  the  plaintiffs  or  that  by  the  defendant? 
Answer — Te*t  by  the  plaintiffs. 

Additional  question*  put  at  the  request  of  the  Attorney- 
General,  counsel  for  the  defendant. 
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1.  At  the  time  the  contract  was  signed  was  it  understood 
between  the  defendant  and  Cottrell  that  the  test  spoken  of 
in  the  contract  was  to  be  what  is  known  as  the  evaporative  test, 
that  is  by  weighing  or  metering  the  water,  the  mode  con- 
tended for  by  the  plaintiffs,  or  was  it  to  be  made  as  contended 
for  by  the  defendant,  that  is  by  weighing  the  coal,  which 
was  to  be  of  the  same  quality  and  the  same  load  to  be  carried 
in  the  operation  of  the  defendant's  plant?  Answer — Can't 
answer. 

2.  Do  the  words  '  Same  load  is  being  carried '  in  the  con- 
tract mean  that  the  same  effective  horse  power  should  be  de- 
veloped in  the  operation  of  the  defendant's  plant,  during  the 
stoker  firing  and  hand  firing  respectively.     Answer — Xo. 

Upon  the  answers  to  these  questions  the  learned  Judge 
ordered  a  verdict  for  the  defendant. 

Leaving  out  the  question  of  nonsuit,  which  did  not  come 
before  the  Court,  and  the  reason  therefor,  if  I  had  been 
called  upon  to  order  a  verdict  upon  the  answers  of  the  jury 
I  should  have  said  the  plaintiffs  should  have  had  the  verdict. 
But  I  am  not  prepared  to  say  that  on  this  motion. 

I  am  satisfied  from  the  jury's  answers  that  if  there  had 
been  no  questions,  the  jury  if  they  had  been  asked  to  find 
either  for  the  plaintiffs  or  the  defendant,  would  on  the  evi- 
dence have  found  a  verdict  for  the  plaintiffs  for  $1,500. 

My  opinion  is  that  the  justice  of  this  case  will  be  met  by 
ordering  a  new  trial  with  costs  to  abide  the  event. 

Hanington,  J.: — Judge  McLeod  has  stated  the  princi- 
pal facts  in  this  case,  but  I  have  not  arrived  at  the  same  con- 
clusions as  to  the  effect  of  striking  out  the  clause  of  the  pro- 
posed contract,  which  was  done  at  the  time  of  negotiating 
the  contract  when  Ready  objected  to  it. 

There  was  a  contract  submitted  by  the  plaintiffs  for  Ready 
to  sign,  in  which  was  specified  a  particular  test  to  be  applied 
to  this  mechanism  when  it  was  placed  in  Ready's  brewery, 
and  by  the  contract  the  plaintiff  guaranteed  that  certain  re- 
sults should  follow.  When  it  was  submitted  to  Ready  he 
said,  "  I  will  not  bind  myself  that  that  should  be  a  test,"  and 
it  was  struck  out  and  provision  left  that  it  should  be  subject 
to  a  test  and  when  placed  in  the  factory  it  should  be  tested 
as  to  its  efficiency.  In  this  way  the  contract  was  signed  and 
executed  by  the  parties,  leaving  it  open  for  any  test  to  be 
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made,  which,  however,  in  my  judgment  must  be  a  reasonable 
and  efficient  test  of  this  mechanism,  for  the  application  of 
heat  to  fuel. 

That  being  so,  there  is  no  dispute  that  when  the  plaintiffs 
wished  to  apply  their  test  it  was  the  same  test  that  they 
wished  to  have  inserted  in  the  contract,  which  was  struck  out, 
and  that  Ready  refused  to  let  them  go  near  his  factory  ur 
apply  it.  Ready  applied  a  test  the  result  of  which  was,  as 
his  testimony  is,  that  the  stokers  were  not  efficient  and  not  up 
to  the  contract  and  undertaking  of  the  plaintiffs.  It  was  on 
the  question  left  by  the  trial  Judge  to  the  jury  to  say  whether 
Ready's  test  was  a  proper  and  efficient  one,  and  they  found  it 
was  not.  Then  the  other  question  was  left:  Was  the  test 
that  was  intended  to  be  applied  and  leave  asked  of  Ready  to 
be  applied  a  better  one  than  that  Ready  had  applied?  and 
thev  found  it  was  a  better  one. 

is 

In  my  judgment,  with  great  respect,  the  proper  question 
to  have  been  left  to  them  was  not ;  Was  it  a  better  test  than 
that  applied  by  the  defendant;  but.  Was  it  a  reasonable  and 
efficient  test  by  which  the  practical  results  of  the  plaintiffs' 
furnaces  and  appliances  furnished  under  the  contract  would 
be  known  and  determined?"  That  question  was  not  left  to 
the  jury  and  therefore  I  think  that  the  case  was  not  fully 
tried. 

It  is  an  admitted  fact — Ready  states  it  in  evidence — 
that  he  refused  to  let  the  plaintiffs  make  the  test  that  they  sug- 
gested and  wished  to  make.  Therefore  the  plaintiffs  here  were 
in  a  position  to  say :  We  wanted  to  apply  a  test  that  we  say  is 
the  best  test,  not  only  a  better  test  than  Ready's,  but  a  reason- 
ably proper  and  efficient  one,  but  we  were  refused  permission 
to  go  into  the  brewery  to  make  a  test  at  all.  That  being  so, 
the  defendant  having  admitted  he  refused  to  allow  the  test, 
it  may  be  necessary  that  the  refusal  should  be  stated  as  a 
waiver  in  the  plaintiffs'  declaration,  but  I  am  not  yet  con- 
vinced that  it  is  necessary.  That  fact  was  tried  out  and  upon 
the  evidence  there  was  clearlv  a  waiver  of  a  test, — in  fact,  a 
refusal  to  allow  it  to  be  made  at  all,  a  test  that  may  have 
been  a  most  reliable  and  proper  one;  and  therefore  at  the 
trial  or  here,  if  the  case  depended  on  that,  I  think  we  would 
be  bound  to  make  the  amendment.  As  I  understand  the 
governing  principle  applicable  either  on  the  trial  or  here,  (and 
we  have  acted  on  that  principle),  is  that  if  the  subject  itself 
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or  the  issue  involved  in  an  amendment  was  tried  out  on  the 
facts  proved  below  there  should  be  an  amendment.  That 
being  so,  as  there  was  a  refusal  to  allow  the  test  and  there  can 
be  no  further  evidence  as  to  a  waiver,  it  would  be  our  duty  to 
allow  it  here  if  necessary.  But  as  I  have  said  before,  having 
arrived  at  the  conclusion  that  the  issue  was  not,  Did  the  plain- 
tiffs propose  a  better  test  than  the  defendant  applied?  but 
Was  the  test  which  they  proposed  to  make  and  which  they 
were  denied  the  opportunity  of  making,  a  proper  and  efficient 
test  of  the  article  or  appliances  for  which  they  sought  to 
recover  the  price  ?  and  this  issue  not  having  been  tried,  there 
should  be  a  new  trial,  without  any  provision  as  to  costs. 

If  the  error  is  with  the  presiding  Judge  in  that  he  did 
not  do  what  he  ought  to  have  done,  then  costs  should  not  be 
imposed,  but  if  the  plaintiffs'  counsel  should  have  asked  to 
have  that  question  left  to  the  jury  and  did  not,  which  would 
have  been  done  here,  I  agree  that  this  verdict  should  be  set 
aside  and  a  new  trial  granted,  the  costs  to  abide  the  ultimate 
result. 

• 

Barker,  J. : — The  plaintiffs  have  brought  this  action  for 
goods  sold  and  delivered  to  recover  the  sum  of  $1,500,  the 
contract  price  of  two  standard  stokers  installed  at  the  defen- 
dant's brewery.  These  stokers  were  delivered  under  the  con- 
tract between  the  parties,  but  they  have  not  been  paid  for  in 
consequence  of  a  dispute  as  to  the  method  by  which  the  test 
was  to  be  made  for  the  purpose  of  ascertaining  whether  they 
would  answer  the  guarantees  subject  to  which  they  were  sold. 
It  is  I  think  clear  that  the  purchase  money  was  not  payable 
until  it  had  been  demonstrated  bv  such  a  test  as  the  contract 
provided  for,  that  the  stokers  would  do  what  they  are  war- 
ranted to  do,  that  is,  give  (1)  an  economy  or  saving  of  from  10 
to  15  per  cent,  (2)  an  increased  boiler  capacity  of  not  les* 
than  30  per  cent,  above  builder's  rating,  and  (3)  a  practically 
smokeless  stack.  The  contract  makes  provision  for  this  test 
in  the  following  language:  "To  determine  that  these  guar- 
antees are  lived  up  to  and  that  the  same  quality  of  coal  is 
used  and  same  load  is  being  carried,  tests  are  to  be  made  under 
ordinary  running  conditions  on  hand  and  stoker  fired  boilers." 
rrhese  underfeed  stokers  are  appliances  by  which  the  coal  for 
sfram  boilers,  instead  of  being  served  on  the  top  of  the  fire 
in  the  usual  way,  is  forced  in  at  the  bottom,  by  which  means 
Ihe  smoke  and  gasra  which  would  otherwise  escape  through 
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the  chimneys  are  consumed  without  any  diminution  in  the 
heat.  The  plaintiffs  claim  that  the  use  of  their  stokers  or 
boilers  such  as  the  defendant  has  in  his  brewery,  would  result 
in  a  saving  of  fuel  of  from  10  per  cent,  to  15  per  cent,  that  is 
to  say,  that  every  pound  of  coal  consumed  in  the  boiler  when 
stoked  by  the  underfeed  process  will  generate  from  10  per 
cent,  to  15  per  cent,  more  steam  than  it  will  generate  under 
precisely  the  same  conditions  if  the  boiler  is  hand  stoked. 
That  is  the  question  which  was  to  be  determined  by  a  test 
to  be  made  after  the  machines  had  been  installed,  and  the 
defendant's  liability  to  pay  depended  upon  the  result  of  the 
test  required  by  the  contract.  The  plaintiffs  say  that  no  ac- 
curate or  reliable  tQst  can  be  made  without  weighing  or  meter- 
ing the  water  put  into  the  boiler  and  they  claim  that  such, 
a  test  for  such  a  purpose  is  the  only  one  recognized  by  scien- 
tific men  or  generally  used  by  practical  men  of  experience 
and  skill  in  such  matters.  The  defendant  on  the  other  hand 
absolutely  refused  to  have  any  test  made  which  in  any  way 
involved  the  measuring  or  weighing  of  the  water.  The  result 
was  that  the  plaintiffs  refused  to  make  any  test  such  as  the 
defendant  required,  and  the  defendant  refused  to  allow  them 
to  make  any  other  and  they  therefore  never  made  any.  The 
defendant  made  two  tests  without  reference  to  the  plaintiffs, 
and  the  result  according  to  these  was  that  no  such  economy 
in  fuel  was  effected  by  the  use  of  the  plaintiffs'  stokers  as  the 
contract  required.  The  defendant  therefore  refused  to  pay 
the  contract  price.  In  answer  to  certain  questions  submitted 
to  the  jury  they  found  that  the  defendant's  tests  were  not 
reasonable  and  fair  and  proper  tests  under  the  contract — 
that  no  proper  tests  were  made  by  him  to  determine  fuel 
economy  and  that  his  tests  wrere  not  made  under  ordinary 
running  conditions  of  the  brewery.  They  also  found  that  the 
tests  as  claimed  by  the  plaintiffs  were  the  most  accurate, 
and  that  the  words  "  same  load  is  being  carried'* 
do  not  mean  that  the  same  effective  horse  power  should  be 
developed  in  the  operation  of  the  plant  during  the  two  methods 
of  firing.  The  defendant  claimed  that  this  was  the  mean- 
ing of  the  words  and  the  results  of  his  tests  are  based  on  that 
theory.  On  these  findings  the  Judg,*  ordered  a  verdict  for 
the  defendant.  I  think  this  verdict  ought  not  to  stand ;  it  U 
directly  against  the  findings  of  the  jury  on  point-;  which  are 
material.     Even  if  the  defendant's  contentions  were  convet 
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that  in  making  the  tests  agreed  upon  the  water  was  not  to  be 
weighed  or  metered,  his  test  was  in  the  opinion  of  the  jury 
not  made  as  the  contract  requires,  under  ordinary  running 
conditions  of  the  brewery;  it  was  not  a  reasonable,  fair  and 
proper  te?t  under  the  contract.  It  was  not  a  proper  test  in 
order  to  determine  the  economy  in  fuel,  and  it  was  made  on 
the  incorrect  hypothesis  that  the  words  "  same  load  is  being 
carried,"  meant  that  the  same  effective  horse  power  should 
be  developed  in  the  operation  of  the  plant  during  the  two 
methods  of  firing.  In  addition  to  this,  the  jury  were  asked 
whether  these  stokers  were  according  to  the  contract  so  as  to 
fulfil  the  guarantees  as  to  the  saving  in  fuel,  and  they  said 
in  reply  that  there  had  been  no  test,  and  accordingly  they 
could  not  tell.  Xeither  could  we,  under  the  pleadings  as  they 
originally  stood,  order  a  verdict  entered  for  the  plaintiffs 
though  the  findings  of  the  jury,  so  far  as  they  go,  are  all  in 
their  favour  and  seem  entirely  warranted  by  the  evidence. 
The  test  which  the  plaintiffs  maintain  to  be  not  only  the 
usual  but  the  most  accurate  one  for  the  purpose,  is  the  one 
which  they  offered  to  make,  which  is  spoken  of  in  the  evidence 
as  the  "  evaporation  test,"  one  of  the  essential  features  of 
which  is  that  the  water  used  in  the  boiler  must  be  weighed 
or  measured  so  that  the  precise  quantity  evaporated  can  be 
ascertained.  They  furthermore  say  that  the  results  of  the 
test  are  not  the  results  as  indicated  by  the  engine,  but  those 
arrived  at  at  the  boiler — that  they  have  nothing  to  do  with 
the  engine,  but  that  their  guarantee  has  reference  solely  to 
the  steam  generated  in  the  boiler  when  stoked  by  one  of  their 
stokers,  and  has  no  reference  whatever  to  the  use  of  steam 
afterwards.  The  importance  of  this  is  apparent  from  the 
evidence  of  all  the  expert  witnesses.  They  shew  conclusively 
why  results  as  shewn  by  the  engine  may  be  altogether  dif- 
ferent from  those  shewn  at  the  boiler,  by  reason  of  leakages, 
-carelessness  in  driving  the  engine,  or  waste  of  steam  in  other 
ways — matters  altogether  outside  of  the  scope  of  the  plain- 
riffs'  guarantee,  and  with  which  they  have  nothing  whatever 
to  do — but  which  may  very  easily  sweep  away  all  the  econo- 
mic advantages  gained  by  the  higher  percentage  of  steam 
actually  generated  by  the  boiler.  The  defendant  justifies  his 
Tefusal  to  allow  the  plaintiffs  to  use  the  "evaporation  test," 
not  only  because  it  is  not  the  test  provided  for  by  the  con- 
tract, but  that  it  was  expressly  agreed  at  the  time  the  con- 
tract was  made  between  him  and  Cottrell,  the  plaintiffs,  agent 
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who  negotiated  the  contract,  that  the  test  was  not  to  be  used. 
There  is  no  doubt  that  the  defendant  did  refuse  to  sign  a 
contract  in  the  usual  form  used  by  the  plaintiffs  Sot  the  sale 
uf  their  .stokers,  which  in  terms  provided  for  the  evaporation 
test  being  used,  and  that  in  consequence  of  that  the  contract 
was  changed  to  its  present  form.  The  defendant  and  Cott- 
rell  disagree  as  to  the  nature  of  the  defendant's  objections; 
but  it  is  not  necessary  to  discuss  that  question,  because  there 
is  no  finding  by  the  jury  that  there  ever  was  any  such  agree- 
ment as  the  defendants  put  forward.  The  jury  found  that 
prior  to  signing  the  contract  the  defendant  objected  to  the 
test  being  made  by  evaporation  —  that  is  by  weighing  or 
metering  the  water,  and  that  Cottrell  understood  that  he  did 
so  object.  The  jury  were  asked  two  other  questions,  one 
framed  by  the  Judge,  the  other  by  the  defendant's  counsel, 
which  are  as  follows:  (reading  them).  To  both  of  these  ques- 
tions the  jury  said,  "Can't  answer."  It  is  therefore  un- 
necessary to  discuss  the  effect  of  any  such  agreement,  because 
as  this  case  comes  before  us  there  is  nothing  to  shew  that 
there  ever  was  any  such  an  understanding.  This  leaves  the 
contract  to  be  construed  altogether  by  its  own  terms.  The 
only  conditions  contained  in  the  contract  itself  are  that  the 
test  should  be  made  "carrying  the  same  load"  and  "under 
ordinary  running  conditions,"  and  unless  these  words  exclude 
the  evaporation  test  it  is  not  excluded  at  all.  The  plain- 
tiffs' witnesses,  or  at  all  events  some  of  them,  say  that  the 
load  cannot  be  ascertained  without  weighing  or  measuring  the 
water,  and  the  jury  have  found  directly  against  the  defen- 
dant's contention  as  to  the  meaning  of  the  words  "  same  load 
is  being  carried,"  although  they  do  not  say  expressly  what 
tho?e  words  do  mean.  The  plaintiffs'  contention  is  of  course 
that  as  but  two  meanings  were  put  forward,  one  by  the  plain- 
tiffs and  the  other  by  the  defendant,  a  finding  that  the  de- 
fendant's contention  was  not  correct  necessarily  involved  a 
finding  that  the  plaintiffs'  view  was  correct.  This  does  not 
necessarily  follow,  although  it  is  quite  likely  that  is  what 
the  jury  actually  meant.  Assuming  that  the  plaintiffs  are 
right  in  this  contention,  it  would  follow  that  the  defendant 
had  absolutely  prevented  them  from  making  a  test  not  ex- 
cluded by  the  terms  of  the  contract,  a  test  which  they  say  was 
an  efficient  test,  and  which  they  had  a  right  to  make  in  order 
to  determine  the  defendant's  liability  to  pay  the  money,  a 
test  which  they  offered  and  were  ready  to  make,  and  a  test 
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which  in  the  opinion  of  the  jury  was  a  more  accurate  one 
than  any  that  could  be  made  by  the  method  claimed  by  the 
defendant  to  be  the  correct  one.  That  would  in  my  opinion 
obviate  the  necessity  for  further  action  on  the  plaintiffs'  part 
and  render  the  defendant  liable  to  pay  the  contract  price. 
(Reference  to  Mackay  v.  Dick,  6  App.  Cas.  251). 

This  action,  as  the  declaration  was  originally  framed,  and 
as  it  stands  yet,  is  simply  an  action  for  goods  sold  and  de- 
livered, though  the  contract  under  which  the  deliver}*  took 
place  clearly  shows  that  the  sale  was  a  conditional  sale  and 
not  an  absolute  one.  It  is  admitted,  or  at  all  events  it  18 
conclusively  shewn  by  the  evidence,  that  the  condition  in 
fact  was  never  performed.  If  it  had  been  perhaps  the  action 
for  goods  sold  and  delivered  might  have  been  sustained: 
Bianchi  v.  Nash,  1  M.  &  W.  545. 

But  where,  as  in  the  present  case,  the  condition  has  not 
been  in  fact  performed,  but  the  defendant's  default  is  relied 
on  as  a  waiver  of  such  performance,  it  is  necessary  as  a  mat- 
ter of  pleading  to  aver  the  excuse  for  non-performance  of  the 
condition  precedent;  when  proved,  the  excuse  amounts  to  a 
waiver — it  is  equal  to  a  performance,  but  is  not  a  perform- 
ance :  Hotham  v.  East  India  Co.,  1  T.  R.  638.  This  rule  is 
laid  down  in  Bullen  &  Leake,  p.  147. 

Twice  during  the  trial  and  once  during  the  argument 
before  us,  the  attention  of  the  plaintiffs'  counsel  was  called  to 
this  defect  in  the  declaration.  On  the  latter  occasion,  he 
made  a  somewhat  informal  application  to  amend,  though  he 
neither  filed  nor  submitted  to  us  the  amendment  which  he 
proposed.  Such  an  amendment,  I  think,  ought  to  be  acceded 
to  when  formally  made,  as  a  matter  of  course  even  after  the 
trial,  when  the  questions  really  in  dispute  have  been'  fully 
tried  out:  'Murray  v.  Duff,  33  X.  B.  R.  426;  Frederick  v. 
Gibson,  37  X.  B.  R.  126.  In  Parsons  v.  Alexander,  5  E.  & 
B.  262,  the  Court  on  its  own  motion  ordered  the  necessary 
amendment  so  as  to  make  the  issue  correspond  to  that  which 
was  really  tried  before  the  jury.  In  the  present  case  the 
defendant  admitted  without  hesitation  that  he  refused  to  have 
the  evaporation  test  made.  If  that  was  a  proper  and  efficient 
test  for  the  purpose,  the  waiver  of  the  condition  was  estab- 
lished beyond  doubt.  Some  members  of  the  Court  are  of  the 
opinion  that  the  jury  should  have  been  specifically  asked 
whether  the  test  which  the  plaintiffs  offered  to  make,  and 
which  the  defendant  would  not  admit,  was  an  efficient  and 
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proper  test  under  the  contract.  While  this  may  be  strictly 
accurate,  I  am  disposed  to  think  in  view  of  the  manner  in 
which  the  case  was  tried,  that  the  answer  of  the  jury  on  this 
point  is  practically  an  affirmative  answer  to  a  question  in  the 
form  suggested.  As  this,  however,  is  the  turning  point  of 
the  case,  it  is  not  desirable  that  it  should  be  left  in  doubt; 
nor  could  we,  while  any  doubt  exists,  enter  a  verdict  for  the 
plaintiffs.  In  view  of  this,  and  the  mass  of  evidence  put  in 
as  to  the  successful  working  of  similar  stokers  in  other  estab- 
lishments, all  of  which  seems  to  be  irrelevant,  I  think  the 
case  should  be  submitted  to  another  jury,  and  that  the  costs 
of  this  application  and  the  previous  trial  should  be  costs  in 
the  cause.  I  think  the  plaintiffs  should  be  left  to  make  a 
formal  application  to  amend  their  declaration.  They  sub- 
mitted no  amendment  to  us,  and  there  is  nothing  on  record 
as  to  what  the  proposed  amendment  is.  It  must  be  approved 
of  before  it  can  be  allowed. 

Landry,  J.,  concurred. 

McLeod,  J.,  dissented,  giving  reasons  in  writing. 


NEW  BBTTNSWICK. 

Pull  Court.  April  21st,  1906. 

THE  KING  v.  LOVITT. 

Succession  Duty  —  Deposit  Receipt  —  Person  Dying  outside 

Province. 

Case  stated  for  submission  to  the  Supreme  Court  en  banc, 
argued  in  Hilary  Term,  1906,  before  Tuck,  C.J.,  Haning- 
ton,  Barker,  Landry,  and  McLeod,  JJ. 

The  Attorney-General  of  New  Brunswick  (Pugsley,  K.C.) 
for  plaintiff. 

F.  A.  McKeown,  K.C,  for  defendants. 

Tuck,  C.J. : — This  matter  comes  before  the  Court  upon 
a  special  case  stated  and  agreed  upon  between  the  Attorney- 
General,  acting  for  the  Receiver-General  of  the  Province  of 
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New  Brunswick,  and  H.  A.  McKeown,  counsel  for  the  Pro- 
vince of  Nova  Scotia. 

From  the  case  stated  it  appears  that  George  H.  Lovitt, 
deceased,  died  seized  and  possessed  of  real  and  personal  pro- 
perty of  the  value  of  $557,982.88;  that  a  portion  of  the 
estate  consisted  of  the  sum  of  $90,351.75,  which  in  his  life- 
time he  had  placed  on  special  deposit  in  the  Bank  of  British 
North  America  in  the  city  of  Saint  John,  taking  from  the 
said  bank  two  deposit  receipts  for  $86,775.92  and  $3,575.83, 
respectively,  in  the  following  form : 

"Received  from  George  H.  Lovitt  the  sum  of  eighty-six 
thousand  seven  hundred  and  seventy-five  dollars,  and  ninety- 
two  cents,  which  amount  will  be  accounted  for  by  the  Bank 
of  British  North  America  on  the  surrender  of  this  receipt, 
and  will  bear  interest  until  further  notice  at  the  rate  of  three 
per  cent,  per  annum.  Fifteen  days'  notice  to  be  given  of  the 
withdrawal,  and  no  interest  to  be  paid  unless  the  money  re- 
mains in  the  bank  three  months — Not  transferable." 

The  special  case  also  sets  out  that  the  head  office  of  the 
Bank  of  British  North  America  is  in  the  city  of  London,  in 
that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  England;  that  at  the  time  of  the  death  of  the  said 
George  H.  Lovitt  the  said  deposit  receipts  were  in  his  pos- 
session at  Yarmouth,  in  the  province  of  Nova  Scotia;  that  a 
portion  of  the  real  property  of  the  said  George  H.  Lovitt 
consists  of  a  lot  of  land  and  premises  at  Carleton  in  the 
province  of  New  Brunswick;  that  the  said  lot  of  land  was 
appraised  at  the  sum  of  $2,000,  and  was  devised  specifically 
to  Frank  Lovitt,  the  son  of  the  testator ;  that  the  manager  of 
the  bank  at  Saint  John  aforesaid,  refused  to  pay  the  said 
executors  the  said  amount,  and  until  they  took  out  ancillary 
probate,  as  hereinafter  mentioned,  whereupon  the  defendants 
took  out  ancillary  probate  of  the  last  will  and  testament  of 
George  H.  Lovitt  in  New  Brunswick;  that  the  said  ancillary 
probate  was  granted  to  the  said  defendants  by  the  Judge  of 
Probate  for  the  City  and  County  of  Saint  John,  in  the  Pro- 
vince of  New  Brunswick,  whereupon  the  said  executors  were 
paid  by  the  said  manager  of  the  Bank  of  British  North 
America,  at  Saint  John,  the  amount  of  the  aforesaid  deposit 
receipts. 

The  plaintiff  claims,  and  the  defendants  deny,  that  they 
should  pay  succession  duty  in  respect  of  the  said  sum  of 


THE  KIXG  v.  LOVITT.  515 

$90,351.75  so  deposited  in  the  branch  of  the  Bank  of  British 
North  America  at  Saint  John. 

The  question  for  the  decision  of  the  Court  is,  whether 
the  said  defendants,  or  said  estate,  or  the  said  devisees,  or 
any  and  which  of  them,  are  or  is  liable  to  pay  succession  duty 
in  respect  of  the  said  sum  of  $90,351.75,  the  amount  of  the 
said  deposit  receipts  issued  by  the  said  Bank  of  British  North 
America,  and  if  so  what  amount,  to  the  Province  of  New 
Brunswick,  and  in  determining  the  question  the  Court  may 
refer  to  and  construe  the  statutes  of  Nova  Scotia  as  if  they 
had  been  proved  before  the  Court. 

If  the  judgment  of  the  Court  upon  the  question  raised 
herein  is  that  the  same  be  answered  in  the  affirmative,  judg- 
ment of  the  Court  is  to  be  entered  for  the  plaintiff  for  the 
amount  to  be  due  without  costs,  and  if  the  said  question  be 
answered  in  the  negative,  judgment  is  to  be  entered  for  the 
defendants  without  costs. 

Reference  was  made  to  the  Act  respecting  Succession 
Duties  in  certain  cases,  C.  S.  1903,  c.  17,  s.  2,  s.-s.  1,  which 
enacts  that  "  the  word  '  property '  in  this  chapter  includes 
leal  and  personal  property  of  every  description,  and  every 
estate  or  interest  therein  capable  of  being  devised  or  be- 
queathed by  will,  or  of  passing  on  the  death  of  the  owner  to 
his  heirs  or  personal  representatives." 

Sec.  5,  sub-s.  (a)  of  the  same  chapter  enacts  that  "where 
the  aggregate  value  of  the  property  of  the  deceased  exceeds 
$50,000,  and  passes  in  manner  aforesaid  either  in  whole  or  in 
part  to  or  for  the  benefit  of  father,  mother,  husband,  wife, 
child,  brother,  sister,  daughter-in-law,  or  son-inlaw  of  the 
deceased,  the  same,  or  so  much  thereof  as  so  passes  (as  the 
case  may  be)  shall  be  subject  to  a  duty  of  $1.25  for  every 
$100  of  the  value  up  to  $50,000,  and  $2*50  for  every  $100  of 
the  value  in  excess  of  $50,000." 

And  sub-s.  (b)  enacts  that  "  where  the  aggregate  value  of 
the  property  exceeds  $200,000  the  whole  of  the  property  shall 
bd  subject  to  a  duty  of  $5  for  every  $100  of  the  value. 

Sec.  19  of  the  same  chapter  enacts  that  "  when  any  foreign 
executor,  administrator,  or  trustee,  assigns  or  transfers  any 
stock,  funds,  or  debentures  of  any  company  or  corporation 
in  this  province  standing  in  the  name  of  a  deceased  person, 
which  are  liable  to  the  said  duty,  the  said  duty,  if  not  pre- 
viously paid,  shall  be  paid  to  the  Receiver-General  of  the 
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province,  on  the  transfer  thereof,  otherwise  the  company  or 
corporation  permitting  such  transfer  shall  become  liable  to 
pay  such  duty,  provided  that  such  company  or  corporation 
had  notice  before  such  transfer,  that  the  said  stock,  or  bonds, 
or  debentures,  were  liable  to  the  said  duty." 

It  would  rather  seem  that  the  fair  meaning  of  the  words 
"  company  or  corporation  "  in  s.  19  is  one  incorporated  under 
the  statutes  of  New  Brunswick;  there  is  no  definition  in  the 
Act  as  to  where  the  situs  of  the  personal  property  is. 

If  I  understood  the  argument  of  the  Attorney-General 
right,  his  contention  was  that  personal  property  in  New 
Brunswick,  no  matter  where  the  deceased  died,  is  liable  to 
succession  duty.  I  can  quite  well  understand  that  if  the  de- 
posit receipts  had  been  issued  by  the  Bank  of  New  Bruns- 
wick, incorporated  by  a  law  of  this  Province,  succession  duty 
might  be  collected. 

Is  the  same  true  of  the  Bank  of  British  North  America? 

That  bank  was  incorporated  by  royal  charter,  and  has 
branches  all  over  Canada.  The  answer  (and  this  is  the  chief 
one)  by  Mr.  McKeown,  is  that  this  bank  was  incorporated  by 
royal  charter,  and  that  its  principal  place  of  business  is  in 
London,  and  that  the  money  deposited  in  the  bank  here  \b 
payable  in  London,  or  wherever  the  bank  has  a  branch.  There- 
fore he  argues  that  Lovitt's  money  is  deposited  generally  in  the 
Bank  of  British  North  America,  either  in  London,  the  prin- 
cipal office  or  headquarters  of  the  bank,  or  wherever  it  has  a 
branch. 

The  question  is  new,  and  of  the  many  cases  which  have 
been  cited  I  do  not  see  that  any  one  answers  or  is  an  authority 
on  the  one  before  the  Court,  as  put  forward  in  the  special  case, 
I  am  in  serious  doubt  as  to  what  the  answer  ought  to  be,  and 
yet  I  must  give  a  judgment. 

Let  me  refer  to  some  of  the  cases  that  seem  to  bear  on  this 
question  which  has  been  submitted. 

I  say  that  in  my  opinion  without  hesitation,  Mr.  Lovitt, 
when  he  deposited  his  money  at  Saint  John  in  the  Bank 
of  British  North  America,  had  no  idea  of  withdrawing  it 
from  the  principal  office  of  the  bank  in  London  or  from  any 
other  branch  of  that  bank  in  Canada.  If  in  his  life  time 
he  meant  to  realize  on  his  deposit  receipts  he  would  apply  to 
the  bank  here,  and  that  branch  would  pay,  without  referring 
to  headquarters  in  London,  or  any  branch  in  Canada,  although 
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the  bank  might  be  liable  to  pay  in  London  or  wherever  it  had 
a  branch. 

But  stripping  the  question  of  all  technicalities,  if  in  the 
ordinary  course  of  business  between  a  depositor  and  the  ban!:, 
Mr.  Lovitt  in  his  life  time,  or  his  representatives  since  his 
death,  had  wished  to  withdraw  this  money  would  he  or  they 
have  applied  otherwise  than  to  the  bank  at  Saint  John?  As 
a  matter  of  fact  they  applied  there  and  got  their  money,  thus 
showing  that  they  looked  to  no  other  branch  of  the  bank 
than  Saint  John,  to  realize  on  the  deposits  of  the  deceased. 

Although  this  was  a  debt  owing  by  the  bank  wherever  it 
had  a  location,  it  was  primarily  owing  by  the  branch  at  Saint 
John,  and  there  in  the  ordinary  course  it  would  be  collected. 
I  have  put  forward  with  much  hesitation  these  reasons  why 
the  question  put  forward  in  the  special  case  should  be 
answered  in  the  affirmative  without  being  at  all  confident 
that  I  am  right.  It  is  an  important  question,  and  may  well 
go  to  a  Court  of  appeal. 

I  will  now  refer  to  some  of  the  cases  which  have  been 
cited,  none  of  which  I  think  comes  up  to  the  case  in  hand,  and 
they  are  not  binding  on  this  Court.  [Reference  to  Attorney- 
General  v.  Newman,  31  0.  E.  340,  1  0.  L.  E.  511;  In  re 
McDonald,  9  B.  C.  E.  174;  Harding  v.  Commissioners  of 
Stamps  for  Queensland,  [1898]  A.  C.  769;  Thomson  v.  Advo- 
cate-General, 12  CI.  &  F.  1;  Lambe  v.  Manuel,  [1903]  A.  C. 
68;  Bayly's  Succession  Duty,  pp.  54,  55,  68,  232;  Irwin  v. 
Bank  of  Montreal,  38  U.  C.  R.  375 ;  Woodland  v.  Fear,  7. 
E.  &  B.  519;  Clode  v.  Bayley,  12  M.  &  W.  51.]  With  much 
doubt,  I  have  come  to  the  conclusion  that  the  question  sub- 
mitted to  the  Court  must  be  answered  in  the  affirmative. 

Barker,  J. : . .  This  is  a  special  case  stated  with  a  view  of 
obtaining  a  decision  as  to  a  claim  made  by  the  Receiver- 
General  of  this  province  against  the  estate  of  the  late  George 
H.  Lovitt  for  succession  duty  on  a  sum  of  $90,351.75,  which 
at  the  time  of  his  death  was  on  special  deposit  at  interest  in 
his  name  in  the  Bank  of  British  North  America  at  St.  John. 
This  money  was  deposited  on  December  30th,  1898,  and  for 
it  two  receipts  were  given,  one  for  $86,775,92,  and  the  other 
for  $3,575.83,  both  of  which  are  in  precisely  the  same  terms. 
By  these  receipts  the  bank  acknowledges  the  receipt  of  the 
money,  and  agrees  to  account  for  it  with  interest  at  3  per  cent, 
on  the  surrenrer  of  the  receipt  on  receiving  fifteen  days  notice. 
Mr.  Lovitt  died  at  Yarmouth  on  November  14th,  1900,  hav- 
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ing  left  a  will  which  was  admitted  to  probate  in  Yarmouth 
on  the  19th  November,  1900.  Ancillary  probate  was  subse- 
quently granted  by  the  Probate  Court  of  &t.  John  under 
which  the  money  was  paid  to  the  executors. 

It  is  admitted  that  Mr.  Lovitt  was  a  resident  at  Yarmouth 
at  the  time  of  his  death,  and  that  he  was  domiciled  in  Nova 
Scotia.  The  liability  depends  upon  the  construction  to  be 
placed  on  s.  5  of  the  Succession  Duty  Act,  C.  S.  <1903,  c.  17. 
This  section  has  not  altogether  escaped  the  obscurity  which 
is  common  to  most  long  sentences.  It  is,  however,  not  so 
comprehensive  in  its  scope  as  it  seems  at  first  sight,  especially 
in  view  of  the  explanatory  provision  contained  in  the  second 
sub-section.  It  does,  however,  declare  that  property  not 
specially  excepted  by  the  Act  situate  in  the  province,  and 
filling  the  other  requisites  mentioned  in  the  section,  shall  be 
subject  to  succession  duty,  whether  the  owner  at  the  time  of 
his  death  had  a  fixed  abode  in  the  province  or  not.  The 
real  question  involved  is  whether  the  debt  from  the  bank  was 
property  within  the  meaning  of  the  Act,  situate  in  St.  John 
at  the  time  the  testator  died.  It  is  not  disputed,  that  it  is 
property  within  the  meaning  assigned  to  that  word  by  the 
Act  itself.  Was  it  situated  in  this  province?  The  argument 
is  that  the  Act  has  created  no  situs  for  a  debt  of  this  kind, 
and,  therefore  it  must  be  taken  to  be  the  place  of  the  testator's 
domicile.  There  is  no  doubt  that  the  English  decisions  are 
to  this  effect,  and  unless  a  distinction  can  be  drawn  between 
our  Act  and  the  statutes  upon  which  those  cases  were  decided, 
they  are  conclusive  in  favour  of  the  defendants'  contention. 
The  cases  to  which  I  refer  more  particularly  are  Thomson  v. 
Advocate-General,  12  CI.  &  F.  1;  Wallace  v.  Attorney- 
General  L.  R.  1  Ch.  1;  and  Harding  v.  Commissioners  of 
Stamps  for  Queensland,  [1898]  A.  C.  769.  The  language  of 
the  statutes  uncler  review  in  these  cases,  if  taken  literally, 
was  sufficiently  broad  to  include  all  kinds  of  property  wher- 
ever situated,  an  intention  which  would  not  be  imputed  to 
the  Legislature  without  some  clear  language  to  indicate  it. 
In  construing  the  statute  the  Court  felt  it  necessary  to  place 
a  limitation  upon  the  general  word  used,  and  held  that  it 
could  not  include  the  movable  property  of  a  testator  actually 
situated  in  a  foreign  country,  but  that  the  situs  of  such  pro- 
perty must  in  accordance  with  the  maxim,  mobilia  personam 
sequuntur  be  determined  by  the  owner's  domicile  at  the  time 
of  his  death.  (Citation  from  Wallace  v.  Attornev-General.) 
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In  Harding  v.  Commissioners  of  Stamps  for  Queensland, 
the  same  doctrine  was  applied  in  construing  the  statute  of 
that  colony  pased  in  1892,  which  is  in  effect  a  transcript  of 
the  English  Succession  Duty  Act  of  1853.  In  1895  the 
Legislature  of  Queensland  passed  an  amendment  to  the  Act  of 
1892,  s.  2  of  which  is  as  follows:  "It  is  hereby  declared 
that  upon  the  issue  of  any  grant  of  probate  or  administration 
in  Queensland  succession  duty  is  chargeable  in  respect  of  all 
property  within  Queensland,  although  the  testator  or  intes- 
tate may  not  have  had  his  domicile  in  Queensland."  In  re- 
ference to  this  section  the  Judicial  Committee  say  at  page  775 : 
"  That  enactment  is  calculated  to  meet  such  cases  as  the  pre- 
sent one,  and  if  retrospective  would  be  conclusive  in  favour 
of  the  respondents."  These  cases  shew  that  there  is  nothing 
unreasonable  in  legislation  by  which  a  duty  is  fastened  on 
the  succession  to  movable  property  actually  situated  within 
the  country  foreign  to  that  where  the  testator  or  intestate 
had  his  domicile,  and  that  effect  will  be  given  to  it  where 
the  language  of  the  Act  plainly  indicates  that  the  liability  is 
to  depend  upon  the  actual  locality  of  the  property,  and  not 
in  any  way  upon  any  question  of  domicile. 

There  is  I  think  no  substantial  distinction  between  our 
statute  and  the  Ontario  one,  upon  which  the  Attornev-General 
v.  Newman,  31  0.  R.  340,  1  0.  L.  R.  511,  was  decided.  It 
is  true  that  in  the  one  the  word  "domicile"  is  used  and 
in  the  other  the  words  "  fixed  abode"  are  used,  but  both  are 
equally  inconsistent  with  the  view  that  the  situation  of  the 
property  is  to  be  other  than  its  actual  situation  as  distin- 
guished from  what  I  may  call  its  constructive  one.  The 
facts  of  that  case  are  almost  identical  with  the  facts  of  the 
present  case,  and  as  I  agree  with  the  conclusion  at  which  the 
Ontario  Courts  arrived  it  seems  altogether  unnecessary  to  re- 
peat the  reasons  for  their  judgment.  These  statutes  differ 
altogether  from  the  English  ones;  and  so  far  as  the  question 
involved  in  this  case  goes,  they  are  similar  in  words,  and  I 
think  identical  in  effect  to  the  section  in  the  Queensland 
statute  of  1895  which  the  Judicial  Committee  construed  in 
accordance  with  the  Attorney-General's  contention  in  this 
case. 

I  think  there  must  be  judgment  in  favour  of  the  Crown. 

Haningtox,  and  McLeod,  JJ.,  agreed  with  Barker,  J. 
Landry,  J.,  agreed  with  Tuck,  C.  J. 
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NEW  BRUNSWICK. 

Full  Court.  April  21st,  1906. 

MELAXSOX  v.  LAVIGXE. 

Justice  of  the  Peace — Trespass — Issue  of  Search  Warrant — 
Subsequent  Issue  of  Warrant  to  Arrest  without  Sworn  In- 
formation— Damages. 

An  appeal  by  the  defendant  from  the  judgment  of  the 
County  Court  of  Gloucester,  in  an  action  for  damages  for 
malicious  prosecution,  was  argued  before  Tuck,  C.J.,  Han- 
ington,  Barker,  and  Landry,  JJ.,  in  Hilary  Term,  1906. 

J.  H.  Barry,  K.C.,  for  the  appellant. 

J.  P.  Bryne,  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by  Tuck,  C.J. :" 
— This  is  an  appeal  from  the  Gloucester  County  Court  It 
is  an  action  for  malicious  prosecution  and  false  arrest.  The 
facts  as  they  appear  by  the  notice,  are  that  on  the  21st  of 
January,  1905,  one  George  J.  Hachey  laid  an  information  un- 
der oath  before  James  J.  Melanson,  the  appellant  herein,  a  jus- 
tice of  the  peace  for  the  county  of  Gloucester,  praying  that  a 
search  warrant  might  issue  to  search  the  houses  of  George 
Young  and  Jerome  Lavigne  for  certain  goods  alleged  by  the 
informant  to  have  been  stolen.  The  appellant  issued  a 
search  warrant.  On  the  25th  of  January  the  appellant,  with- 
out any  further  information  than  that  already  mentioned, 
issued  a  warrant  for  the  apprehension  of  the  respondent,  the 
plaintiff  below,  on  which  warrant  she  was  arrested  by  a  con- 
stable, and  taken  through  the  streets  of  Bathurst  to  the  ap- 
pellant's office,  where  she  entered  into  a  recognizance  for 
her  appearance.  Afterwards,  on  the  31st  of  January,  the  re- 
spondent appeared  with  her  counsel,  who  applied  for  her  dis- 
charge on  the  following  grounds:  (1)  That  no  information 
in  writing  and  under  oath  was  laid  before  the  issuing  of  the 
warrant,  and  that  the  Court  had  no  jurisdiction  to  proceed; 
and  (2)  that  the  accused  objected  to  be  tried  under  the  Juve- 
nile Offenders  Act,  Part  LVI.  of  the  Criminal  Code,  and 
asked  to  be  tried  by  a  jury.  On  the  1st  February,  the  hear- 
ing having  been  adjourned  to  that  day,  the  respondent  was 
discharged  by  the  appellant. 
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The  accused  then  gave  notice  of  action  to  the  defendant, 
and  afterwards  brought  her  action  against  him,  for  that  he 
wrongfully,  maliciously,  and  without  reasonable  and  prob- 
able cause,  and  without  any  complaint  or  information  having 
been  made  in  writing  or  under  oath,  caused  the  said  Lizzie 
Lavigne  to  be  arrested  and  brought  before  him  and  to  be 
assaulted,  and  compelled  to  enter  into  a  recognizance  for 
theft.  To  this  action  the  defendant  below  pleaded  the  gen- 
eral issue  by  statute :  C.  S.  1903,  c.  65,  s.  9. 

The  trial  of  the  cause  coming  on  before  the  Judge  of  the 
County  Court  and  a  jury,  after  the  testimony  of  one  witness 
was  taken,  the  counsel  for  the  parties  entered  into  the  follow- 
ing agreement  as  to  the  admission  of  facts,  and  the  inferences 
to  be  drawn  from  the  facts: 

(1)  That  a  warrant  was  issued  by  the  defendant  without 
any  information  in  writing  and  under  oath  having  been  first 
made,  upon  which  warrant  the  defendant  was  arrested;  (2  and 
3)  that  proper  notice  of  action  was  given,  and  all  the  provisions 
of  s.  11,  c.  65,  C.  S.  1903,  have  been  complied  with;  (4,  5, 
and  6)  that  George  Hachey  appeared  before  the  defendant 
and  made  a  complaint  for  a  search  warrant,  which  was  issued 
for  the  goods  intended  to  be  referred  to  in  the  warrant; 
(7)  that  the  constable  found  in  the  house  where  the  plain- 
tiff was  residing  a  waist,  but  did  not  at  that  time  arrest  her, 
as  there  was  no  information  in  writing  and  under  oath  charg- 
ing her  with  the  offence,  and  she  was  not  arrested  until  some 
days  after,  and  the  second  warrant  was  issued  without  any 
complaint  having  been  made  in  writing  and  under  oath 
except  the  one  for  the  search  warrant;  (8)  that  the  plaintiff 
was  discharged;  (9)  defendant  says  that  in  this  case  want  of 
reasonable  and  probable  cause  and  malice  must  be  proved; 
(10)  plaintiff's  counsel  contends  that  the  action  lies  without 
proof  of  actual  malice,  the  issuing  of  the  warrant  without 
the  complaint  in  writing  and  under  oath  being  a  matter  be- 
yond his  jurisdiction;  (11)  defendant's  counsel  contends  that 
s.  3,  c.  65,  C.  S.,  is  applicable  to  this  case;  and  (12)  it  is  not 
claimed  on  behalf  of  the  plaintiff  that  the  defendant  was  actu- 
ated by  actual  malice  in  issuing  the  warrant  to  arrest  the 
plaintiff;  but  that  in  law  it  is  not  necessary;  it  having  been 
done  without  legal  authority  and  without  jurisdiction  malice 
in  law  arises  ipso  facto. 

The  jury  found  for  the  plaintiff  and  assessed  the  dam- 
ages at  one  hundred  dollars. 
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Objection  is  taken  to  the  Judge's  charge  and  the  amount 
of  damages. 

I  can  see  no  sufficient  reason  for  setting  aside  the  verdict 
and  granting  a  new  trial.  If  the  learned  Judge  below  took 
a  correct  view  of  the  law  as  to  malice  and  the  want  of  reason- 
able and  probable  cause,  then  he  was  justified  in  telling  the 
jury  that  if  the  plaintiff  paid  money  for  legal  expenses  she 
might  be  recouped,  and  also  in  charging  the  jury  that  the 
plaintiff  was  entitled  to  some  damages  in  any  case. 

The  real  point  in  this  case  is  this:  Was  the  learned 
Judge  right  in  charging  the  jury  that  the  action  would  lie, 
without  proving  actual  malice,  or  want  of  reasonable  cause, 
the  arrest  having  been  made  without  any  complaint  under 
oath?  The  defendant's  counsel  also  contends  that  as  there 
was  a  complaint  in  writing  under  oath  for  a  search  warrant, 
and  as  goods  named  in  the  warrant  were  found  in  the  plain- 
tiff's possession,  there  was  no  necessity  for  a  new  complaint; 
and  also  that  the  plaintiff  under  the  circumstances  of  this 
case  could  be  arrested  and  brought  before  the  magistrate 
under  the  search  warrant. 

Upon  application  made  to  him  the  learned  Judge  of  the 
Court  below  refused  a  new  trial :  hence  this  appeal. 

In  reviewing  his  charge  to  the  jury  the  Judge  held  that 
in  trespass  for  false  imprisonment  malice  appears  to  form  no 
part  of  the  cause  of  action,  and  cites  3  Stephen's  N.  P.  pp. 
2042,  2043.  He  held  also  that  the  imprisonment  was  illegal 
and  cites  Robinson  v.  Tapley,  20  X.  B.  R.  361,  which  case 
decides  that  "where  a  notice  of  action  against  a  magistrate 
for  false  imprisonment  alleged  both  that  the  defendant  did 
the  acts  complained  of  maliciously  and  without  any  reason- 
able and  probable  cause,  and  also  that  he  acted  without  juris- 
diction, although  the  notice  included  two  grounds  of  action, 
proof  of  either  one  or  the  other  would  be  sufficient,  provided 
there  was  a  count  in  the  declaration  to  which  such  proof 
would  be  applicable."  The  Judge  thought  also  that  the  war- 
rant upon  which  the  plaintiff  was  arrested  was  illegal,  be- 
cause there  was  no  information  in  writing  or  under  oath  upon 
which  to  found  such  warrant.  The  following  cases  are  cited  in 
support  of  this  view:  Garrison  v.  Harding,  14  X.  B.  R.  166, 
"where  an  information  was  sworn  before  the  defendant,  a 
justice  of  the  peace,  of  the  commission  of  an  alleged  offence 
by  Garrison    (the   Christian  name  being  omitted) ; 
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and  the  defendant  afterwards  filled  in  the  defendant's  Chris- 
tian name,  and  issued  a  warrant  against  him  on  which  he 
was  arrested."  It  was  held  "  that  the  warrant  was  void  and 
the  defendant  liable  in  trespass;"  and  also  Whittier  v.  Dib- 
blee,  15  X.  B.  R.  243,  where  "  the  defendant,  a  justice  of  the 
peace,  issued  a  warrant  to  arrest  the  female  plaintiff  on  an 
information  that  she  did  '  unlawfully  take  and  carry  from 
his  (the  informant's)  protection  his  daughter  S.W./"  and 
where  the  justice  professed  to  act  under  the  Dominion  statute 
32  &  33  V.  c.  20,  s.  56;  it  was  held,  "  in  an  action  for  arrest 
and  false  imprisonment,  that  the  defendant  had  no  jurisdic- 
tion to  issue  a  warrant  on  this  information,  and  was  liable 
in  an  action  of  trespass,  and  that  the  question  of  reasonable 
and  probable  cause  can  only  arise  where  the  justice  has  juris- 
diction over  the  matter." 

I  think  that  in  the  present  case  the  magistrate  had  no 
jurisdiction,  because  he  issued  his  warrant  without  informa- 
tion under  oath  or  in  writing.  The  complaint  for  a  search 
wrarrant  was  not  sufficient  to  entitle  the  magistrate  to  issue 
a  warrant  for  the  arrest  of  the  plaintiff.  In  c.  65,  s.  2,  C  S. 
1903,  it  is  enacted :  *'  Every  action  against  a  justice  for 
any  official  act  within  his  jurisdiction  shall  be  in  tort,  and 
the  declaration  shall  allege  that  the  act  was  done  maliciously, 
and  without  reasonable  and  probable  cause;  if  the  plaintiff 
fail  to  prove  such  allegations,  the  defendant  shall  have  judg- 
ment; but  in  any  matter  beyond  his  jurisdiction  such  allega- 
tions need  not  be  made."  I  have  already  said  that  in  my 
opinion  the  magistrate  acted  without  jurisdiction. 

In  my  opinion  the  cases  of  Regina  v.  Cloutier,  12  Man. 
R.  183,  and  Jordan  v.  McDonald,  31  X.  S.  R.  129,  are  not 
applicable  to  the  present  case;  but  even  if  they  are  so,  they 
ought  not  to  be  followed,  in  view  of  the  decisions  of  this 
Court. 

As  to  damages,  this  Court  has  decided  more  than  once 
that  a  jury  in  an  assessment  may  take  into  consideration  the 
expense  to  which  the  party  complaining  may  have  been  put. 

In  Rose  v.  Belyea,  12  X.  B.  R.  109,  where  the  action  was 
"in  trespass  for  cutting  a  net,  with  which  the  plaintiff  was 
fishing  in  a  public  navigable  river,  where  the  defendant 
claimed  an  exclusive  right  to  fish  as  owner  of  the  adjoining 
land,  and  the  jury  gave  a  verdict  for  forty  dollars,"  it  was 
held  that  "  the  damages  were  not  excessive,  though  the  plain- 
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tiff  stated  the  actual  damage  to  the  net  did  not  exceed  two 
dollars." 

I  think  the  verdict  was  right,  and  this  appeal  should  be 
dismissed  with  costs  here  and  below. 


HEW  BRUNSWICK. 

Full  Court.  June  15th,  1906. 

CLAIR  v.  TEMISCOUATA  RAILWAY  COMPANY. 

Railway  —  Taking  Possession,  of  Land  —  Possessory  Title  of 
Occupant — Continuing  Trespass — Limitation  of  Actions. 

Motion  by  defendants  in  an  action  of  trespass  to  land 
tried  before  Landry,  J.,  and  a  jury,  to  set  aside  a  verdict 
for  the  plaintiff  for  $60,  and  to  enter  a  verdict  for  defendants 
or  for  a  nonsuit  or  for  a  new  trial ;  argued  before  Tuck,  C. J., 
Hanington,  Landry,  McLeod,  and  Gregory,  JJ.,  in 
Easter  Term,  1906. 

F.  LaForest,  for  plaintiff. 

J.  M.  Stevens,  K.C.,  for  defendants. 

Landry,  J. : — In  about  1871,  Peter  Clair,  the  plaintiff's 
father,  lived  on  a  piece  of  land  and  occupied  it,  without  title, 
until  about  1879.  The  plaintiff^  lived  with  him.  Then 
Peter  Clair  and  his  family,  including  the  plaintiff,  moved 
away  from  this  piece  of  land.  The  evidence  is  that  the  land 
in  question  was  owned  by  one  Cunliffe,  who  owed  Peter  Clair 
and  gave  the  land  to  Peter  Clair  in  satisfaction  of  this  debt. 
Peter  Clair  then  rented  a  farm  he  had  in  the  vicinity  of  the 

ml 

land  in  question  to  one  Dan  Chisholm,  and  in  connection  with 
that  rental  told  Chisholm  he  might  occupy  the  land  in  ques- 
tion till  he,  Peter  Clair,  would  wrant  it.  From  1879,  or  there- 
abouts, to  1888,  this  land  was  occupied  by  Dan  Chisholm  or 
some  one  under  him.  In  1888  the  plaintiff  took  possession 
of  it,  being  told  by  his  father  to  do  so,  for  himself,  by  virtue 
of  his  father's  possession  and  of  such  ownership  as  he,  the 
father,  had  acquired  by  the  circumstances  recited  above. 
Then  from  1888  the  plaintiff  pastured  and  farmed  this  land 
for  two  years,  when  the  defendants,  undisturbed,  put  their 
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railway  through  it.  During  some  fifteen  years  after  the  rail- 
way took  charge  of  the  locus,  the  plaintiff  occupied  the  bal- 
ance of  the  land,  and  then  in  1904  sold  this  balance  by  deed 
to  the  government.  From  1890  to  1904  the  plaintiff  neither 
by  word  nor  act  objected  to  the  railway  company's  occupation 
of  the  locus,  and  in  no  way  attempted  to  hold  or  retain  pos- 
session of  the  railway  track  over  the  land. 

Such  is  about  the  case  as  proven  by  the  plaintiff.  The 
defendants'  answer  is  virtually:  We  took  possession  of  the 
land,  laid  our  track  in  1890,  and  used  it  ever  since  without 
any  knowledge  as  to  who  was  the  owner;  and  no  one  ever 
laid  claim  to  it  before  1904.  We  are  now  prepared,  and  were 
from  the  beginning  prepared,  to  pay  for  the  land  to  the  rights 
ful  owner,  or  to  the  party  entitled  thereto. 

The  question  to  decide  therefore  is,  taking  the  case  as 
made  out  by  the  plaintiff,  and  applying  the  law  thereto,  is  he 
entitled  to  recover?  I  believe  that  the  Court  must  assume 
that  the  plaintiff's  version  of  the  case  as  to  the  facts  is  the 
correct  one,  as  the  jury  so  found.  The  defendants  did  con- 
tradict the  plaintiff's  evidence  in  several  very  important 
points;  and  on  the  trial  I  was  disposed  to  favour,  on  the 
questions  of  fact,  the  defendants'  version  of  the  affairs, 
especially  as  to  the  plaintiff's  not  being  in  possession  either 
by  himself  or  by  his  father  from  1879  to  about  1888,  and 
that  such  occupation  as  he  had  in  1888  and  1890  when  the 
railway  was  built,  was  more  in  the  nature  of  a  trespasser  on 
land  for  the  time  abandoned  by  its  owner.  But  the  jury 
found  otherwise,  and  I  think  I  am  bound  by  that  finding. 
The  jury  found  the  plaintiff  in  possession  in  1890,  therefore 
he  had  a  right  to  recover  against  a  wrongdoer,  and  the  de- 
fendant company  was  certainly  then  a  wrongdoer  and  so 
admits  itself  to  be.  From  1890  to  1904  the  plaintiff  assumed 
and  held  such  possession  of  the  balance  of  the  land  without 
interference  from  any  one  so  as  to  enable  him  to  deed  it  to 
the  government  without  a  word  of  dissent  from  anybody. 
If  then  the  railway  company  were  trespassing  in  1890,  their 
acts  have  since  continued  to  be  acts  of  trespass  for  which 
they  are  responsible,  beyond  that  which  is  barred  by  the 
Statute  of  Limitations,  to  some  one,  and  that  some  one  is  he 
who  was  in  possession.  The  defendants  being  all  along  will- 
ing to  pay,  and  recognizing  at  the  same  time  their  want  of 
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right  to  hold  the  land,  there  was  no  disseisin;  the  plaintiff 
being  in  possession  in  1890  never  was  ousted  of  that  posses- 
sion.    As  evidence  of  that  fact  the  defendants,  a  short  time 
before  the  action  was  brought,  told  the  plaintiff,  in  effect, 
that  they  recognized  that  some  one  was  entitled  to  be  settled 
with  and  paid  for  the  land ;  and  that  if  he  could  establish  his 
claim  to  it  they  would  pay  him.     That  fact  demonstrates  that 
while  occupying  the  land  as  a  matter  of  necessity  for  the  pur- 
poses of  their  road,  the  defendants  did  not  do  so  as  owners, 
but  by  toleration  of  the  owner.     They  admit  that  they  were 
waiting  for  a  rightful  claimant  to  account  with  him.     The 
jury  found  that  the  plaintiff  was  in  possession  when  the  de- 
fendants first  went  on,  and  no  one  has  in  the  meantime 
established  a  claim  against  that  possession.    There  appears  to 
me  to  be  a  wide  distinction  between  this  case  and  Chau- 
diere  Machine  and  Foundry  Co.  v.  Canada  Atlantic  R.  W.  Co., 
33  S.  C.  B.  11.     Here  the  defendants  had  no  right  to  build 
on  this  land  and  acquired  no  right  to  keep  going  on  it,  and 
what  damage  they  did  each  day  was  the  direct  result  of  a 
trespass  and  a  continuing  trespass.     There  the  defendant  had 
a  right  to  build,  and  if  damage  was  done  to  the  plaintiffs,  it 
was  a  damage  resulting  from  the  construction  of  an  embank- 
ment, and  a  raising  of  the  level  of  the  street,  which  ob- 
structed their  egress  and  ingress  and  flooded  their  premises. 
The  construction  of  the  embankment  and  the  raising  of  the 
street  were  no  trespass  in  themselves,  but  the  damages  claimed 
were  collateral  effects    of   such   construction   and  levelling. 
Hence  one  action  by  the  original  owner  of  the  premises  after- 
wards sold  to  the  plaintiffs,  which  premises  suffered  damage 
by  flooding,  etc.,  might  have  entitled  the  owner  to  recover  for 
future  inconvenience  and  damage.    The  right  of  action  by 
the  original  owner,  if  he  ever  had  any,  in  which  he  could 
have  recovered  once  for  all,  had  become  barred  by  lapse  of 
time.     The  continuation  of  the  inconvenience  for  the  suffer- 
ing of  which  the  original  owner  might  have  recovered  dam- 
ages originally,  did  not  create  or  renew  to  the  new  owner  a 
right  of  action  which,  by  lapse  of  time,  had  ceased  to  exist. 
In  this  case,  if  the  plaintiff  had  had  a  legal  right  to  bring  an 
action  at  once  for  the  first  act  of  trespass,  he  could  not  have 
recovered  damages  for  trespasses  possibly  to  be  committed  ten 
or  fifteen  years  afterwards. 

For  the  reasons,  I  believe  the  verdict  should  stand. 
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Hanington,  J.: — I  agree  with  the  judgment  of  Judge 
Landry,  and  think  a  new  trial  should  not  be  ordered  in  this 
case. 

I  have  some  doubts  as  to  whether*  or  not  the  long-con- 
tinued possession  of  the  defendants  would  be  of  the  nature  of 
disseisin,  and  therefore  the  action  of  trespass  would  not  lie, 
because  the  plaintiff  was  not  in  possession;  but  taking  the 
defendants'  evidence,  it  is  clear  they  did  not  intend  to  oust 
the  owner,  but  only  to  use  the  land  for  the  purposes  of  the 
railway,  and  I  am  inclined  to  tMnk  in  the  continuing  of  a 
trespass,  that  each  act  becomes  a  new  trespass,  in  a  sense, 
and  especially  in  the  sense  shewn  in  the  evidence  here. 

Three  of  the  pleas  are  that  they  did  not  go  on  the  land  at 
all,  that  the  land  did  not  belong  to  the  plaintiff,  and  the 
Statute  of  Limitations. 

It  was  clearly  open  to  the  jury  to  find  that  the  land  as 
against  a  wrongdoer  did  belong  to  the  plaintiff,  and  he  was 
in  possession,  and  our  Courts  hold  that  prior  possession  is 
perfectly  good  against  a  wrongdoer,  and  therefore  the 
plaintiff's  possession  here  was  prior  to  theirs.  The  jury 
so  found;  and  the  plea  of  possession  was  against  the 
defendants.  They  deny  the  title  to  the  land,  and 
jury  found  against  them  as  I  have  said.  Prior  possession 
is  held  to  be  good  as  against  a  wrongdoer,  and  will  avail 
against  him  in  an  action  of  trespass  or  ejectment,  and  tak- 
ing it  therefore  as  the  case  stands,  I  think  that  the  evidence 
warranted  the  finding  of  the  jury,  that  upon  the  findings  of 
the  jury  the  issues  are  all  for  the  plaintiff,  and  the  action 
of  trespass  would  lie  for  all  the  acts,  and  did  lie  for  all  the 
acts  of  trespass.  Each  passing  over  the  land  was  a  new 
trespass,  and  therefore  they  would  be  liable  for  all,  except  for 
so  much  as  was  barred  under  their  plea  of  the  Statute  of 
Limitations,  which  only  voids  a  remedy  and  does  not  change 
the  nature  of  the  act.  I  agree  with  the  conclusion  of  my 
brother  Landry  that  a  new  trial  should  be  refused. 

Gregory,  J.: — I  concur  in  the  conclusion  of  my  broth- 
ers Hanington  and  Landry.  I  think  the  case  is  distinguished 
from  the  Chaudiere  Machine  and  Foundry  Company  v.  Can- 
ada Atlantic  R.  W.  Co.,  33  S.  C.  R.  11,  and  this  case  is  not 
governed  by  that  for  the  reason  that  there  was  the  one  act  of 
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the  defendant  in  that  case.  They  built  the  railway  over  a 
street  and  raised  the  embankment,  and  it  was  consequent 
upon  the  doing  of  that  act  that  the  water  collected  as  it  came 
down  and  flowed  on  the  plaintiffs'  land.  The  plaintiffs  had 
no  ownership  of  the  land  where  the  embankment  was ;  it  was 
public  property;  it  was  no  continuing  act  against  the  plain- 
tiffs, but  one  act,  the  building  of  the  dam,  and  therefore  the 
damages  could  be  assessed  on  one  finding,  and  there  would  be 
no  new  action,  but  here  from  day  to  day  there  was  a  fresh 
act  of  the  defendant  railway  company  as  against  the  plain- 
tiff in  crossing  over  with  their  locomotives  and  cars  the  plain- 
tiff's land,  and  therefore  the  cases  are  not  the  same,  and  I 
should  not  think  that  the  case  of  the  Supreme  Court  of  Can- 
ada controlled  this.  If  I  could  see  the  similarity  I  would  bow 
at  once  to  the  authority  of  the  Supreme  Court. 

Tuck,  C.J.  (after  stating  the  facts) : — It  seems  to  me 
that  the  company  took  possession  of  this  land  as  if  nobody 
owned  it,  and  certainly  not  the  plaintiff.  This  view  is 
strengthened  by  the  fact  that  no  one  made  any  claim  until 
John  Clair  did  in  1904.  It  looks  to  me  as  if  the  plaintiff 
never  thought  he  had  any  claim  for  trespass  on  his  land  until 
some  one  advised  him  to  that  effect  in  1904,  and  the  evi- 
dence is  made  to  suit  the  circumstances. 

It  occurs  to  me,  from  all  the  facts,  that  the  company 
built  their  railway,  put  up  their  fences,  and  went  through  this  • 
land,  with  a  complete  right,  as  if  there  was  no  owner,  by 
grant  or  otherwise.     At  all  events,  never  supposing  for  a 
moment  that  John  Clair  had  any  right. 

As  to  the  occupancy  by  Chisholm,  John  Clair  says  that 
Chisholm  went  on  the  land  by  leave  of  his  father,  and  held 
it  for  his  father.  There  is  evidence  that  Chisholm  paid  rent 
to  Cunliffe  and  was  holding  the  property  as  a  tenant  of  Cun- 
liffe,  and  that  he  was  there  until  1894.  John  Clair  savs  that 
Chisholm  held  the  property  because  his  father,  Peter  Clair, 
told  him  to  do  so.  So  if  this  evidence  about  Chisholm  is 
true,  then  the  plaintiff  was  not  in  possession  in  1894;  for  if 
Chisholm  was  there  in  1894,  it  was  at  the  most  Peter  Clair's 
possession  and  not  the  plaintiff's;  and  he  was  not  in  possession 
when  the  railway  was  constructed  in  1890.  The  whole  evi- 
dence  leads  me  to  the  conclusion  that  the  plaintiff  was  never 
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in  possession  of  this  land,  as  an  adverse  one,  at  the  time  the 
railway  was  built  in  1890. 

In  my  opinion,  the  answers  of  the  jury  to  the  substantial 
questions  in  this  case  are  such  as  reasonable  men  ought  not 
to  have  found,  for  I  think  that  in  1890  the  plaintiff  was  not 
in  possession  of  this  land,  and  never  held  it  adversely  against 
all  others  who  might  have  claims. 

I  think  that  there  is  no  sufficient  proof  that  the  defendants 
ousted  the  plaintiff  of  his  possession,  or  that  the  plaintiff  was 
in  possession,  or  had  any  title  to  the  land,  when  the  defen- 
dant company  entered  upon  it.  I  think  that  in  1890,  when 
the  railway  was  being  built,  the  plaintiff  had  no  title  to  this 
land  by  possession  or  otherwise.  And  if  there  is  no  con- 
tradictory evidence,  it  sems  plain  to  me  that  the  plaintiff, 
by  making  claim  for  damages  against  the  railway  company 
from  1890  to  1904,  shews  that  he  himself  felt  he  had  no 
claim. 

I  fail  to  see  that  the  plaintiff  has  shewn  title  by  unin- 
terrupted, adverse  possession.  Unless  he  can  do  so,  he  is 
barred  by  the  Statute  of  Limitations,  for  his  father  left  the 
property  in  1878,  and  when  the  railway  entered  upon  the 
property  apparently  there  was  no  one  in  possession.  I  think 
the  evidence  shews  that  the  plaintiff  himself  thought  that  he 
never  had  actual  possession  of  this  land. 

Besides,  even  if  the  plaintiff  had  possession  in  1890,  he 
had  not  had  it  for  twenty  years,  but  by  adding  fifteen  years 
since  that  time  when  he  was  not  in  possession,  he  makes  it 
up  to  thirty-five  years. 

It  seems  to  me  that  the  plaintiff  cannot  wait  for  fifteen 
years,  and  then  successfully  seek  to  recover.  He  must  not 
in  this  way  sleep  on  his  rights. 

I  see  no  reason  for  a  new  trial  on  the  ground  of  the  im- 
proper admission  of  evidence,  or  of  non-direction  of  the 
learned  Judge.  As  to  the  latter,  he  was  not  asked  to  direct 
as  the  learned  counsel  for  the  defendant  argues  he  should 
have  done. 

(Reference  to  Ex  parte  Winder,  6  Ch.  D.  696 ;  Littledale 
v.  Liverpool  College,  [1900]  1  Ch.  19;  Parkdale  v.  West,  12 
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App.  Cas.  602 ;  North  Shore  E.  W.  Co.  v.  Pion,  14  App.  Cas. 
612 ;  Stewart  v.  Ottawa  and  Xew  York  E.  W.  Co.,  30  0.  B. 
599.) 

The  Eailway  Act,  3  Edw.  VII.  c.  38,  by  s.  242  provides 
that  "  all  actions  or  suits  for  indemnity  for  any  damages  or 
injury  sustained  by  reason  of  the  construction  or  operation 
of  the  railway,  shall  be  commenced  within  one  year  next  after 
the  time  when  such  supposed  damage  is  sustained,  or  if  there 
is  continuation  of  damage  within  one  year  next  after  the 
doing  or  committing  of  such  damage  ceases,  and  not  after- 
wards." Of  course,  the  plaintiff  claims  that  the  damage  con- 
tinued down  to  the  time  he  remained  owner,  and  when,  as 
such  owner,  in  1905,  he  brought  this  action.  I  differ  from 
that  view  for  reasons  already  stated. 

Several  of  the  cases  cited  by  the  defendants'  counsel  were 
decided  before  railways  began  to  be  built,  and  therefore,  before 
any  Acts  of  Parliament  had  been  passed  as  to  payment  of  com- 
pensation for  lands  expropriated.  Take,  for  instance, 
Attorney-General  v.  Baliol  College,  9  Mod.  407;  East  India 
Company  v.  Vincent,  2  Atk.  82;  and  Kenny  v.  Brown,  3 
Bidg.  518. 

In  Patterson  v.  Great  Western  E.  W.  Co.,  8  C.  P.  89,  the 
Court  held,  under  the  circumstances  of  that  case,  that  "  the 
damage  was  not  continuing  and  that  the  action  should  have 
been  brought  within  six  months." 

The  real  points  in  this  case  are,  was  John  Clair,  the 
plaintiff,  the  occupier  of  this  land,  as  the  actual  owner,  when 
the  defendant  company  began  the  construction,  and  was  he 
so  in  the  year  1905  when  this  action  was  brought?  I  think 
he  was  not  at  either  time,  and  if  I  am  right  in  that  belief 
he  cannot  succeed.  It  appears  that  Cunliffe  had  been  in 
possession  down  to  1871,  that  then  for  a  debt  he  transferred 
whatever  possession  he  had  to  Peter  Clair,  the  plaintiff's 
father,  who  continued  to  have  some  kind  of  possession  until 
1878.  From  that  time  down  to  1888,  when  it  is  said  he  gave 
possession  to  the  plaintiff,  the  land  was  occupied  by  Chisholm. 
In  1890,  when  the  defendant  company  commenced  to  con- 
struct the  railway,  it  found  nobody  in  possession.  No  one 
put  in  any  claim  for  payment  of  compensation,  and  it  was 
not  until  1905,  fifteen  years  later,  that  the  plaintiff  com- 
menced this  action  for  damages. 
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I  think  that  he  has  failed  in  his  proof  and  should  be  non- 
suited, and  that  a  rule  should  be  entered  accordingly. 

McLeod,  J. : — This  is  an  action  for  trespass  brought  by 
John  Clair  against  the  Temiscouata  Eailway  Company.  To 
the  action  the  defendants  plead  several  pleas,  among  them 
the  Statute  of  Limitations. 

The  facts  of  the  case  were  practically  that  John  Clair 
claimed  to  be  in  possession  of  a  piece  of  land  in  the  county 
of  Madawaska,  over  which  the  defendants'  railway  runs.  He 
was  in  possession  himself,  he  claims,  in  1888 ;  and  he  claims 
his  father  and  some  other  parties  had  been  in  possession  from 
1871,  and  that  their  possession  would  enure  to  his  benefit. 

There  may  be  some  question  about  that.  The  jury  found, 
however,  he  was  in  possession  from  then,  and  that  as  a  mat- 
ter of  fact  he  was  in  1888  in  possession  himself.  I  think  the 
evidence  of  that  was  slight,  but  the  jury  so  found  and  the 
learned  Judge  who  tried  the  case  is  satisfied  with  that  find- 
ing, or  submits  to  it. 

The  defendants  in  1890  built  their  railway  across  the 
plaintiffs  land,  and  have  been  using  it  ever  since,  and  run- 
ning their  trains  across  it.  It  appears  the  plaintiff,  although 
he  was  there  at  the  time,  made  no  objection  to  their  taking 
possession  of  the  land  in  1890,  and  they  have  been  using  it  and 
running  their  trains  across  it  from  that  time  down  to  the 
present  time. 

This  action  was  brought  in  1905.  I  have  come  to  the 
conclusion  that  the  plaintiff  cannot  succeed  in  an  action  of 
trespass.  The  trespass  was  committed  when  the  defendants 
took  possession  of  the  land  for  the  purpose  of  their  railway, 
which  was  in  1890,  and  that  trespass  is  completed.  He  had 
a  right  within  any  time  within  the  period  allowed  by  the 
Statute  of  Limitations  to  bring  his  action  and  recover  the 
full  amount  for  trespass.  I  think  that  having  taken  posses- 
sion of  the  land,  the  running  of  their  trains  from  that  time 
down  is  not  trespass  for  which  an  action  will  lie;  it  is  not  a 
continuing  trespass. 

Damages  appear  to  be  assessed  from  the  15th  of  August 
down  to  the  trial  at  the  rate  of  $10  per  year  for  six  ye&rs 
prior  to  the  commencement  of  the  action. 
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I  refer  to  a  case  which  seems  to  me  to  cover  this  case: 
Chaudiere  Machine  and  Foundry  Co.  v.  Canada  Atlantic  B. 
W.  Co.,  33  S.  C.  B.  11. 

Here  the  trespass  was  committed  when  the  railway  went 
on  the  land  and  took  possession  and  built  their  railway.  That 
was  the  trespass,  and  at  that  time  the  plaintiff  could  have 
brought  his  action  and  recovered  full  damages  for  all  the 
land  taken;  and  keeping  it  and  continuing  to  go  on  and  run 
the  railway  is  not  an  actionable  trespass,  because  it  is  no 
trespass  against  the  possession  of  an  owner. 

In  1905  when  the  action  was  brought,  the  defendants 
had  been  in  possession  of  the  land  and  running  the  trains 
over  it  and  using  it.  In  the  case  cited,  as  in  the  present  case, 
the  work  was  completed  and  used,  causing  a  damage  to  the 
defendants  each  year,  and  it  was  held. that  they  could  not 
recover  as  for  a  continuing  trespass.  If  he  has  a  title  he 
might  be  entitled  to  bring  an  action  of  ejectment  and  eject 
them  from  the  land.  I  think  a  judgment  for  nonsuit 
should  be  entered,  because  if  a  verdict  for  the  defendants  is 
entered  it  might  affect  the  plaintiff  in  recovering  the  posses- 
sion of  his  land  by  ejectment,  if  he  is  entitled  to  it.  I  think 
the  action  for  trespass  will  not  lie. 
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Barker,  J.  September  21st,  190(>. 

PETR0P0L0US     v.     F.    E.    WILLIAMS    COMPANY, 

LIMITED. 

Conditional    Sale — Warranty — Waiver — Exercising    Acts    of 
Ownership — Bill  of  Sale — Duress — Costs. 

Trial  of  action  before  Barker,  J. 

The  plaintiffs,  Peter  Petropolous  and  Andrew  Petropo- 
lous,  carry  on  business  in  co-partnership  as  shoe  shiners  and 
cigar  dealers  at  25  King  Street,  in  the  city  of  St.  John. 
They  held  a  lease  of  the  premises  at  a  rental  of  $510,  for  one 
year  from  May  1st,  1905,  which  they  were  able  to  secure  by 
the  defendant,  Frank  E.  Williams,  guaranteeing  the  payment 
of  the  rent.  In  or  about  the  month  of  August,  1905,  the 
defendants  placed  an  automatic  electric  piano  on  the  plain- 
tiffs' premises  and  put  it  in  use.  It  is  set  in  motion  by  the 
insertion  of  a  coin  in  a  slot.  After  it  had  been  on  the  prem- 
ises for  a  few  weeks  it  was  offered  to  the  plaintiff,  Peter 
Petropolous,  for  sale  to  him.  He  agreed  to  buy  it  provided 
the  defendant  Williams  could  secure  a  renewal  of  the  lease 
for  a  further  term  of  four  or  five  years.  Williams  saw  the 
lessors,  and  they  agreed  to  grant  a  new  lease  for  four  years 
at  $540  a  year,  and  payment  by  the  lessee  of  the  water  rates, 
$10,  on  condition  that  Williams  should  continue  to  be  respon- 
sible for  the  rent  or  should  take  the  lease  to  himself.  On 
being  advised  by  the  lessors  that,  in  event  of  the  plaintiffs 
making  default  in  paying  the  rent,  he  would  have  no  remedy 
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by  distress,  Williams  took  the  lease  out  in  his  own  name. 
The  plaintiff,  Peter  Petropoloug,  thereupon  agreed  to  buy  the 
ptiiano  ^or  $750,  $100  to  be  paid  down  and  the  balance  to  be 
paid  in  monthly  payments  of  $50  each.  Subsequently,  on  his 
representing  that  he  was  unable  to  make  the  cash  payment, 
it  was  agreed  that  an  amount  then  earned  by  the  piano,  $19.20, 
should  be  credited  on  acount  of  the  purchase  price,  and  the 
balance  secured  by  twelve  notes  for  $60.90  each,  payable  one, 
two,  three,  four,  five,  six,  seven,  eight,  nine,  ten,  eleven  and 
twelve  months  respectively  after  date.  The  following  agree- 
ment was  at  the  same  time  executed : 

"St.  John,  Sep.  7,  1905. 
To  P.  E.  Williams  Company,  Limited. 

Please  deliver  to  me  one  automatic  electric  piano 
(manufactured  by  the  Automatic  Musical  Co.,  Binghampton, 
N.  Y.),  for  which  I  agree  to  pay  seven  hundred  and  fifty 
($750)  dollars,  to  be  paid  as  follows:  $19.20,  cash  on  receipt 
•of  instrument,  and  the  balance  by  notes  for  $60.90  each,  pay- 
able respectively  one,  two,  three,  four,  five,  six,  seven,  eight, 
nine,  ten,  eleven,  twelve  months  after  date. 

I  agree  not  to  countermand  this  order  a  copy  of  which  I 
hereby  acknowledge  to  have  received,  and  I  agree  that  it  is 
not  to  be  binding  on  you  until  ratified  by  you.  Said  instru- 
ment shall  remain  your  property  absolutely  until  said  pur- 
chase price  and  all  notes  given  therefor  are  fully  paid.  In 
•default  of  payment  of  said  purchase  price  or  any  note  given 
therefor,  you  are  hereby  authorized  to  retake  possession  of 
said  instrument,  for  your  own  use  and  benefit,  without  pro- 
cess of  law  and  without  previous  demand.  It  is  agreed  that 
on  default  being  made  by  me  in  respect  to  payment  of  said 
purchase  price  or  any  part  thereof  as  aforesaid,  or  in  the  event 
of  your  re-taking  possession  of  said  instrument,  my  liability  to 
make  said  payment,  and  upon  said  notes,  shall  not  be  affected 
or  cease  until  I  shall  have  paid  to  you  a  sum  equal  to  $20  per 
month  as  rental  for  the  whole  number  of  months  said  instru- 
ment shall  have  been  in  my  possession,  and  also  the  expense 
of  retaking  possession  of  said  instrument,  and  in  repairing 
damages  thereto.  The  use  and  possession  of  said  instrument 
is  at  my  risk.  It  is  agreed  that  said  instrument  shall  not 
be  removed  from  my  present  premises,  No.  25  King  Street, 
in  the  city  of  St.  John,  without  your  consent  in  writing. 
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It  is  agreed  that  no  money  shall  be  paid  agents  except  on 
your  written  order,  and  that  the  whole  agreement  between  us 
is  contained  herein,  and  may  not  be  varied  or  added  to  by 
agent.  The  said  F.  E.  Williams  Company,  Limited,  guaran- 
tee said  instrument  to  be  free  from  imperfection  in  material 
or  workmanship,  and  agree  to  make  good  any  such  defect  if 
it  appears  within  one  year  from  receipt  of  instrument,  pro- 
vided such  defective  parts  are  delivered  freight  paid  at  St. 
John,  N.  B.  This  guarantee  does  not  cover  repairs  required 
through  accident,  misuse,  neglect,  or  ordinary  wear  or  tear, 
and  does  not  cover  electric  motors. 

(Signed)   Peter  Petropolous. 

(Signed)  F.  E.  Williams  Co.,  Ltd. 
Per  F.  E.  Williams. 

I.  ,  landlord  of  the  premises  occupied  by  the 

above  mentioned  ,  hereby  agree  with  the  said  F. 

E.  Williams  Company,  Limited,  not  to  seize,  distrain,  or  levy 
upon  said  instrument  for  rent  or  debt  due,  or  to  become  due 
in  respect  of  said  premises  while  said  instrument  is  the  pro- 
perty of  the  said  F.  E.  Williams  Company,  Limited." 

The  plaintiffs  asked  the  defendant  Williams  a  number  of 
times  for  their  lease,  but  were  put  off  from  time  to  time  by 
him,  and  in  January  last  he  declined  to  give  it  unless  they 
would  reduce  their  indebtedness  to  the  defendants  and  give 
a  bill  of  sale  to  secure  the  balance.  The  plaintiffs  at  th&ti 
time,  in  addition  to  being  indebted  to  the  defendants  for  the 
price  of  the  piano,  owed  them  nearly  $400  for  cigars  and 
tobaccos.  The  plaintiffs  thereupon  paid  the  defendants  $100, 
$60.90  of  which  was  applied  in  retiring  one  of  the  piano 
notes,  and  the  balance  in  reduction  of  the  current  account. 
The  plaintiffs  also  executed  a  bill  of  sale  in  favour  of  the 
defendants  upon  their  stock-in-trade  and  fixtures  to  secure 
the  balance  of  their  indebtedness,  including  the  amount  owing 
on  the  piano,  and  a  note  was  also  given  for  $363.55,  to  cover 
the  balance  of  the  current  account.  The  defendant  Williams 
then  executed  a  lease  of  the  premises  to  the  plaintiffs  for  a 
term  of  three  vears  and  eleven  months  at  the  rental,  and  sub- 
ject  to  the  conditions  contained  in  the  lease  to  himself.  After 
the  purchase  of  the  piano  the  plaintiffs  complained  that  it  was 
not  working  well.  The  defendants  had  it  examined  and 
found  that  some  of  the  keys  had  swelled  owing  to  damp. 
The  defendants  substituted  another  piano  for  it,  and  after  it 
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had  been  in  plaintiffs'  possession  a  number  of  months  they 
made  complaints  of  it  to  the  defendants.  The  defendants 
offered  to  send  it  to  the  manufacturers  to  be  cleaned  and 
repaired  without  expense  to  the  plaintiffs,  but  this  offer  was 
declined. 

The  plaintiffs  by  their  bill  alleged  that  the  defendant 
Williams  obtained  the  lease  of  the  premises  occupied  by  the 
plaintiffs  at  a  rental  of  $510;  that  when  he  obtained  it  he 
was  acting  in  a  fiduciary  capacity,  and  undertook  to  procure 
it  in  the  name  of  the  plaintiffs,  but  that  contrary  to  good 
faith  and  in  fraud  of  the  plaintiffs,  he  procured  a  lease  in  his 
own  name,  and  forced  the  plaintiffs  to  pay  a  higher  rent  than 
that  reserved  in  the  original  lease,  and  that  he  inserted  terms 
and  conditions  in  his  lease  to  the  plaintiffs  of  an  onerous 
and  vexatious  character.  It  was  shewn  on  the  hearing  of  the 
motion  that  the  rent  reserved  and  the  terms  in  both  leases 
were  the  same.  The  plaintiffs  paid  the  note  given  for  the 
current  account,  but  declined  to  pay  the  notes  given  for  the 
piano.  The  evidence  for  the  defendants  established  that 
they  had  always  been  ready  and  willing  to  perform  and  fulfil 
the  terms  of  the  warranty  with  the  piano,  and  they  claimed 
that  there  had  been  no  breach  of  it;  and  that  they  believed 
that  if  there  was  any  trouble  with  the  piano  it  could  easily  be 
rectified.  They  also  claimed  that  the  plaintiffs  had  misused 
the  piano,  and  that  if  repairs  were  required  to  it  they  were 
due  to  misuse  or  neglect  by  the  plaintiffs  or  to  ordinary  wear 
and  tear  within  the  exceptions  in  the  warranty.  By  their 
bill,  upon  which  an  interim  injunction  was  granted,  the 
plaintiffs  prayed  that  the  defendants  might  be  restrained  from 
seizing  or  taking  possession  of  the  goods  and  chattels  con- 
veyed by  the  bill  of  sale;  that  the  bill  of  sale  might  be  set 
aside ;  that  the  contract  for  the  sale  of  the  piano  might  be  can- 
celled ;  that  the  defendants  might  be  directed  to  repay  to  the 
plaintiffs  $60.90,  the  amount  paid  on  account  of  the  piano, 
and  to  deliver  up  to  the  plaintiffs  the  notes  given  for  the 
piano ;  and  that  the  defendant  Williams  might  be  directed  to 
execute  a  lease  to  the  plaintiffs  upon  the  same  terms  as  those 
m  the  lease  to  him.  It  appeared  that  five  of  the  notes  given 
for  the  piano  had  been  discounted  by  the  defendants  with 
the  Bank  of  Nova  Scotia  prior  to  the  service  of  the  injunction 
order. 

\V.  W.  Allen,  K.C.,  for  plaintiffs. 
W.  H.  Trueman,  for  defendants. 
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Barker,  J.: — The  bill  alleges  that  when  the  first  note 
fell  due,  which  would  be  on  the  10th  October,  1905,  the  plain- 
tiff Peter  Petropolous  did  not  pay  it  because  the  piano  became 
out  of  order  in  about  twenty  days  after  the  note  was  given, 
and  was  not  doing  its  work.  This  was  shortly  before  the 
second  piano  was  furnished.  The  bill  also  alleges  that,  the 
second  piano  soon  got  out  of  order;  that  it  would  not  work, 
and  that  it  was  not  such  a  piano  as  it  was  represented  and 
warranted  to  be.  The  bill  further  alleges  that  one  of  the 
objections  the  plaintiff  Peter  had  to  buying  the  piano  was 
that  he  had  but  a  short  lease  of  the  premises,  and  that  it  was 
a  part  of  the  arrangement  of  the  purchase  that  the  defen- 
dant should  procure  a  renewal  of  the  lease*  for  a  longer  period 
on  substantially  the  same  terms;  that  he  did  procure  a  re- 
newal but  took  it  in  his  own  name,  and  then  refused  to  give 
the  plaintiffs  a  lease  until  they  executed  the  mortgage  in 
question.  It  further  alleges  that  the  mortgage  was  given 
under  this  pressure;  and  that- the  plaintiffs  were  ignorant  of 
the  nature  and  effect  of  its  provisions,  having  an  imperfect 
knowledge  of  the  English  language,  and  being  without  legal 
advice.  The  bill  also  charges  that  not  only  did  the  defen- 
dant take  advantage  of  the  plaintiffs'  ignorance  of  English 
and  the  fact  of  his  having  the  lease  in  his  own  name,  to  force 
them  to  give  the  mortgage  and  pay  the  first  note,  but  that  as 
to  the  defendant  Williams  he  stood  in  a  fiduciary  position  in 
reference  to  the  renewal  lease,  which  the  plaintiffs  seek  to 
have  transferred  to  them.  The  prayer  of  the  bill  is  (1)  for 
an  injunction  restraining  the  defendant  F.  E.  Williams  from 
taking  possession  and  proceeding  under  the  mortgage;  (2) 
that  the  mortgage  be  set  aside  and  its  cancellation  on  the  re- 
cords ordered;  (3)  that  it  be  declared  that  the  contract  for 
the  sale  of  the  piano  be  cancelled,  and  that  the  defendants  be 
ordered  to  repay  to  the  plaintiffs  the  sum  of  $60.90,  the 
amount  of  one  of  the  notes  paid  by  the  plaintiffs,  and  to 
deliver  the  other  eleven  notes  back  to  the  plaintiffs,  and  be 
restrained  from  bringing  any  action  on  them;  and  (4)  that 
the  defendant  F.  E.  Wiliams  be  ordered  to  execute  a  lease  to 
the  plaintiffs  upon  the  same  terms  that  are  contained  in  the 
lease  to  him. 

It  is  important  to  bear  in  mind  the  following  dates.  The 
first  lease  is  dated  March  4th,  1905,  and  expired  May  1st, 
1906.  The  piano  contract  and  notes  are  dated  September 
7th,  1905,  the  chattel  mortgage  February  14th.  19'6.  the  notice 
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of  repudiation  was  given  April  3rd,  1906,  and  this  suit  was 
commenced  April  10th,  1906,  when  I  granted  an  interim 
injunction  restraining  proceedings  under  the  mortgage. 
Later  on  this  injunction  was  continued  on  condition  of  the 
money  secured,  $680,  being  paid  into  Court.  It  will  also  per- 
haps prevent  confusion  if  I  point  out  that  although  the  pur- 
chase of  the  piano  was  made  in  the  name  of  the  plaintiff  Peter 
— and  the  notes  were  given  by  him,  and  the  lease  was  to  him 
alone, — both  the  plaintiffs  who  are  brothers  and  in  partner- 
ship, joined  in  the  mortgage,  and  they  were  both  interested 
in  the  whole  transaction.  In  the  same  way,  though  the  plain- 
tiffs' indebtedness  was  all  to  the  defendants,  the  F.  E.  Williams 
Company,  Limited,  and  the  lease  was  taken  in  the  name  of 
the  defendant  F.  E.  Williams  and  the  mortgage  was  to  him, 
they  represent  the  same  interest,  Williams  being  president 
and  manager  of  the  company,  and  I  presume  its  principal 

shareholder. 

* 

The  specific  relief  prayed  for  is  claimed  on  three  grounds : 

(1)  that  the  mortgage  was  given  under  coercion  and  pro- 
cured as  the  result  of  the  plaintiffs'  ignorance  of  its  nature 
and  contents,  and  in  the  absence  of  competent  or  legal  advice ; 

(2)  that  the  defendant  Williams  holds  the  renewal  lease  as 
trustee  for  the  plaintiffs;  (3)  that  the  plaintiffs  by  reason 
of  a  breach  of  warranty  by  the  defendants  were  entitled  to 
return  the  piano  and  repudiate  the  contract  which  they  did 
do  by  their  notice  of  April  3rd.  and  that  as  a  legal  result  the 
notes  could  not  be  recovered  upon,  and  the  mortgage  could 
not  be  enforced,  the  note  for  the  cigars  mentioned  in  the  mort- 
gage having  been  paid  before  the  suit  was  commenced. 

The  larger  part  of  the  evidence  as  well  as  of  the  argument 
was  directed  to  the  third  ground,  but  as  the  first  two  points 
only  involve  a  part  of  the  relief  asked  for,  I  shall  dispose  of 
them  first  There  is  no  doubt  I  think  that  the  plaintiffs 
are  entitled  to  the  full  benefit  of  the  renewal  lease.  As  to 
the  mortgage,  however,  I  think  the  evidence  fails  in  showing 
anything  like  duress  or  an  improper  advantage  taken  of  the 
plaintiffs  by  reason  of  their  ignorance  of  English  or  their 
ignorance  of  the  nature  of  the  transaction.  So  far  from  this 
being  the  case,  special  care  seems  to  have  been  taken  to  make 
them  understand  all  about  it.  The  plaintiffs  both  gave  their 
evidence  in  English,  and  though  they  may  not  be,  and  pro- 
bably are  not,  sufficiently  well  acquainted  with  the  language 
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to  understand  or  read  a  document  such  as  the  mortgage  with- 
out explanation  or  assistance,  they  obviated  all  difficulty,  be- 
cause they  took  the  precaution  of  having  the  witness  Sper- 
dakes — a  friend  and  fellow-countryman  of  theirs,  who  seems 
to  understand  English  very  well — with  them,  and  he  explained 
at  all  events  to  the  plaintiff  Peter,  who  was  the  acting  man 
in  the  business,  not  only  before  the  mortgage  was  prepared, 
the  general  nature  of  such  a  security,  but  at  the  time  of  its 
execution  he  explained  the  nature  and  contents  of  this  par- 
ticular instrument.  It  is  true  that  the  plaintiff  Andrew  was 
not  present  whim  the  mortgage  was  read  over  in  Mr.  True- 
man's  office  and  Peter  executed  it,  but  he  says  that  Peter 
told  him  about  it  and  he  knew  that  it  was  a  security  to 
Williams  for  his  money.  Sperdakes  says  that  Peter  was  very 
anxious  to  get  his  lease;  that  he  came  to  him  and  told  him 
the  defendants  wanted  a  bill  of  sale ;  that  he  explained  to  him 
what  a  bill  of  sale  was  and  that  Peter  said  he 
would  give  all  the  stuff  he  had  in  the  store;  he  wanted! 
his  lease.  He  also  says  that  the  defendant  advised  Peter 
not  to  give  the  bill  of  sale,  but  that  the  plaintiffs  wanted  to 
do  so,  and  said  they  would  give  anything  to  get  the  lease. 
The  defendant  says  that  he  did  not  want  a  bill  of  sale;  that 
he  advised  the  plaintiff  not  to  give  it  as  it  would  interfere 
with  his  credit.  He  does,  however,  admit  that  as  the  indebt- 
edness of  the  plaintiff  to  him  was  then  nearly  $1,200,  he  was 
desirous  of  having  some  security  and  proposed  that  he  should 
hold  the  lease  in  his  own  name  for  that  purpose.  The  plain- 
tiffs, however,  refused  this,  and  the  mortgage  seems  to  have 
been  the  result.  While  the  defendant  may  not  have  absolutely 
refused  to  give  the  plaintiffs  the  lease,  he  did  delay  doing  so, 
and  I  think  with  a  view  of  getting  security.  The  plaintiffs 
were,  however,  in  no  way  bound  to  give  the  security.  They 
had  the  same  means  of  enforcing  their  right  to  the  lease  that 
they  have  now.  The  existing  lease  did  not  expire  for  nearly 
three  months  after  the  security  was  actually  given  and  the 
plaintiffs  were  under  no  pressure  arising  out  of  the  want  of 
the  renewal  which  rendered  it  necessary  for  them  to  give  the 
security.  There  is  a  distinction  between  an  agreement  to  pay 
money  to  be  released  from  a  wrongful  arrest,  and  an  agree- 
ment to  pay  money  for  the  release  of  goods  unlawfully  de- 
tained. In  Skeats  v.  Beale,  11  A.  &  E.  983,  Lord  Denman 
says  that  "it  is  of  great  importance  that  parties  should  be 
holden  to  those  remedies  for  injuries  which  the  law  prescribes, 
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rather  than  allowed  to  enter  into  agreements  with  a  view  to 
prevent  them,  intending  at  the  time  not  to  keep  their  con- 
tracts." Of  course  money  paid  in  order  to  obtain  possession 
of  goods  improperly  detained,  may  be  recovered  back,  but  the 
distinction  seems  to  be  that  although  the  mere  duress  of  goods 
will  not  avoid  a  contract,  a  payment*  of  money  in  order  to 
obtain  them  is  not  a  voluntary  payment:  per  Parke,  B.,  in 
Parker  v.  Bristol  and  Exeter  B.  W.  Co.,  6  Ex.  705. 

This  case  is  not  a  case  of  duress  of  goods.  The  defendant 
had  no  goods  belonging  to  the  plaintiffs,  but  he  was  under 
an  equitable  obligation  enforceable  by  this  Court  to  execute 
and  deliver  to  the  plaintiffs  a  sub-lease  of  their  premises.  It 
seems  to  me  a  very  unreasonable  thing  to  suppose  that  the 
plaintiffs,  who  were  willing  to  give  their  stock  as  a  security 
for  the  defendants'  claim  in  order  to  get  their  lease,  and 
actually,  according  to  their  version  of  the  transaction,  did  so, 
could  turn  round  and  set  aside  the  transaction  afterwards  on 
the  ground  of  coercion.  The  only  reason  pressing  upon  the 
plaintiffs  was  the  fear  that  the  defendant  might  die  without 
executing  the  lease,  or  something  of  that  kind.  The  plain- 
tiffs are  I  think  entitled  to  the  renewal  lease,  though  they 
do  not  seem  to  have  objected  to  the  one  that  was  actually 
delivered  to  them  until  this  suit  was  commenced.  In  fact 
the  only  difference  between  the  two  is  that  one  expires  a 
month  earlier  than  the  other. 

I  do  not  think  the  plaintiffs  can  maintain  the  third  ground. 
Conceding  that  the  plaintiffs  were  entitled  to  retain  and  use 
the  piano  for  such  a  time  as  might  reasonably  be  necessary  in 
order  to  determine  whether  or  not  it  was  up  to  the  require- 
ments of  the  contract  and  warranty,  and  their  right,  if  it  were 
not  so,  to  return  it  and  repudiate  the  contract,  except  as  to 
their  remedy  on  it  for  damages,  what  is  their  position  as 
shewn  by  the  evidence  ?  Whether  there  was  in  fact  a  breach 
of  warranty  or  not,  or  whether  the  piano  fulfilled  all  the  re- 
quirements of  the  contract  or  not,  is  a  question  of  fact  upon 
which  I  have  heard  a  large  amount  of  evidence,  but  upon 
which  I  do  not  express  any  opinion,  as  it  is  not  in  my  view 
necessary  for  the  determination  of  this  case,  and  I  do  not 
wish  to  embarrass  the  parties  by  my*  view  on  the  point  should 
it  arise  in  any  future  litigation.  I  think  the  plaintiffs  have 
forfeited  their  right  to  return  the  piano,  even  if  that  right 
once  existed.     On  the  3rd  April,  1906,  when  this  notice  was 
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given,  nearly  seven  months  had  elapsed  from  the  time  the 
second  piano  was  delivered,  and  both  pianos  had  been  in  the 
plaintiffs'  shop  for  two  weeks  previous  to  the  purchase.  That 
in  my  opinion  was  a  much  longer  time  than  was  either  reas- 
onable or  necessary  for  the  purpose  of  ascertaining  whether 
the  instrument  was  up  to  the  warranty  and  what  was  con- 
tracted for.  If  the  plaintiffs'  account  is  not  altogether  ex- 
aggerated, all  the  time  that  it  was  in  use,  certainly  four 
months,  it  was  constantly  getting  out  of  order,  and  was  not 
working,  except  at  uncertain  intervals.  Yet  they  kept  it,  used 
it,  and  received  $38  from  its  earnings.  Andrew  Petropolous 
said  in  his  evidence  that  it  had  not  been  working  at  all  since 
November  or  December.  Complaints  were  made,  it  is  true, 
but  no  formal  notice  was  given  until  April.  This  is  in  my 
opinion  a  much  longer  time  than  was  necessary  or  reasonable 
for  the  purpose  of  trial.  It  was  contended  before  me  that 
the  notice  was  useless  for  any  purpose,  because  the  piano  was 
sold  with  an  express  warranty,  and  in  that  case  the  pur- 
chaser having  received  it,  could  not  afterwards  return  it,  as 
there  was  no  provision  in  the  contract  to  that  effect.  Hinch- 
cliffe  v.  Barwick,  0  Ex.  D.  177,  and  other  cases  may  be  cited 
for  that  position.  On  examining  these  cases,  I  think  it  will 
be  found  that  they  only  apply  where  the  sale  has  been  an 
absolute  one,  and  where  the  property  in  the  chattel  has 
passed  to  the  vendee.  In  Street  v.  Blay,  2  B.  &  Ad.  456, 
Lord  Tenterden  speaks  of  it  as  a  well  known  doctrine  that 
when  the  property  in  the  specific  chattel  has  passed  to  the 
vendee  and  the  price  has  been  paid,  he  has  no  right  to  return 
the  article  and  revest  the  property  in  the  vendor,  but  he  must 
sue  on  the  warranty.  He  says,  however,  that  as  to  executory 
contracts,  the  purchaser  may  return  the  chattel  as  soon  as 
he  discovers  the  defect  in  it,  provided  he  has  done  nothing 
more  in  the  meantime  than  was  necessary  to  give  it  a  fair 
trial.  He  adds :  "  The  observations  above  stated  are  in- 
tended to  apply  to  the  purchase  of  a  certain  specific  chattel, 
accepted  and  received  by  the  vendee,  and  the  property  in 
which  is  completely  and  entirely  vested  in  him."  In  the 
present  case,  by  the  terms  of  the  original  purchase,  the  pro- 
perty in  the  piano  was  not  to  pass  until  the  notes  had  been 
paid  in  full.  It  therefore  required  no  act  of  the  plaintiffs 
to  revest  the  property  in  the  defendants,  because  they  had 
never  parted  with  it,  unless  the  position  was  changed  by  what 
took  place  subsequently.     There  is  another  feature  of  this 
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ease  which  seems  to  me  of  importance,  but  which  was  not 
referred  to  at  the  hearing.  By  the  mortgage  of  the  14th 
February,  1906,  which  the  defendants  are  seeking  to  enforce, 
the  plaintiffs,  in  order  to  secure  the  payment  of  the  remain- 
ing eleven  notes  for  $60.90  each,  and  also  a  note  for  $363.55 
given  in  settlement  of  the  defendants'  account  for  cigars, 
conveyed  to  the  defendants  by  way  of  mortage,  among  other 
chattels,  this  same  piano  described  as  "one  electric  auto- 
matic piano  numbered  9848."  The  mortgage  also  contains 
a  oovenant  by  the  plaintiffs  for  the  payment  of  all  the  notes 
and  a  proviso  by  which  on  the  happening  of  any  one  of  a  very 
long  list  of  events,  in  addition  to  default  in  payment,  and 
with  which  the  non-payment  has  nothing  to  do,  the  defen- 
dants were  authorized  to  take  possession  of  this  piano  and 
the  other  chattels,  sell  them  privately  or  at  auction,  and  out 
of  the  proceeds  to  repay  themselves  the  amount  due  on  the 
notes  with  expenses,  and  to  pay  the  surplus  to  the  plain- 
tiffs. Such  a  dealing  with  the  property,  especially  after  five 
months  had  elapsed  after  its  purchase,  seems  to  me  conclu- 
sive evidence  of  the  plaintiffs'  option  to  retain  it.  They 
conveyed  the  property  as  their  own  to  their  vendor  to  secure 
payment  of  the  purchase  money,  and  by  their  covenant  under 
seal  they  bound  themselves  to  pay  it.  I  am  unable  to  see 
how  these  parties,  the  one  as  against  the  other,  could  in  the 
face  of  this  mortgage  be  heard  to  say  that  the  relation  be- 
tween them  was  other  than  that  of  mortgagor  and  mortgagee, 
although  by  the  terms  of  the  original  purchase  the  property 
was  not  to  pass  until  payment  of  the  notes.  As  against  the 
mortgagee,  the  mortgagor  is  estopped  from  denying  title: 
Doe  v.  McDonald,  1  Allen  673.  In  the  case  already  re- 
ferred to  (Street  v.  Blay),  Lord  Tenterden  says:  "But 
whatever  may  be  the  right  of  the  purchaser  to  return  such 
a  warranted  article  in  an  ordinary  case,  there  is  no  authority 
to  shew  that  he  may  return  it  where  the  purchaser  has  done 
more  than  was  consistent,  with  the  purpose  of  trial;  when 
he  lias  exercised  the  dominion  of  an  owner  over  it  by  selling 
and  parting  with  the  property  to  another,  and  when  he  has 
derived  permanent  benefit  from  it.  These  are  acts  of  owner- 
ship wholly  inconsistent  with  the  purpose  of  trial,  and  which 
are  conclusive  against  the  defendant,  that  the  particular 
chattel  was  his  own."  It  was  under  this  mortage  the  defen- 
dants were  about  to  proceed  when  they  were  restrained  by 
tho  injunction,  but  had  they  gone  on  and  sold  this  piano, 
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the  purchaser  would  have  got  an  absolute  title  to  it  as  against 
both  plaintiffs  and  defendants — the  same  title  which  the 
plaintiffs  conveyed  to  the  defendants  by  way  of  mortgage: 
Chapman  v.  Morton,  11  M.  &  W.  584. 

I  am  therefore  of  opinion  that  the  plaintiffs  had  lost  their 
right  to  return  the  piano  if  it  ever  existed,  and  that  this  case 
must  be  dealt  with  as  if  the  plaintiffs  had  elected  to  keep  it; 
not  necessarily  as  a  piano  up  to  the  warranty,  but  for  which 
they  would  at  least  be  liable  to  pay  the  defendants  the  con- 
tract price,  less  the  difference  between  its  actual  value  and 
its  value  if  up  to  the  warranty.  If  the  piano  was  in  fact 
up  to  the  warranty,  a  question  upon  which  I  make  no  finding, 
then  this  bill  must  be  dismissed,  because  the  plaintiffs  would 
be  liable  for  the  whole  contract  price.  If  it  has  been  ac- 
cepted quantum  valebat,  what  are  the  rights  and  remedies 
of  the  parties?  The  difference  between  the  actual  value  of 
the  piano  and  its  value  if  up  to  the  warranty,  is  recoverable 
either  in  an  action  by  the  plaintiffs,  together  with  any  special 
damages  they  may  have  sustained  by  reason  of  a  breach  .of 
the  warranty,  or  it  may,  in  the  case  of  an  action  on  the  notes 
being  brought  by  the  defendants,  possibly  by  set-off  as  pro- 
vided by  s.  117  of  the  Supreme  Court  Act,  c.  111.  No  such 
case  as  that  is  however  set  up  by  this  bill ;  and  if  this  Court 
could  entertain  any  such  cross-claim,  I  have  no  evidence 
whatever  before  me  to  enable  me  to  ascertain  the  damages. 
The  bill  would  in  that  case  be  merely  a  redemption  bill,  filed 
in  order  to  ascertain  the  amount  due  with  a  view  to  its  pay- 
ment in  order  to  redeem  the  property.  A  bill  to  set  aside  a 
mortgage  for  fraud  cannot  very  well  be  turned  into  a  bill 
to  redeem  the  mortgage.  But  if  it  could  be,  it  is  not  the 
usual  practice  of  this  Court  to  entertain  a  suit  involving 
such  an  accounting,  where  damages  are  to  be  set  off  against 
a  debt:  Glennie  v.  Imri,  3  Jur.  432.  The  plaintiffs'  remedy 
on  their  contract,  or  for  breach  of  warranty,  is  not  pre- 
judiced by  payment  of  the  purchase  money :  Mondel  v.  Steele, 
18  M.  &  W.  838,  per  Parke,  B. 

There  will  be  a  decree  that  the  defendant  Williams  give 
a  new  lease,  and  the  defendants  must  have  the  option  of 
taking  the  money  in  Court  on  delivering  up  the  notes  and 
discharging  the  mortgage.  If  they  do  not  so  elect,  the  money 
will  go  back  to  the  plaintiffs  and  the  injunction  will  be  dis- 
solved. 
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As  to  the  costs,  I  think  the  defendants  must  have  their 
costs,  except  those  of  such  part  of  their  answer  as  relates  to 
the  renewal  lease.  I  do  not  think  that  under  the  circum- 
stances the  plaintiffs  are  entitled  to  any  costs.  They  have 
failed  in  the  principal  object  of  their  suit,  and  the  defendant 
company  would  not  have  been  a  necessary  party  to  the  bill  if 
it  had  been  filed  simply  to  enforce  the  execution  of  a  new 
lease.  The  defendant  Williams  was  not  asked  for  a  different 
lease,  in  fact  the  plaintiffs  accepted  the  one  they  got  without 
objection,  and  executed  a  counterpart  of  it,  and  if  the  lease 
had  been  the  only  matter  in  dispute  it  is  not  likely  that  this 
suit  would  have  ever  been  commenced :  Vernon  v.  Oliver,  11 
S.  C.  R.  at  p.  165. 


NEW  BRUNSWICK. 

Barker,  J.  September  21st,  1906. 

SIMOXDS  v.  COSTER. 

Trustee — Accounts — Charge  for  Preparing  List  of  Securities 
— Refusal  to  Account — Interest — Costs. 

Taking  of  accounts  before  Barker,  J. 
D.  Mullin,  K.C.,  for  plaintiff. 
A.  0.  Earle,  K.C.,  for  defendant. 

Barker,  J. : — For  some  years  previous  to  1906  the  defen- 
dant acted  as  the  plaintiff's  agent  in  the  management  of  her 
property  at  St.  John.  His  power  of  attorney  was  revoked 
and  Mr.  Mullin  appointed  in  his  place  in  December  last. 
Xotice  of  the  cancellation  was  given  to  Mr.  Coster  by  !Mr. 
Mullin  on  the  30th  December  last,  and  on  the  same  day  he 
received  the  following  letter,  dated  11th  December,  from 
the  plaintiff,  Miss  Simonds,  and  her  mother,  who 
had  also  been  interested  in  the  property:  "We  beg 
to  inform  you  that  after  mature  consideration,  we 
have  deckled  to  make  a  change  in  the  agency  for 
the  property  owned  by  me,  Irene  M.  Simonds,  but  in 
which  my  mother,  who  joins  me  in  this  letter,  hitherto  has 
had  an  interest,  which,  however,  she  has  released  to  me,  as 
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well  also  as  her  share  or  interest  in  the  moneys  now  in  your 
hands,  being  balance  of  account  current.  We  have  had  it 
in  our  mind  for  some  time  to  give  the  management  of  our 
affairs  and  business  to  Mr.  Daniel  Mullin,  husband  of  our 
dear  grandchild  and  niece  Constance.  Accordingly  a  power 
of  attorney  has  been  executed  to  him  and  the  one  heretofore 
held  by  you  has  been  revoked.  Kindly  deliver  to  Mr.  Mullin 
all  leases,  documents,  deeds,  plans,  books,  accounts,  records, 
rent  rolls,  and  papers,  relating  to  the  property,  as  well  as 
any  balance  in  your  hands  payable  to  us,  but  to  which  I, 
Irene  M.  Simonds,  am  exclusively  entitled  under  the  release 
executed  to  me  by  my  mother.  Thanking  you,  dear  Mr. 
Coster,  for  the  valuable  services  you  have  rendered  to  us," 
etc. 

Application  was  made  to  Mr.  Coster  by  'Mr.  Mullin  for 
his  account  for  the  year  1905 — the  only  year  about  which  any 
question  arises,  and  for  the  leases  and  other  securities  in 
his  hands,  but  as  no  attention  was  paid  to  this  demand,  Mr. 
Mullin  on  the  9th  March,  commenced  this  suit.  No  appear- 
ance was  entered,  and  on  the  17th  April  the  bill  was  taken 
pro  confesso,  and  the  matter  was  sent  to  a  referee  in  the 
usual  way  to  take  the  account  for  the  year  1905,  and  report 
the  balance  due.  On  the  19th  May  the  defendant  filed  an 
account  with  the  referee,  and  on  the  28th  of  that  month,  Mr. 
Mullin,  acting  for  the  plaintiff,  filed  an  affidavit  objecting 
lo  three  items  in  the  credit  side  of  the  account.  The  referee 
then  issued  a  warrant  for  the  parties  to  proceed,  but  as  the 
defendant  did  not  attend  at  the  return,  the  referee  disallowed 
these  three  items,  and  reported  a  balance  of  $2,439.75  due 
the  plaintiff,  including  the  sum  of  $43.65  for  interest  on  the 
balance  in  the  defendant's  hands  from  February  3rd,  1906, 
at  which  time  he  was  formally  notified  that  interest  on  the 
balance  would  be  claimed.  Exceptions  to  the  report  were 
filed,  and  on  the  matter  coming  before  me  on  a  motion  to 
confirm  the  report,  I  consented  with  the  concurrence  of  coun- 
sel for  both  parties,  to  hear  the  matter  myself,  rather  than 
incur  the  expense  of  sending  it  back  to  the  referee. 

Defendant's  account  as  filed  with  the  referee  shews  a  bal- 
ance of  $1,535.92  on  hand  at  the  beginning  of  the  year,  and 
at  the  end  of  it  a  balance  on  hand  of  $113.60. 

The  account  is  stated  thus: — 
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Total  reoeipts  for  the  year $5,258  40 

Cash  on  hand  January  1st,  1905 1,535  92 

$6,794  32 

Total  disbursements  for  the  year 6,680  72 

Balance $113  60 

The  three  items  objected  to  and  disallowed  are:  (1)  a 
charge  of  $2,000  paid  in  discharge  of  a  mortgage  to  Major 
Campbell;  (2)  a  charge  of  $100  for  making  a  schedule  of 
the  leases  and  securities  on  their  being  handed  over;  and  (3) 
a  charge  of  $182.50  paid  to  Madame  de  Bury.  It  is  unneces- 
sary to  discuss  items  1  and  3,  because  Mr.  Coster's  counsel 
now  admits  that  the  charge  of  $2,000  cannot  be  sustained, 
and  on  Mr.  Coster's  explanation  of  the  payment  to  Madame 
de  Bury,  Mr.  Mullin  very  properly,  as  I  think,  withdrew  all 
objections  to  it.  That  leaves  the  charge  of  $100,  the  claim 
for  interest,  and  the  question  of  costs,  tp  be  disposed  of. 

As  to  the  $100  charged  for  making  a  schedule  of  the 
leases:  I  was  at  first  disposed  to  think  that  the  item  migjit 
possibly  be  sustained  on  the  ground  that  the  service  was  to 
some  extent  for  the  benefit  of  the  trust  estate;  but  on  fur- 
ther consideration  I  think  that  the  charge  must  be  disallowed. 
1  am  not  speaking  as  to  the  amount  of  the  sum  charged,  but 
as  to  the  charge  itself.  Mr.  Coster  was,  of  course,  not  acting 
gratuitously — he  received  the  usual  commission  of  5  per  cent, 
on  collections,  and  also  ordinary  solicitor's  fees,  as  I  judge 
from  their  being  charged  in  the  account  without  objection. 
The  sum  of  $327.51  is  allowed  in  the  year's  account  under 
these  two  heads;  and  I  am  not  sure  that  I  should  be  going 
too  far  if  I  were  to  hold  that  a  service  like  this  is  but  a  part 
of  the  consideration  for  which  the  commissions  are  paid. 
Apart,  however,  from  that,  I  think  the  charge  cannot  be  sus- 
tained. How  is  the  plaintiff's  estate  benefited  by  this  out- 
lay? It  was  no  doubt  a  prudent  and  business-like  course  to 
adopl,  to  prepare  this  list  as  a  receipt  from  the  principal  to 
her  agent  for  the  property  handed  over,  but  it  is  solely  for 
the  protection  of  the  agent  who  is  handing  it  over.  It  is 
nothing  more  than  a  receipt,  a  long  one  and  one  which  re- 
quired some  time  for  its  preparation,  but  a  mere  receipt 
nevertheless.  If  a  decree  had  been  made  by  this  Court  direct- 
ing the  defendant  to  hand  over  these  securities  and  leases, 
which  admittedly  were  the  plaintiff's  property,  it  would  not 
have  been  made  a  condition  that  a  charge  like  this  should 
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be  paid.  The  expenditure  only  became  necessary  when  .the 
plaintiff  demanded  and  was  entitled  to  receive  her  securities 
from  her  agent.  I  cannot  think  so  clear  and  unmistakable 
a  right  is  to  be  clogged  by  a  payment  to  the  agent  for  making 
a  list  of  the  securities — something  not  asked  for  or  required 
•  by  the  principal,  and  in  no  way  necessary  to  the  defendant 
for  the  discharge  of  his  duty  to  deliver  the  property.  To 
state  a  case  by  way  of  illustration :  We  will  suppose  that  A. 
is  possessed  of  $100,000  of  municipal  debentures — say  200  of 
$500  each.  He  wishes  to  leave  St.  John  and  travel  abroad  for 
two  or  three  years,  and  he  places  these  securities  in  the  hands 
of  an  agent,  with  instructions  to  collect  the  coupons  and  remit 
him  the  moneys,  retaining  a  commission  of  5  per  cent.  In 
three  years  A.  returns  and  resumes  the  management  of  his  own 
affairs.  He  asks  his  agent  to  hand  him  over  his  200  deben- 
tures. The  agent  says  yes,  but  I  made  a  schedule  of  them, 
shewing  their  dates  and  numbers;  it  took  my  clerks  a  week 
to  do  it,  and  I  have  charged  $100  for  the  work,  and  before 
you  can  get  your  property  you  must  pay  this  amount.  Could 
such  a  claim  be  sustained?     I  think  not. 

The  next  question  is  as  to  the  interest.  The  referee  has 
allowed  it  at  5  per  cent,  from  the  3rd  February,  when  the 
defendant  was  notified  that  it  would  be  claimed.  Apart 
from  any  question  of  notice,  I  think  this  is  a  case  where  the 
defendant  must  be  charged  with  interest.  In  Pearse  v. 
Green,  1  J.  &  W.  at  p.  140,  the  Master  of  the  Rolls  says: 
u  It  is  the  first  duty  of  an  accounting  party,  whether  an 
agent,  a  trustee,  a  receiver  or  an  executor,  for  in  this  respect, 
as  was  remarked  by  the  Lord  Chancellor  in  Lord  Hardwicke 
v.  Vernon,  they  all  stand  in  the  same  situation,  to  be  con- 
stantly ready  with  his  accounts.  Was  that  the  case  with  these 
persons?  No;  it  is  admitted  that  though  called  upon,  they 
rendered*no  account;  it  cannot  be  said  that  in  their  characters 
of  agents  and  managers  they  performed  their  duty."  The 
Master  of  the  Rolls  goes  on  to  say  that  this  refusal  to  account 
is  a  clear  ground  for  charging  the  agent  with  interest  and 
with  costs.  That  of  itself  is  sufficient  where  there  is  no 
charge  of  fraud :  Turner  v.  Burkinshaw,  2  Ch.  D.  488.  See 
also  Harsant  v.  Blair  &  Co.,  56  L.  J.  Q.  B.  511.  I  think  the 
amount  for  which  the  defendant  is  liable  is  the  $113.00 
admitted  to  be  on  hand  and  the  $2,100,  in  all  $2,213.60,  and 
interest  on  that  sum  from  February  3rd,  1906,  until  paid, 
at  the  rate  of  5  per  cent. 
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I  come  now  to  the  question  of  costs,  perhaps  the  most 
important  question  involved  in  the  case.  In  order  to  deter- 
mine this  it  is  necessary  to  look  somewhat  closely  into  the 
conduct  of  the  parties.  It  was  more  than  hinted  on  the  argu- 
ment before  me  on  this  point  that  the  litigation  was  prompted 
irom  motives  of  personal  animosity:  that  it  was  altogether 
unnecessary,  and  that  it  might  easily  have  been  avoided ;  and 
it  was  contended  on  that  account  that  the  defendant  should 
not  be  made  to  pay  costs,  or  at  all  events  but  a  small  propor- 
tion of  them.  If  the  evidence  convinced  me  that  this  sug- 
gestion was  well  founded,  I  certainly  should  not  encourage 
such  a  course  by  making  it  beneficial  to  the  plaintiff,  at  the 
defendant's  expense,  if  I  could  see  my  way  to  avoid  it.  But 
is  this  charge  sustained  by  what  took  place?  What  are  the 
facts?  On  the  30th  December  last,  the  day  on  which  the 
plaintiff's  letter  of  December  11th  was  received,  Mr.  Mullin 
wrote  the  defendant  a  letter  in  which  he  notified  him  of  his 
appointment  as  the  plaintiff's  agent  in  the  defendant's  place, 
the  revocation  of  the  defendant's  power  of  attorney ;  and  that 
he  (Mullin)  was  the  only  person  authorized  to  collect  the 
rents,  and  he  adds :  "  I  have  therefore  to  request,  first,  that 
you  will  without  delay  furnish  me,  on  behalf  of  Miss  Simonds, 
with  a  full  statement,  shewing  balance  due  on  account  cur- 
rent to  date;  secondly,  that  you  will  deliver  to  me  the  rent 
rolls,  leases,  deeds,  documents,  books,  papers,  plans,  etc., 
relating  to  Miss  Simonds'  property,  and  to  which  she  is  en- 
titled ;  and  thirdly,  that  you  will  pay  over  to  me  as  her  attor- 
ney the  balance  due  from  you  on  account  current.  I  trust 
that  you  will  be  good  enough  to  give  this  matter  your  prompt 
attention.  Please  let  me  have  an  early  reply,  stating  when 
you  will  be  prepared  to  comply  with  the  above  specified 
requests."  Nothing  having  been  done,  Mr.  Mullin  on  the 
27th  January,  nearly  a  month  later,  wrote  a  second  letter  to 
the  defendant,  in  which  he  refers  to  his  previous  letter  of 
December  30th,  and  reminds  him  that  he  had  not  complied 
with  the  request  made  in  it,  and  he  adds :  "  Up  to  the  pres^ 
ent  time  you  have  not  complied  with  that  request;  in  fact  in 
an  interview  which  I  had  with  you  on  the  22nd  instant,  vou 
declined  even  to  sav  when  vou  would  either  furnish  the  ac- 
count,  pay  over  the  balance,  or  deliver  up  the  documents, 
alleging  that  you  had  written  to  Miss  Simonds,  and  until  you 
had  her  reply  you  could  not  give  me  the  information -which 
I  required."     He  then  gave  him  notice  that  interest  would  lie 
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claimed  on  the  balance,  and  that  proceedings  would  be  com- 
menced unless  the  account  was  furnished,  and  the  leases 
handed  over  by  the  3rd  of  February.  He  adds:  "I  trust 
that  you  will  be  good  enough  to  hand  over  the  account, 
papers,  balance,  etc.,  without  further  delay,  and  spare  me 
from  the  performance  of  an  unpleasant  duty/'  Nothing 
having  been  done  in  reply  to  this  letter,  Mr.  \Mullin  on  the 
2nd  March  sent  the  defendant  a  third  letter,  which  is  as 
follows :  "  Eef erring  to  my  letter  to  you  of  the  27th  January 
last,  in  which  I  stated  that  unless  you  handed  me  Miss 
Simonds'  accounts  with  all  leases,  plans,  etc.,  together  with 
balance,  by  the  3rd  of  February,  I  should  be  obliged  to  take 
proceedings  against  you,  I  may  say  that  I  decided  to  defer 
taking  &ny  steps  until  I  heard  from  Miss  Simonds.  I  wrote 
Miss  Simonds  the  day  after  my  interview  with  you,  informing 
her  that  you  said  you  had  written  to  her  and  that  until  you 
had  her  reply  you  were  not  prepared  to  furnish  the  account 
nor  hand  over  the  papers  and  balance,  nor  even  to  say  when 
you  would  be  in  a  position  to  do  so.  I  received  a  letter  from 
Miss  Simonds  the  other  day  stating  that  she  had  heard  from 
you  the  day  after  she  received  my  letter  of  the  23rd  of  Janu- 
ary last,  and  that  she  was  replying  at  once,  instructing  you 
to  give  up  everything  to  me.  I  presume  you  have  her  letter 
by  this  time,  as  I  received  mine  (which  was  dated  February 
9th)  last  Monday,  the  26th  ult.  I  beg,  therefore,  to  apply  to 
you  again  for  the  account  and  balance,  also  for  all  papers, 
etc.,  belonging  to  Miss  Simonds  in  your  possession,  and  to 
say  that  unless  same  are  delivered  to  me  on  or  before  the  8th 
inst.,  I  shall  be  obliged  to  commence  a  suit  against  you.  I 
regret  that  my  duty  to  my  principal  will  impel  me  to  take 
the  course  suggested,  but  in  view  of  her  instructions  to  me 
as  to  the  disposal  of  the  funds,  which  she  has  informed  me 
she  has  directed  you  to  place  in  my  hands,  I  shall  have  no 
alternative  if  you  do  not  accede  to  the  terms  of  this  letter. 
1  trust  therefore  you  will  comply  with  this  final  demand  for 
an  account,  as  well  as  the  payment  over  to  me  of  the  balance 
in  your  hands,  and  the  delivery  to  me  of  the  leases,  etc., 
within  the  time  stipulated." 

The  defendant's  letter  to  the  plaintiff  of  25th  January, 
referred  to  by  Mr.  Mullin  in  his  last  letter,  is  not  in  evidence, 
but  the  plaintiff's  letter  in  reply  is  as  follows :  "  I  have  just 
received  yours  of  January  26th.     I  am  indeed  sorry  you 

VOL.  I.  I.L.R.  NO.  8 — 88 


550         TRB  EASTERN  LAW  REPORTER. 

should  think  that  anyone  has  misrepresented  yon  to  me,  for 
such  is  not  the  case.  I  can  only  confirm  the  contents  of  my 
previous  letter  to  you,  and  beg  you  to  be  so  kind  as  to  hand 
over  all  moneys,  balance,  plans,  etc.,  to  Mr.  Mullin  without 
further  delay.  'My  poor  sister's  is  indeed  a  sad  case,  and  I 
am  grateful  to  you  for  the  assistance  you  give  her  and  for 
your  past  valuable  services  to  our  estate." 

Mr.  Coster  paid  no  attention  to  this  letter,  and  Mr.  Mullin 
commenced  this  suit  on  the  9th  March,  after  a  lapse  of  over 
two  months  from  the  cancellation  of  the  power  of  attorney, 
and  the  first  application  for  the  account  On  the  13th 
March,  the  defendant  wrote  the  plaintiff  another  letter, 
which  is  as  follows:  "  Mr.  Mullin  has  commenced  a  suit  in 
the  Court  of  Chancery  against  me.  I  cannot  believe  that  this 
is  done  at  your  instance  or  with  your  authority.  The  tenants 
have  all  been  notified  to  pay  their  .rents  to  him,  a  list  of  all 
arrears  has  been  given  to  him,  and  there  are  no  further  rents 
due  until  the  first  of  May.  Therefore  I  should  think  that 
there  was  no  necessity  of  putting  me  to  this  trouble  and 
expense.  I  can  easily  have  everything  transferred  to  Mr. 
Mullin  in  plenty  of  time  for  him  to  collect  the  May  rents." 

To  this  letter  the  plaintiff  made  no  reply  to  Mr.  Coster, 
but  she  sent  it  out  to  Mr.  Mullin  with  a  memo,  on  it  direct- 
ing him  to  proceed  with  the  suit.  I  am  unable  to  see  in  this 
correspondence  any  indication  on  Mr.  Mullin's  part  of  a  desire 
to  institute  proceedings  unnecessarily.  His  language  does 
not  seem  to  me  different  from  what  any  professional  man 
might  with  propriety  use  to  another  under  the  same  circum- 
stances. The  plaintiff  was  entitled  to  the  account  and  to  her 
money  and  her  securities.  The  account  is  neither  long  nor 
complicated.  Any  clerk  could  have  made  it  up  and  copied 
it  in  an  hour.  The  balance  of  $113.60  the  defendant  could 
have  of  course  paid  at  any  time.  No  excuse  is  offered  or 
suggested  for  his  refusal  to  do  what  as  a  professional  man 
he  must  have  known  the  plaintiff  had  an  undoubted  right  to 
have  done.  It  seems  to  me  the  suit  follows  on  the  natural 
result  of  a  disregard  of  what  appears  to  me  to  have  been  a 
plain  duly.  Now  what  took  place  afterwards?  The  account 
was  never  furnished  until  it  was  filed  with  the  referee  on  the 
19th  May,  and  only  then  after  two  or  three  adjournments 
for  the  purpose  had  been  made  by  the  referee  on  the  defen- 
dant's application.    I  should  not  think  it  necessary  to  make 
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any  further  reference  to  the  charge  of  $2,000  now  that  the 
defendant's  liability  to  pay  it  over  is  admitted,  were  it  not 
that  it  has  an  important  bearing  on  this  question  of  costs. 
The  liability  was  in  fact  not  admitted  until  the  last  moment, 
and  when  all  the  costs  had  been  incurred,  notwithstanding 
the  facts  were  all  known  to  the  defendant  from  the  begin- 
ning. In  the  account  filed  the  defendant,  under  date  Decem- 
ber 30th,  1905,  charges  the  plaintiff  as  follows :  "  To  paid 
George  C.  Coster  principal  mortgage  to  Major  Campbell 
and  six  months'  interest  to  date  $2,050/'  The  precise  time 
when  this  entry  was  made  in  the  defendant's  books  does  not 
appear.  It  probably  from  the  evidence  was  not  made  until 
May — it  certainly  was  not  made  until  long  after  the  power 
of  attorney  had  been  cancelled.  In  fact  the  $2,000  principal 
of  this  mortgage  was  never  paid  to  Mr.  Geo.  Coster,  or  any 
one  else,  and  never  had  been  paid,  but  the  defendant  explains 
the  charge  and  the  form  of  entry  by  the  following  facts.  Some 
years  ago  and  some  time  after  the  defendant  had  taken  over 
the  management  of  this  property,  it  became  necessary  in  order 
to  meet  some  liabilities  which  were  then  pressing  to  borrow 
$2,000.  The  money  was  obtained  from  Major  Campbell  on 
mortgage  through  Mr.  Coster,  whose  firm  acted  also  for 
him.  There  is  nothing  to  suggest  that  Major  Campbell  wants 
his  money,  or  that  his  security  is  at  all  doubtful.  The  de- 
fendant having  had  to  do  with  this  loan  seems  to  have  been 
anxious  that  if  he  were  to  be  deprived  of  the  agency  the 
mortgage  should  be  paid  off,  and  in  lieu  of  actual  payment 
he  offered  to  procure  and  deliver  to  Mr.  Mullin  as  the  plain- 
tiff's agent  a  discharge  of  the  mortgage  and  treat  that  as  a 
payment  He  produced  a  letter  from  the  plaintiff  dated 
August  8th,  1902,  in  which  she  alluded  to  the  mortgage,  and 
says  she  begins  to  despair  of  ever  getting  it  paid  off.  And 
she  says  that  she  would  like  the  defendant  to  put  aside  from 
the  balance  all  that  is  possible  for  the  mortgage,  and  to  give 
her  an  idea  as  to  when  she  could  pay  it  off.  By  the  balance 
I  understand  her  to  mean  the  surplus  of  her  income  after 
deducting  her  quarterly  payments  and  certain  allowances  to 
members  of  her  family  which  she  mentions.  At  all  events 
nothing  ever  was  put  aside  for  the  purpose.  The  defendant 
in  his  evidence  says  that  he  told  his  book-keeper  in  the  office 
to  charge  up  the  principal  sum  in  the  books  in  the  event  of 
the  agency  being  taken  away  from  him.  It  is  obvious  that 
the  charge  could  not  be  sustained,  and  it  is  equally  obvious 
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that  there  was  no  other  course  open  to  the  plaintiff  than  to 
object  to  the  item  with  a  view  of  its  being  disallowed.  It  is 
of  course  immaterial  to  the  defendant  whether  he  pays  this 
$2,000  to  the  plaintiff  as  he  in  the  ordinary  course  would 
have  done  had  he  continued  to  be  manager  of  the  property, 
or  to  Major  Campbell  in  discharge  of  the  mortgage,  but  the 
form  of  the  entry,  in  view  of  the  facts,  necessarily  called  for 
investigation,  and  necessarily  increased  the  costs  of  the  refer- 
ence. I  can  see  no  reason  why  the  plaintiff  should  not  have 
her  costs  of  the  suit;  there  was  nothing  really  in  dispute  about 
the  accounts  except  the  $100  item,  and  that  should  have  been 
determined  amicably,  and  in  any  event  could  have  been  de- 
termined at  comparatively  little  expense. 


NEW  BRTTHSWICK. 

Full  Court.  April  21st,  1906. 

CLARKE  v.  GREEX. 

Landlord  and  Tenant — Illegal  Distress — Bent  not  in  Arrear — 
Clandestine  Removal — Goods  subject  to  Bill  of  Sab — 
Damages. 

Motion  by  defendants  in  an  action  for  illegal  distress 
against  landlord  and  bailiff,  tried  before  Landry,  J.,  and  a 
jury,  to  reduce  the  verdict  of  $650  in  plaintiffs'  favour  to  $50, 
or  to  nominal  damages,  argued  before  Tuck,  C.J.,  Haning- 
ton,  Landry,  and  Barker,  JJ.,  in  Hilary  Term,  1906. 

A.  A.  Wilson,  K.C.,  and  S.  B.  Bustin,  for  plaintiffs. 

A  W.  MacRae,  for  defendant  Green. 

G.  N.  Skinner,  K.C.,  for  defendant  Gibbon. 

Tuck,  C.J. : — This  is  a  motion  to  enter  a  judgment  of 
nonsuit,  or  to  reduce  the  verdict  to  fifty  dollars  pursuant  to 
leave  reserved,  or  that  verdict  be  entered  for  defendants,  or 
for  a  judgment  non  obstante  veredicto,  or  that  verdict  be 
reduced  to  nominal  damages,  or  for  a  new  trial. 

The  cause  was  tried  at  the  St.  John  Circuit  in  September, 
1905,  before  Mr.  Justice  Landry  and  a  jury.     The  action 
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is  brought  for  an  illegal  distress,  and  the  declaration  contains 
eight  counts.  There  is  a  general  plea  that  the  defendants 
are  not  guilty. 

The  case  arises  out  of  a  distress  for  rent  of  a  shop  on  King 
street,  St.  John,  which  in  the  first  place  the  plaintiff  Arthur 
E.  Clarke  had  leased  from  the  defendant  Green  at  an  annual 
rental  of  seven  hundred  dollars.  This  lease  was  in  writing 
for  the  term  of  two  years  and  eight  months.  At  the  end  of 
this  term  it  was  let  again  for  another  year  on  the  same 
terms.  Then  I  think  the  other  plaintiff  became  one  of  the 
lessees.  At  the  end  of  the  second  term  of  one  year  the 
defendant  raised  the  rent  to  one  thousand  dollars.  The 
plaintiffs  claim  that  when  this  new  arrangement  was  made, 
that  is,  when  the  rent  was  increased  to  one  thousand  dollars, 
the  rent  was  to  be  paid  quarterly;  the  defendant  says  that  it 
was  to  be  paid  monthly.  The  evidence  in  this  direction  is 
absolutely  contradictory. 

If  the  rent  was  to  be  paid  quarterly,  then  no  rent  was 
due  until  the  1st  of  May,  1904;  and  the  distress  warrant  was 
issued  as  if  it  was  to  be  paid  monthly.  Whether  quarterly 
or  monthly  is  really  the  important  issue  in  this  case. 

'  The  defendant  caused  to  be  issued  a  distress  warrant  for 
$166,  the  amount  of  two  months'  rent,  and  seized  a  large 
quantity  of  plaintiffs'  goods — they  say  five  thousand  dollars' 
worth.  The  distress  was  made  on  April  23rd,  1904,  on 
goods  in  a  shop  on  Germain  street  which  the  plaintiffs  had 
recently  rented,  and  to  which  they  had  a  few  days  previously 
removed  the  goods  distrained  from  their  shop  on  King  street 
rented  from  the  defendant. 

The  plaintiffs  make  several  claims.  They  contend  that  there 
was  no  rent  due;  that  if  there  was  rent  due  the  distress  was 
excessive;  that  there  was  no  proper  appraisement;  and  that 
the  defendant  had  expelled  them  from  their  shop  on  Germain 
street.  The  defendants  denied  these  contentions;  and 
further  they  claimed  that  the  goods  had  been  removed  clan- 
destinely from  the  shop  on  King  street  to  the  Germain  street 
premises,  and  therefore  were  liable  to  distress,  and  also  that 
the  goods  distrained  were  the  property  of  Amon  A.  Wilson 
and  J.  King  Kelley  under  a  bill  of  sale,  and  therefore  the 
plaintiffs  did  not  have  a  title  in  the  goods  to  maintain  this 
action. 
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In  answer  to  questions  submitted  the  jury  found  that 
there  was  no  rent  due,  and  assessed  the  damages  at  $650 ;  that 
if  the  rent  had  been  due  the  distress  was  excessive,  and  the 
damages  therefrom  should  be  assessed  at  $50;  that  all  the 
goods  in  the  store  had  been  distrained,  and  held  from  Saturday 
till  day  of  sale;  but  they  found  that  the  defendants  did  not 
sell  more  than  was  reasonably  necessary  for  rent  and  expenses ; 
further,  that  the  defendant  Green  or  his  bailiff  did  expel  the 
plaintiffs  from  the  building;  and  that  the  plaintiffs  did  not 
acquiesce  in  the  goods  distrained  being  kept  in  the  store  or  in 
the  defendants  using  the  store  until  the  sale  was  completed. 
In  answer  to  the  question,  "  Did  the  Clarkes,  fraudulently  or 
clandestinely,  remove  the  goods  from  the  store  on  King 
street  to  avoid  distress ?"  the  jury  answered,  "clandestinely 
to  avoid  distress."  And  to  the  question,  "Were  the  goods 
distrained  the  property  of  Wilson  and  Kelley  under  the  bill 
of  sale  at  the  time  distrained  ? "  the  jury  gave  no  answer. 

In  my  opinion  the  answers  of  the  jury  are  fully  justified 
by  the  evidence. 

Upon  these  findings  the  learned  Judge  ordered  that  a 
verdict  be  entered  for  the  plaintiffs  for  $650,  with  leave  to 
the  defendants  to  move  the  Court  to  have  the  amount  re- 
duced to  $50,  in  case  he  was  wrong  in  the  direction  that 
goods  could  not  be  followed  within  thirty  days  when  no  rent 
was  due.  It  was  also  reserved  that  if  the  Court  should  be  of 
opinion  that  owing  to  the  properly  being  under  the  bill  of 
sale  the  plaintiffs  should  be  entitled  to  recover  only  nominal 
damages,  a  verdict  should  be  entered  accordingly. 

As  to  some  of  the  matters  named  in  the  notice  of  motion, 
I  can  see  no  reason,  nor  was  there  any  sufficient  one  advanced 
at  the  argument,  why  there  should  be  a  judgment  of  non- 
suit, or  a  verdict  be  entered  for  the  defendants,  or  for  a 
judgment  non  obstante  veredicto,  or  to  set  aside  the  verdict 
given  in  this  cause,  or  that  the  verdict  be  reduced  to  nominal 
damages. 

The  motion  for  a  new  trial  depends  entirely  upon  the 
points  taken  as  to  the  improper  admission  of  evidence.  There 
are  twenty-two  in  all.  I  do  not  propose  to  go  through  these 
objections  specifically,  but  content  myself  with  saying  that  I 
have  examined  them  all,  and  I  have  come  to  the  conclusion 
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whether  they  are  strictly  admissible  or  not,  the  answers  to 
the  questions  do  not  affect  the  judgment  which  ought  to  be 
given  in  this  cause. 

The  jury  having  found  on  ample  evidence  that  no  rent  was 
due  when  the  distraint  was  made,  the  verdict  ought  not  to 
be  reduced  to  nominal  damages;  nor  to  $50,  the  sum  named 
for  excessive  distress  if  the  rent  had  been  due.  Although 
the  jury  has  found  that  the  goods  distrained  were  removed 
clandestinely  to  avoid  distress,  yet  they  were  seized  without 
warrant  of  law.  I  think  the  plaintiffs  had  sufficient  title 
in  the  goods  to  maintain  the  action.  So  far  as  I  can  see, 
having  read  the  charge  of  the  learned  Judge  to  the  jury, 
he  was  not  requested  to  say  to  them  that  because  of  the  said 
bill  of  sale  the  plaintiffs  at  most  were  under  the  evidence  only 
entitled  to  nominal  damages.  I  think  the  case  was  fairly 
left  to  the  jury,  and  the  charge  covered  all  the  points  in  the 
case. 

Sees.  12  and  13,  C.  S.  1903,  c.  153,  as  to  goods  fraudu- 
lently or  clandestinely  removed  to  avoid  distress,  have  relation 
to  cases  where  rent  is  due.  Sec.  12  enacts  that  goods  so  re- 
moved "  may  be  followed  by  the  landlord  within  thirty  days 
thereafter,  be  distrained  for  such  rent,  and  disposed  of  as  in 
other  cases  of  distress  for  rent.  In  Dibble  v.  Bo  water,  2  E.  & 
B.  564,  where  "the  tenant  on  the  morning  of  quarter-day 
fraudulently  removed  his  goods  with  intent  to  avoid  a  distress 
for  the  rent  which  became  due  on  that  day,  and  the  landlord 
after  the  rent  had  become  in  arrear,  and  within  thirty  days  of 
the  removal,  followed  and  seized  the  goods  as  a  distress,"  it  was 
held  by  Lord  Campbell,  C.J.,  Coleridge,  and  Erie,  JJ.,  "that 
his  seizure  was  justified  under  11  Geo.  II.,  c.  19,  s.  1,  the  rent 
being  due  and  payable,  though  not  in  arrear  at  the  time  of 
the  removal " ;  Crompton,  J.,  dissented.  Rand  v.  Vaughan,  1 
Bing.  N*.  C.  767,  is  referred  to  in  Lord  Campbell's  judgment 
at  page  567,  where  Tindal,  C.J.,  says:  The  short  question 
raised  by  the  pleadings  is,  whether  the  statute  applies  to  cases 
where  the  tenant  removes  his  goods  fraudulently  and  clandes- 
tinely before  the  rent  becomes  due ;  and  we  are  of  opinion  that 
such  case  is  not  provided  for  by  the  statute."  Lord  Camp- 
bell then  says:  "That  was  the  judgment  of  the  Court  with 
which  our  present  judgment  does  not  conflict."  In  Band  v. 
Vaughan  the  removal  was  before  the  quarter. 
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In  Hoyt  v.  Stockton,  13  N.  B.  R.  60,  the  Court  held  that 
"where  goods  are  fraudulently  or  clandestinely  removed 
without  a  distress  the  landlord  may  follow  them  and  distrain, 
within  thirty  days  thereafter,  under  1  R.  S.  c.  126,  s.  4, 
•although  the  rent  may  not  have  been  due,  or  in  arrear  at  the 
time  of  removal."  This  is  not  this  case.  I  am  satisfied  from 
the  report  of  that  case  that  the  rent  was  due  within  thirty 
days  from  the  time  of  removal. 

All  that  Gray  v.  Stait,  11  Q.  B.  D.  668,  decides  is  fthart 
"  a  landlord  cannot  follow  and  distrain  his  tenant's  goods 
which  have  been  fraudulently  removed  to  prevent  a  distress 
for  rent  due,  if  at  the  time  of  the  distress  the  tenant's  interest 
in  the  demised  premises  has  come  to  an  end  and  he  is  no 
longer  in  possession." 

Dale  v.  O'Brien,  26  N.  B.  R.  118,  is  not  applicable. 

In  Fell  v.  Whittaker,  L.  R.  7  Q.  B.  120,  "the  plaintiff 
was  tenant  and  the  defendant  landlord  of  a  house,  occupied 
by  the  former,  his  wife  and  a  trustee.  Goods  therein  had 
been  assigned  to  the  trustee  in  trust  for  the  plaintiff's  wife. 
(Rent  being  in  arrear  to  the  amount  of  nine  pounds  only,  the 
defendant  by  his  bailiff  distrained  for  eighteen  pounds  and 
costs,  seizing  one  hundred  pounds  worth  of  the  goods.  The 
rent  actually  due  was  tendered  to  the  bailiff  with  expenses, 
but  refused,  and  he  remained  in  possession  until  an  under- 
taking was  given  on  behalf  of  the  plaintiff  for  payment  of  the 
whole  demand,  and  a  part  amounting  to  two  pounds  seven 
shillings  was  paid,  whereupon  the  distress  was  withdrawn. 
The  plaintiff  having  brought  an  action  for  an  excessive  dis- 
tress, and  on  the  money  counts,  was  nonsuited  when  the  deed 
of  assignment  was  produced  at  the  trial;  and  it  was  held, 
that,  although  he  was  neither  the  legal  nor  the  equitable 
owner  of  the  goods  distrained,  yet  he  had,  from  his  mere 
enjoyment  of  the  use  of  them,  a  special  property  which  en- 
titled him  to  maintain  the  action." 

In  my  opinion  the  verdict  must  stand  and  a  new  trial  be 
refused. 

Barker,  J. : — The  only  point  in  this  case  I  think  is  the 
amount  for  which  the  plaintiffs  are  entitled  to  retain  their 
verdict;  and  were  it  not  that  this  question  has  been  some- 
what complicated  by  what,  from  the  record,  seems  to  have 
been  agreed  by  the  counsel,  I  should  have  thought  it  one  very 
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easily  determined.  The  plaintiffs  for  some  three  or  four 
years  previous  to  May,  1904,  had  occupied  premises  on  King 
street  in  St.  John,  as  tenants  under  the  defendant  Green. 
As  to  the  first  portion  of  this  period  there  was  a  written 
agreement,  the  rent  being  $700  per  year  payable  monthly. 
But  as  to  the  last  part  of  it  there  was  a  verbal  agreement 
only,  the  rent  being  $1,000  per  year,  payable,  according  to 
the  plaintiffs'  account,  quarterly,  but  according  to  the  defen- 
dants' account,  monthly,  as  before.  This  was  really  the  only 
disputed  fact  between  the  parties  of  any  importance,  for  if 
the  plaintiffs  were  right  there  was  no  rent  due  when  the 
defendant  seized  the  goods  under  distress,  and  he  rendered 
himself  liable  as  a  trespasser,  in  which  case  the  plaintiffs 
would  be  entitled  to  recover  the  value  of  the  goods  seized  and 
sold.  As  the  jury  found  that  there  was  no  rent  due  when 
the  defendant  distrained,  and  as  there  was  ample  evidence 
to  sustain  that  finding,  the  verdict  for  $650  ought  to  stand 
unless  there  is  something  arising  out  of  the  other  circum- 
stances of  the  case  to  prevent  it.  It  seems  that  between  the 
15th  and  22nd  of  April,  1904,  the  plaintiffs  removed  the 
greater  part  of  their  stock  from  the  King  street  premises 
to  a  shop  on  Germain  street  which  they  had  rented.  The 
jury  found,  and  I  think  very  properly  found,  that  this  removal 
was  made  clandestinely  to  avoid  a  distress.  The  bailiff  (the 
defendant  Gibbon)  acting  on  the  defendant  Green's  direction, 
seized  the  goods  under  the  distress  warrant  on  the  Germain 
street  premises  on  the  23rd  of  April,  and  there  is  I  think 
no  doubt  whatever  that  from  that  time  until  the  sale  which 
took  place  on  the  2nd  of  May,  not  only  the  goods,  but  the 
premises  where  the  goods  were  remained  in  the  possession 
and  in  the  charge  and  control  of  the  defendants.  It  is  true 
that  under  our  statute  as  construed  by  this  Court  in  Hoyt  v. 
Stockton,  13  N".  B.  R.  60,  the  removal  to  be  fraudulent  so 
as  to  warrant  a  seizure  off  the  premises,  may  take  place 
before  the  rent  is  due,  but  there  is  no  warrant  for  the  com- 
tention  made  by  the  defendants'  counsel  that  either  in  the 
case  of  a  seizure  on  the  premises  or  after  a  removal  of  the 
goods  the  seizure  can  lawfully  be  made  before  the  rent  is  in 
atirear.  The  goods  seized  at  retail  prices  were  worth  about 
$5,400;  and  the  rent  for  which  the  warrant  issued,  together 
with  the  costs  of  the  distress  and  sale  amounted  to  about  $240. 
To  realize  this  goods  valued  at  $700  were  sold ;  and  the  sur- 
plus  was   some   $11.    Besides   the   goods  removed   to  the 
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Germain  street  shop  the  plaintiffs  left  goods  valued  at  $520 
in  the  King  street  shop  which  were  there  at  the  time  the 
seizure  took  place.  In  answer  to  questions  put  to  the  jury 
they  found  that  the  distress  was  excessive;  that  the  defen- 
dant expelled  the  plaintiffs  from  the  Germain  street  prem- 
ises; that  he  distrained  on  all  the  goods  there,  and  held  them 
from  the  date  of  seizure  to  the  date  of  sale, — about  ten  days, 
— but  that  he  did  not  sell  more  of  the  goods  than  were  rear 
sonably  necessary  to  realize  the  rent  and  expenses.  And  they 
assessed  the  damages  at  $650,  on  the  basis  that  there  was  no 
rent  due;  and  they  fixed  $50  as  the  damages  recoverable  for 
the  excessive  distress  if  the  rent  had  been  due.  On  these 
findings  the  verdict  was  entered  for  the  $650.  A  motion 
has  been  made  to  reduce  the  verdict  either  to  the  $50  or  to 
nominal  damages.  There  is  no  question  raised  by  the  plead- 
ings as  to  the  plaintiffs'  property  in  the  goods  seized.  They 
are  alleged  in  the  declaration  to  be  the  plaintiffs'  goods  and 
there  is  no  plea  denying  this.  At  the  trial  the  plaintiffs  put 
in  evidence  a  bill  of  sale  of  all  this  stock  on  the  King  street 
premises  from  the  plaintiffs  to  Amon  A.  Wilson  and  J.  King 
Kelley,  by  way  of  mortgage  to  secure  a  compromise  which  the 
plaintiffs  had  made  with  their  creditors.  This  instrument 
is  dated  February  7th,  1902,  and  it  recites  that  by  reason  of 
their  inability  to  pay  their  creditors  in  full  they  had  agreed 
to  pay  a  compromise  at  the  rate  of  30  per  cent,  on  the  dollar, 
payable  in  three  instalments, — that  is  a  cash  payment  of  10 
per  cent.;  a  further  payment  of  the  same  amount  in  three 
months;  and  the  balance  in  six  months.  A  deed  of  compo- 
sition and  discharge  was  also  prepared  and  executed  by  at  all 
events  some  of  the  creditors,  and  this  chattel  mortgage  was 
given  to  Wilson  and  Kelley  in  trust  to  secure  such  of  the 
plaintiffs'  creditors  as  might  execute  the  discharge  in  the 
piayment  of  the  compromise.  Under  these  circumstances 
the  defendants  claim  that  the  plaintiffs  are  only  entitled  to 
nominal  damages.  They  contend  further  that  if  the  plain- 
tiffs are  entitled  to  substantial  damages  their  judgment  must 
be  accompanied  by  an  order  staying  execution  until  they 
shall  have  obtained  a  release  from  Wilson  and  Kelley  as  mort- 
gagees so  as  to  prevent  them  from  bringing  an  action  for  the 
same  trespass.  Williams  v.  Thomas,  25  O.  R.  536,  is  cited 
as  an  authority  for  this  last  contention.  I  presume  the  order 
made  in  that  case  was  made  under  a  procedure  prevailing  in 
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Ontario  and  which  is  dissimilar  to  our  own.  I  think  the  plainr 
tiffs  are  either  entitled  to  recover  a  fixed  amount  of  damages 
or  none  at  all ;  but  I  cannot  agree  that  either  their  right  to 
recover  or  their  right  to  enforce  their  judgment  can  be  made 
in  any  way  dependent  upon  their  obtaining  the  assent  of 
some  third  person,  not  a  party  to  this  suit.  If  the  plaintiffs' 
recovery  should  in  any  way  render  it  inequitable  that  the 
mortgagees  should  bring  an  action  for  these  same  trespasses, 
the  intervention  of  this  Court  can  only  be  sought  in  some 
proceeding  taken  for  the  purpose  to  which  all  persons  inter- 
ested would  be  parties. 

It  seems  very  clear  that  the  plaintiffs  are  entitled  to  more 
than  nominal  damages.  If  the  defendants  intend  relying 
upon  the  chattel  mortgage  as  affecting  the  quantum  of  dam- 
ages, it  was  their  duty  to  have  framed  some  questions  for  the 
Judge  to  submit  to  the  jury  under  which  they  might  havte 
fixed  the  amount  recoverable,  unless  their  contention  is  only 
that  the  damages  must  be  nominal.  See  Seaton  v.  Buraand, 
[1900]  A.  C.  135;  Weiser  v.  Segar,  [1904]  W.  N*.  93.  As 
it  is  we  have  no  damages  assessed  except  the  $650;  and  with- 
out the  defendants'  consent  we  have  no  power  to  order  a  new 
trial  unless  the  plaintiffs  consent  to  a  reduction  of  the  amount: 
see  Watt  v.  Watt,  [1905]  A.  C.  115.  Under  the  circum- 
stances of  this  case  I  think  the  learned  Judge  was  quite  right 
in  directing  the  jury  that  if  there  was  no  rent  due,  they  could 
in  assessing  the  damages  include  the  full  value  of  the  goods 
sold.  The  mortgage  contained  the  usual  provision  by  which 
all  substituted  or  added  chattels  which  might  be  brought  on 
the  premises  to  be  used  by  the  plaintiffs  in  carrying  on  their 
business  should  be  subject  to  its  provisions  in  the  same 
way  as  the  stock  was  which  was  on  hand  when  the  mortgage 
was  executed.  It  also  provides  for  the  plaintiffs  carrying  on 
their  business,  and  it  contains  a  covenant  with  the  mortgar 
gees  by  which  the  plaintiffs  undertook  that  they  would  with 
the  proceeds  of  the  business  or  any  money  realized  upon  or 
in  connection  therewith,  with  so  much  thereof  as  should  be 
necessary  to  purchase  other  goods  and  chattels  to  replace  the 
goods  regularly  disposed  of,  which  goods  were  to  be  subject 
to  the  mortgage.  It  also  provides  for  the  mortgagees  taking 
possession  in  case  of  default,  and  with  power  to  sell  the  goods 
so  as  to  realize  the  amount  due  on  the  security.  The  evidence 
shews  that  the  indebtedness  compromised  was  about  $5,000, 
making  the  compromise  to  be  $1,500,  which  would  be  the 
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sum  secured  by  the  mortgage  if  all  the  creditors  signed, 
which  they  had  not  done  at  the  time  of  the  trial.  The  stock 
in  hand  at  retail  prices  amounted  to  about  $5,000,  exclusive 
of  the  debts  which  were  also  assigned,  of  which  there  is  no 
account;  so  that  on  this  basis  the  plaintiffs  had  an  interest  in 
the  property  far  away  in  excess  of  the  value  of  the  goods 
sold,  even  if  nothing  had  been  paid  on  account  of  the  com- 
promise. And  if  the  mortgagees  had  chosen  to  take 
possession  of  the  remainder  of  the  property  after  the 
sale,  and  realize  on  it,  they  must  have  had  ample  to  pay 
off  any  amount  due  on  the  compromise.  Apart  altogether 
from  this,  under  the  ordinary  rule  for  estimating  damages 
in  cases  of  this  kind,  the  party  in  possession  is  entitled  to? 
recover  the  full  value  of  the  property  against  the  wrong 
doer  where  the  whole  interest  is  sold.  If  the  action  is  brought 
against  a  person  having  himself  an  interest  in  the  property, 
then  the  damages  are  the  value  of  the  plaintiff's  interest 
Johnston  v.  Stear,  10  Jur.  N.  S.  99,  is  an  instance  of  the 
latter,  and  Swire  v.  Leach,  11  Jur.  N.  S.  179,  is  an  instance 
of  the  former  class.  Here  the  plaintiffs  were  in  possession  with 
the  right  to  sell  and  use  the  goods  in  the  ordinary  course  of 
their  business,  subject  to  a  covenant  that  they  would  use 
so  much  of  the  money  realized  from  the  business  as  might  be 
required  for  the  purpose,  in  the  purchase  of  new  stock  to 
replace  that  which  might  be  used  up  or  sold.  The  money 
did  not  go  to  the  mortgagees ;  they  had  no  beneficial  interest 
in  the  property  at  all.  The  effect  of  this  seizure  and  sale 
was  to  deprive  the  plaintiffs  of  $500  worth  of  goods  to  which 
they  were  entitled  in  carrying  on  their  business.  In  Attack 
v.  Bramwell,  3  B.  &  S.  520,  Cockburn,  C.J.,  at  p.  526,  says: 
"  The  man  whose  premises  are  broken  into  and  whose  goods 
have  been  seized  has  a  right  to  say :  '  Let  me  be  put  into  the 
position  in  which  I  stood  before  your  illegal  act* "  So  I 
think  in  this  case  the  plaintiffs  have  a  right  to  say  to  the 
defendants :  "  You  have  by  means  of  a  trespass  got  in  your 
pocket  the  proceeds,  of  an  unlawful  sale  of  property  taken 
by  you  out  of  my  possession,  and  which  I  had  a  right  to  use 
and  sell  in  carrying  on  my  business,  and  the  proceeds  of 
which  I  had  to  use  in  a  certain  way.  Return  to  me  the 
value  of  the  property  in  tjie  nature  of  damages.  The  ulti- 
mate disposal  of  the  money  is  my  affair  and  not  yours." 
I  think  the  verdict  should  not  be  disturbed. 

Hanington,  and  Landry,  JJ.,  concurred. 
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NOVA  SCOTIA. 

Russell,  J.  September  15th,  1906. 

ADAMS  v.  UNION  BANK. 

Batik  Deposit — Contest  as  to  Person  Entitled — Costs. 
J.  J.  Ritchie,  K.C.,  for  plaintiff. 
R.  E.  Harris,  for  defendants. 

Russell,  J.: — I  have  already  decided  (see  1  E.  L.  R. 
317)  that  the  bank  was  justified  in  refusing  to  pay  over  the 
money  without  a  discharge  from  the  legal  representative. 
It  follows  that  they  were  justified  in  contesting  the  suit 
until  he  was  joined,  and  it  seems  to  me  to  follow  that  if  the 
suit  was  begun  without  joining  him  they  had  a  right  to  ask 
for  their  costs  on  a  settlement  with  indemnity.  This  is  the 
gist  of  the  controversy  between  the  parties. 

But  I  think  also  that  the  bank  should  have  confined  its 
defence  to  this  point,  and  not  contested  the  fact  of  the  donatio 
mortis  causa.  Mr.  Harris  contends  that  they  did  not  do  this 
but  declared  themselves  neutral  in  the  matter.  I  think  they 
went  further  than  this  and  sought  to  avail  themselves  of  this 
latter  contention  as  an  alternative  string  to  their  bow.  Their 
counsel  said  he  was  not  arguing  the  question,  but  he  argued 
it  nevertheless,  cited  cases  I  think  upon  the  question,  and 
certainly  commented  upon  one  or  more  of  the  authorities 
cited.  I  think  the  bank  must  bear  the  costs  of  this  issue  which 
the  plaintiff  by  their  pleading  was  obliged  to  prove. 
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Approve  of  Arrangement  with  Bond- 
holders :  In  re  Port  Hood  Coal  Com- 
pany.  81. 

2.  Winding-up   —    Debenture-Holder   — 

Preferred  Shareholder:  In  re  Too- 
quoy  Gold  Mining  Company,  142. 


CONDITIONAL    SALES — COSTS. 


3.  Winding-up — Confirmation   of   Scheme 

of  Re-arrangement  —  Opposition  by 
Shareholders :  In  re  Port  Hood  Coal 
Company,  199. 

4.  Winding-up — Action  by  Liquidator  in 

His  Own  Name  Without  Leave  — 
General  Authority  to  Take  Proceed- 
ings: Stavert  v.  Lovett,  233. 

5.  Agreement    to    Take    Shares — Rescis- 

sion —  Misrepresentation  —  Laches  : 
Gourley  v.  Chandler,  433:  Saunders 
v.  Chandler.  433. 

6.  Winding-up — Action     by     Shareholder 

on  Behalf  of  Himself  and  all  other 
Shareholders  —  Leave  to  Proceed: 
Partington  v.  Gushing,  493. 

CONDITIONAL  SALES. 

1.  Failure  to  File  Agreement  —  Subse- 
quent Mortgage  by  Conditional  Pur- 
chaser though  not  Filed  Prevails  as 
against  Conditional  Vendor — Seizure 
of  Chattel  by  Landlord — Payment  of 
Landlord's  Claim  by  Conditional 
Vendor  Confers  no  Higher  Right : 
Lapierre  v.  McDonald,  41. 

2.  Goods  Ordered  in  Nova  Scotia  and 
Order  Accepted  outside  Province — 
Provincial  Act  as  to  Registration 
not  Applicable — Factors  Act:  Na- 
tonal  Cash  Register  Company  v. 
Lovett,  321 ;  Moore  v.  National  Cash 
Register  Company,  321. 

'.'>.  Exercising  Acts  of  Ownership  —  Rill 
of  Sale — Warranty  —  Waiver — Dur- 
ess—Costs: Petropolous  v.  F.  E. 
Williams  Company.  T>33. 

CONFESSION    OF   JUDGMENT. 
See  Assignments  and  Preferences,  3.  4. 

CONSIDERATION. 

See  Family  Arrangement. 

CONSTITUTIONAL   LAW. 
See  Alien,  2. 

CONTEMPT. 

Disobedience  of  Injunction — Reasonable 
Efforts  to  Comply:  Leahy  v.  North 
Sydney,  431. 

CONTRACT. 

1.  Allowance  to  Housekeeper  to  Pay 
Household  Expenses  and  Her  Wages 
— Findings  of  Fact  not  Interfered 
with  on  Appeal — Stale  Claim  :  Drake 
v.  Duncan,  17. 


2.  Building     Contract  —  Deduction     for 

Portion  of  Work  Dispensed  with— 
Waiver  of  Performance :  Reid  v.  Mc- 
Donald, 171. 

3.  Breach  —  Liquidated    Damages — Pen- 

alty:  Edwards  v.  Moore.  422. 

4.  Sale    of    Goods — Warranty — Test    of 

Machine  —  Jury  —  Ambigous  An- 
swers —  New  Trial  —  Amendment : 
Underfeed  Stoker  Company  v.  Ready, 
502. 

See    Set-off. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence. 

CONVERSION. 

See  Executors  and  Administrators. 

CONVICTION. 
See  Costs,  1 — Criminal  Law,  3 — Indian. 

COPYRIGHT. 

Dramatic  Rights — Acquisition  by  For- 
eigner —  Defence  Denying  Title  — 
Striking  out  Pleading:  Liebler  v. 
Harkins,  157. 

COSTS. 

1.  Taxation — Quashing    Conviction — Ap- 

peal from  Taxation  —  Brief  and 
Counsel  Fee  in  Chambers — Mode  of 
Preparing  Bill — Inflating  Items  for 
Taxation :   Rex  v.  Dimmock,  50. 

2.  Divided    Success :    Cairns    v.    Murray, 

93. 

3.  Action     Dismissed    with     Costs — Sue 

cessful  Appeal  by  Plaintiff — Subse- 
quent Further  Appeal  by  One  De 
fendant  and  Original  Judgment  Re 
stored:  Fairweather  v.  Lloyd,  154. 

4.  Retaxation    —    Alteration    of    Order: 

Boak  v.  Deblois,  109. 

5.  Security    for    Costs — Effect    of    Order 

Obtained  while  Motion  Pending — 
Right  to  Enlarge  Motion :  Stewart 
v.  Lawrence,  163. 

6.  Security  for  Costs — Absence  from  Jur- 

isdiction: Wallace  v.  Bank  of  Mon- 
treal, 232. 

See  Attachment.  3 — Canada  Temperance 
Act,  2  —  Distribution  of  Estates — 
Gift— Pleading.  2— Ship.  2  —  Tres- 
pass.  3— Trust.   2.   5— Will,   2. 


COUNSEL   FEES — EVIDENCE. 
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COUNSEL  FEES. 
See  Costs,  1. 

COUNTERCLAIM. 
See  Pleading,  1— Set-off. 

CRIMINAL  LAW. 

1.  Previous  Conviction—Mode  of  Proving 

—Magistrate's  Right  to  Inquire— Re- 
serve Case:  Rex  v.  Bonnevie,  48. 

2.  Evidence    on    Preliminary    Ueanng— 

Prisoner  not  Represented  by  Coun- 
sel —  Death  of  Deponent  before 
Trial — Depositions  not  Admissible  . 
Rex  v.  Snelgrove,  107. 

3  Theft  —  Summary    Trial  —  Plea    of 

Guilty— Reducing  Charge  to  Writ- 
ing—Warning to  Prisoner— Form  of 
Conviction— Surplusage :  Rex  v.  Mc- 

'    Leoji,  202. 

4  Forgery— Evidence  of  other  Forgeries 

-Comment  on  Failure  of  Prisoner 
to  Testify— Temporary  Absence  of 
Juror  —  New  Trial  —  Substantial 
Wrong  or  Miscarriage-Curative 
Section:  Rex  v.  McLean,  334. 

5  Conviction— Quashing— Justice  of   the 

Peace  —  Relationship  to  Accused : 
Rex  v.  McEwen,  352. 

6.  Justice  of  the  Peace— ^formation- 
Belief  of  Informant— Duty  of  Jus- 
tice to  Examine  Informant:  Rex  v. 
Lizotte,   355. 

See  Alien,  2 — Canada  Temperance  Act. 


See  Ship.  3. 


CROWN. 


DAMAGES. 


See  Bills  of  Exchange  ^Broker— Con- 
tract, 3— Justice  of  the  Peace,  &— 
Master  and  Servant,  3— Vendor  and 
Purchaser,  2. 

DEED. 

1.  Ambiguous    Description— Evidence    to 

Explain  on  Trial  of  Action :  Ogilvie 
v.  Grant,  117. 

2.  Description — Reference  to  Plan — Tres- 

pass— Evidence — Onus  of  Proof  — 
Misdirection— New  Trial :  Bartlett  v. 
Nova   Scotia   Steel   Company,  293. 


DEFAMATION. 

Libel— Evidence  —  Comment  on  Legal 
Proceedings  —  Public  Interest— De- 
claration Accusing  of  Bribery:  Mc- 
Donald v.  Sydney  Post  Publishing 
Co.,  61. 

DEPOSITIONS. 

See  Criminal  Law,  2. 

DISTRESS. 

See  Landlord  and  Tenant,  1,  3. 

DISTRIBUTION  OF  ESTATES.  * 

Moneys  at  Joint  Credit  of  Deceased  and 
Anotfier  —  Trust  —  Survivorship— 
Will — Construction — Hold  and  Enjoy 
— Life  Interest  or  Absolute  Interest 
— Executors  and  Administrators — 
Sale  of  Assets  at  Undervalue— Com- 
mission—Costs :  In   re  Daly,  487. 

DONATIO    MORTIS    CAUSA. 

See  Gift. 

DURESS. 

See  Conditional  Sales,  3. 

EJECTMENT. 

Agreement  to  Purchase-=-Vendor  Evading 
Purchaser  so  as  to  Avoid  Tender  of 
Purchase  Money — Equitable  Plea- 
Amendment  :  Souci  v.  Ouillette,  35*5. 

ELECTION. 

See   Limitation   of   Actions,    1 — Parlia- 
mentary  Elections. 

ELEVATOR. 

See   Negligence.   1. 

EQUITY    OF    REDEMPTION, 

See  Attachment,  3. 

EVIDENCE. 

Interrogatories — Answers  —  Exceptions: 
Boynton  v.  Givan,  482. 


See  Alien,  1— Bills  of  Exchange,  3.  # 
Canada  Temperance  Act,  4 — Crim- 
inal Law,  1.  2.  4^-Deed,  1.  2— De- 
famation— Executors  and  Adminis- 
trators^— Limitation  of  Actions.  2— 
Mortgage.  1.  3— Ship.  2— Trespass, 
1 — Trust.  3. 
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EXECUTORS    AND   ADMINISTRATORS — INTOXICATING   LIQUORS. 
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EXECUTORS     AND     ADMINISTRA- 
TORS. 

Conversion — Evidence  :  Ferguson  v.  Mc- 
Donald. 496;  Ferguson  v.  Garden, 
497;  Ferguson  v.  Moxon,  498. 

See  Distribution  of  Estates — Gift. 

EXPROPRIATION. 

See    License — Nova    Scotia    Provincial 
Exhibition. 

EXTRAS. 

See   Set-off. 

FACTORS  ACT. 

See  Condtional  Sales,  2. 

FAMILY   ARRANGEMENT. 

Consideration — Fraud:  Sears  v.  Hicks, 
451. 

FILIATION  ORDER. 
See  Infant,  2. 

FIRE  INSURANCE. 

Arbitration  as  to  Loss — Award  Made  on 
Wrong  Basis — Subsequent  Award  by 
One  Arbitrator  and  Umpire  without 
Concurrence  of  Other  Arbitrator — 
Assignment  of  Claim  by  Insured  to 
Creditor — Subsequent  Assignment  to 
Second  Creditor — Effect  of  Re-as- 
signment by  First  Creditor  to  In- 
sured: Hall  v.  Queen  Insurance  Co., 
37.  i 

FISHERIES. 
See  Negligence,  3 — Ship. 

FOREIGN  LAW. 
See  Alien.  1 — Conditional  Sales.  2. 

FORGERY. 
See  Criminal  Law,  4. 

FRAUD. 

See  Assignments  and  Preferences.  1 — 
Family  Arrangement — Landlord  and 
Tenant,  1. 

GIFT. 

Donatio  Mortis  Causa — Deposit  in  Sav- 
ings Bank — Bank  Book  Handed  to 
Donee — Executors  and  Administra- 
tors— Bank  Entitled  to  have  Ad- 
ministrator Joined  in  Action  by 
Donee  —  Costs :  Adams  v.  Union 
Bank  of  Halifax.  .117,  501. 


GUARDIAN. 

See  Infant.  1. 

HALIFAX  ASSESSMENT  ACT. 
See  Assessment  and  Taxes,  1,  2. 

HUSBAND  AND  WIFE. 

Purchase  by  Wife — Presumption  as  to 
Title:   Thereau   v.    Sabine,   100. 

INDIAN. 

Indian  Act — Conviction  for  Selling  Li- 
quor— Sentence  of  Imprisonment — 
Appeal  to  County  Court  Judge — Re- 
duction of  Term  of  Imprisonment  in 
Prisoner's  Absence :  Rex  v.  John- 
ston,  163. 

INFANT. 

1.  Guardian — Absence   from   Jurisdiction 

— Substitution    of    New    Guardian : 
In  re  Lawton,  201. 

2.  Filiation    Order  —  Imprisonment    for 

Failure  to  Obey — Form  of  Commit- 
ment— Ambiguity  :  Rex  v.  Duff,  320. 

INJUNCTION. 

1.  Sheriff's  Title  —  Adverse  Claimant- 

Balance  of  Convenience.  Kaulbach  v. 
Boylan,  136. 

2.  Sale  by  Sheriff— Withdrawal  by  Exe- 

cution   Creditor:    Silver    v.    Rudolf, 
138. 

3.  Balance  of  Convenience — Restraint  of 

Trade:  Covert  v.  Lewis.  319. 

4.  Building    Wharf — Mandatory    Order: 

Huntley  v.  Jeffers,  3S.-»,  434. 

See  Contempt — Nova  Scotia  Provincial 
Exhibition  —  Water  and  Water- 
courses. 

INTEREST. 
See  Trust.  5. 

INTERPLEADER. 

See  Sheriff. 

INTERROGATORIES. 

See  Evidence. 

INTOXICATING   LIQUORS. 

New  Brunswick  License  Act  —  Sale  by 
Employee — Master's  Liability — Liv- 
ery Stable  Keeper:  Rex  v.  Rogers, 
354. 

See  Indian. 
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judgment — mortgage. 
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JUDGMENT. 

Registration  against  Land  in  which  Judg- 
ment Debtor  has  Interest— Prior  Un- 
registered Assignment  not  Affected: 
Mooney  v.  McDonald,  78. 

See  Patent  for  Invention. 

JURY. 

See    Contract,    4— Criminal    Law,    4r— 
Malicious   Prosecution. 

JUSTICE  OF  THE  PEACE. 

1.  Proceedings  to  Recover  Debt — Defen- 

dant's Travelling  Expenses — Certior- 
ari: McKeen  v.  Cameron,  315. 

2.  Trespass — Issue  of  Search  Warrant — 

Subsequent  Issue  of  Warrant  to  Ar- 
rest without  Sworn  Information — 
Damages :  Melanson  v.  Lavigne,  520. 

See  Canada  Temperance  Act,  2,  3,  4 — 
Criminal  Law,  5,  6. 

LACHES. 
See  Company,  5 — Contract,  1. 

LANDLORD  AND  TENANT. 

1.  Distress  for  Rent — Moneys  Previously 

Received  by  Landlord  under  Fraudu- 
lent Scheme  by  Tenant  and  Himself 
— Subsequent  Transfer  of  Goods  to 
Plaintiff  in  Good  Faith — Landlord 
not  Entitled  to  set  up  Illegality  of 
Scheme:  Haines  .v.  LeBflanc,  13. 

2.  Lease  of  Part  of  Building — Damage  to 

Roof  by  Act  of  God — Injury  to  Ten- 
ant's Goods — No  Implied  Liability 
on  Landlord  to  Repair  Roof:  Bet- 
cher  v.  Hagell,  20. 

3.  Illegal   Distress — Rent   not   in   Arrear 

—-Clandestine  Removal — Goods  Sub- 
ject to  Bill  of  Sale  —  Damages : 
Clarke  v.  Green,  552. 

See  Conditional  Sales,  1 — Nuisance. 

LIBEL. 

See   Defamation. 

LICENSE. 

Building  Sewers  in  Licensor's  Property 
— Revocation  of  License — Licensee 
not  Entitled  to  set  up  Powers  of 
Expropriation  not  Originally  Acted 
on :  Town  of  Dartmouth  v.  Dart- 
mouth Rolling  Mills  Company,  194. 


LIEN. 
See    Blank. 

LIMITATION  OF  ACTIONS. 

1.  Possession    by    Mortgagor — Devise    of 

Life  Interest  by  Mortgagee  to  Mort- 
gagor— Election :  Whitman  v.  Hilts, 
68. 

2.  Sale  of  Land — Payments  on  Account 

— Credits  in  Vendor's  Books — Evid- 
ence: Anderson  v.  Anderson,  443. 

See  Railway,  2— Trust,  3. 

MALICIOUS  PROSECUTION. 

Reasonable  and  Probable  Cause — Ques- 
tion whether  it  Exists  not  to  be  Left 
to  Jury:   Meaney  v.  Reid,  109. 

MASTER  AND  SERVANT. 

1.  Servant  Taking  Contract  for  His  Own 

Benefit :  Warren  Bitulithic  Paving 
Oo.  v.  Lowe,  114. 

2.  Wrongful    Dismissal — Want    of    Effi- 

ciency not  made  out :  Parsons  v. 
Chandler,  176. 

3.  Contract  to  Pay  "While  at  Work"— 

Illness  of  Servant — Notice  of  Dis- 
missal —  Subsequent  Retraction  — 
Quantum  of  Damages:  Lloy  v.  Bill- 
man,  351. 

See  Intoxicating  Liquors. 

MINES   AND   MINERALS. 

See  Attachment,  1,  2 — Trespass,  2. 

MISDIRECTION. 

See    BSlls   of   Exchange,   3 — T>eed,   2— 
Negligence,   1. 

MISREPRESENTATION. 

See  Company,  5. 

MORTGAGE. 

1.  Security  for  Current  Account — Evid- 

ence as  to  Items  Included :  Cleveland 
v.   Boak,  64. 

2.  Practice    in    Foreclosure    Action — No- 

tice to  Incumbrancers:  Acadia  Loan 
Corporation  v.  Wood,  121. 

3.  Redemption — Conveyance   Absolute  in 

Form — Evidence:  Beaton  v.  Wilbur. 
472. 

See  Limitation  of  Actions.  1. 
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MUNICIPAL   CORPORATIONS — PLEADING. 
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MUNICIPAL    CORPORATIONS. 

1.  Councillor's    Qualification— Poll    Tax 

Payer  is  not  Ratepayer — Disquali- 
fied Person  Retaining  Office— Quo 
Warranto  Proceedings  for  Removal 
— Statutes — Construction — Effect  to 
be  Given  to  Form :  In  re  Mack,  222. 

2.  Misuse  of  Corporate  Funds — Individ- 

ual Ratepayer  has  no  Right  of  Ac- 
tion   Attorney-General's  Interven- 
tion Necessary:  Tanton  v.  City  of 
Charlottetown,  282. 

NEGLIGENCE. 

1.  Carelessness    in    Leaving    Elevator — 

Misdirection — Statements  of  Law  to 
jury — No  Substantial  Miscarriage: 
Hawley   v.   Wright,   26. 

2.  Contributory    Negligence— Driving    at 

Immoderate  Speed— Collision  with 
Another  Vehicle— Failure  of  Driver 
of  Latter  to  Keep  Look-out:  Naas 
v.    Manning,   35. 

3.  Destruction    of    Nets— Nets   Too    Far 

from  Shore— Tug  and  Tow— Tug 
Directing  Course:  Hubbard  v. 
Dickie,  218. 

NEW   BRUNSWICK   LICENSE   ACT. 
See  Intoxicating  Liquors. 

NEW  TRIAL. 

See    Contract.    4 — Criminal    Law.    4 — 
Deed,  2. 

NOVA  SCOTIA  PROVINCIAL  EXHI- 
BITION. 

Expropriation  of  Land — Power  to  Pro- 
ceed bv  Analogy  to  Halifax  City 
Charter— Conditions  Precedent — In- 
terlocutory Injunction :  Monaghan  v. 
Provincial  Exhibition  Commission. 
177. 

NUISANCE. 

Stable — Landlord  and  Tenant— Notice  to 
Landlord  Required :  Crowell  v.  Arch- 
bold,  169. 

ONUS  OF  PROOF. 
See  Deed,  2. 

PARLIAMENT. 

1.  Trial  —  Enlarging  Time  —  Setting 
down  for  Trial  not  Condition  Pre- 
cedent to  Time  being  Enlarged — Pre- 
liminary Objection  —  Intituling  Pa- 
pers —  Waiver:  Halifax  Election, 
Hetherington  v.  Roche:  Hethering- 
ton  v.  Carney,  122. 


2.  Election    Petition — Failure    to    bring 

Petition  on  for  Trial  within  Six 
Months — Order  Enlarging  Time  for 
Trial — Time  does  not  Run  Pending 
Appeal  as  to  Preliminary  Objec- 
tions: Shelburne  Election,  Cowie  v. 
Fielding.  179. 

3.  Enlarging     Time     for     Trial— Fixing 

Date  for  Trial  Later  than  Last  Day 
of  Enlarged  Period:  Halifax  Elec- 
tion, Hetherington  v.  Roche,  Heth- 
erington v.  Carney,  255. 

4.  Trial— Enlarging  Time:   Pictou  Elec- 

tion.  McDonald  v.  Bell,  262. 

5.  Trial — Enlarging     Time     after     Date 

Fixed:  Shelburne  Election,  Cowie 
v.  Fielding.  369. 

6.  Corrupt    Practices  —  Agency  —  Sub- 

Agent  :  Shelburne  Election,  Cowie  v. 
Fielding.  375. 

7.  Trial — Distinction   between   Certificate 

and  Report  of  Judges — Certificate 
that  Election  Voided — Report  against 
Personal  Charges — Effect  of  Appeal : 
Shelburne  Election,  Cowie  v.  Field- 
ing,  415. 


PARTIES. 


See  Gift. 


PATENT  FOR  INVENTION. 

Sale  to  Company  to  be  Formed — Shares 
to  be  Transferred  to  Vendor — Pur- 
chasers not  Entitled  to  Patent  until 
Shares  Transferred  —  Declaratory 
Judgment :  Sutherland  v.  Westhaven, 
102. 

PAYMENT. 

►See  Limitation  of  Actions,  2 — Ship,  3— 
Trespass. 

PENALTY. 

See   Contract,  3. 


PLAN. 


See  Deed,  2. 


PLEADING. 

1.  Indefinite.  Averments — Set-off — Count- 

erclaim:   McLaughlin    Carriage    Co. 
v.  Bbrden,  84. 

2.  Amendment — Costs :  McLaughlin  Car- 

riage Oo.  v.  Borden,  85. 
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PRACTICE — SHIP. 


IS 


3.  Striking  out  Pleas  as  False :  McLaugh- 

lin Carriage  Co.  v.  Borden,  86. 

4.  Striking  out  Plea  as  False — Action  for 

Damages  for  Illegal  Destruction  of 
Liquor — Plea  Denying  Title  and 
Value:  Townshend  v.  Beckwith,  198. 

5.  Striking    out    Defence    as    False    and 

Frivolous :  Austen  Brothers  v.  Piers, 
227. 

6.  Amendment:  Webber  v.  Pearson,  228. 
See  Copyright. 

PRACTICE. 

1.  Service    out    of    Jurisdiction — Bill    of 

Exchange — General  Acceptance  in 
England — Acceptor's  Duty  to  Pay 
where  BS11  held:  Sanders  v.  St. 
Helen's   Smelting  Co.,  56. 

2.  Writ  of  Summons — Setting  Aside  for 

Irregularity— Failure  to  Name  Place 
of    Trial    not    Fatal:    Churchill    v 
Shand,    225. 

PRESUMPTION. 
Seo   Husband  and   Wife. 

PRINCIPAL  AND  AGENT. 

Sale  of  Mine — Agreement  to  pay  Com- 
mission— Option  given  to  Agent  to 
Purchase— No  Right  to  Commission 
on  Agent  Exercising  Option:  Flem- 
ing v.  Withrow.  6. 

PRINCIPAL  AND   SURETY. 

See   Assignments   and   Preferences,   3 — 
Bills  of  Exchange,  3. 

PRIORITIES. 
See  Fire  Insurance. 

PROMISSORY    NOTES. 

See  Bills  of  Exchange, 

RAILWAY. 

1.  Fenco^— Cattlo    Straying   on   Track- 

Trespass :  Lizotte  v.  Temiscouata 
Railway  Company,  365. 

2.  Taking    Possession    of    Land — Posses- 

sory Title  of  Occupant— Continuing 
Trespass  —  Limitation  of  Actions : 
Clair  v.  Temiscouata  Railwav  Com- 
pany.    524. 


RATEPAYER. 
See  Municipal  Corporations.  1.  2. 

REGISTRY    LAW. 

See  Attachment,  1.  2 — Judgment. 

RESCISSION. 
See  Company,  5. 

RESTRAINT  OF  TRADE. 
See  Injunction,  3. 

REVENUE. 

Succession  Duty — Deposit  Receipt — Per- 
son Dying  Outside  Province:  The 
King  v.  Lovitt,  513. 

SALE  OF  GOODS. 
See  Contract.  4. 

SALE  OF  LAND. 

See  Vendor  and  Purchaser. 

SEARCH  WARRANT. 
See  Justice  of  the  Peace,  2. 
SERVICE   OUT  OF   JURISDICTION. 

See  Practice. 

SET  OFF. 

Claim  —  Counterclaim  —  Debt  Due  by 
Partners — Debt  Due  to  One  Part- 
ner —  Contract  —  Extras:  Ross  v. 
Redmond.    158. 

See  Pleading. 

SHARES. 

See    Bills    of    Exchange,    2 — Broker- 
Company. 

SHERIFF. 

Interpleader — Security  by  Claimant  be- 
fore Application:  Rogers  v.  Duvar, 
138. 

See   Injunction  1,   2. 

SHIP. 

1.  Collision— Steamer  and  Sailing  Vessel: 
Butt  v.  Dartmouth  Ferry  Commis- 
sion. 13ft. 
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SLANDER — WRIT  OF   SUMMONS. 
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2.  Seamen's    Act  —  Fisherman — Refusal 

to  Join  Ship— ^Conviction — Right  to 
Look  at  Depositions— Gosts :  Rex  v. 
Wilneff,   168,   267.  • 

3.  Pilotage   Dues— Coal   Barge — "Propel- 

led Wholly  or  in  Part  by  Steam"— 
Payment  under  Protest — Crown — 
Board  of  Commissioners:  Cumber- 
land Railway  and  Goal  Company  v. 
Saint  John  Pilot  Commissioners,  397. 

See  Negligence,  3. 

SLANDER. 

See    Defamation. 

STATUTES. 
See  Municipal  Corporations.  1. 

STAYING  PROCEEDINGS. 

See  Appeal,  2. 

SUCCESSION   DUTY. 
See  Revenue. 

SURVIVORSHIP. 
See  Distribution  of  Estates. 

TAXATION. 

See  Costs,  1. 

TENDER. 
See  Ejectment. 

THEFT. 
See  Criminal    Law.  3. 

TIME. 

See  Collection  Act.  1 — Parliament,  1,  2, 
3,   4,    5. 

TRESPASS. 

1.  Title  by  Possession — Vague  and  Inde- 

finite Evidence :  Young  v.  Greenough, 
174. 

2.  Removal    of   CY>al — Measure   of   Dam- 

ages :  Bartlett  v.  Nova  Scotia  Steel 
Company,  226. 

3.  Occupancy  —  Payment  into  Court  — 

Costs:  Forbes  v.  Dixon,  498. 

See  Alien,  1 — Justice  of  the  Peace,  2 — 
Railway.  1.  2. 

TRIAL. 
See  Parliament,  1.  2.  3,  4,  5,  7. 

TRUST. 

1.  Trustee  Limitation  Act — Life  Tenant 
— Income:  Cairns  v.  Murray,  87. 


2.  Taking     Accounts  —  Com  mission  — 

Costs:  Morton  v.  Miller.  91. 

3.  Deed    Absolute   in    Form — Evidence — 

Possession — Limitation    of    Actions : 
Morrison  v.  MicLeod,  112. 

4.  Purchase  of  Land:  Corbet*  v.  McNeil, 

368. 

5.  Accounts — Charge  for  Preparing  List 

of  Securities — Refusal  to  Account — 
Interest — Costs:  Simonds  v.  Ooster, 
544. 

See  Distribution  of  Estates. 

VENDOR  AND  PURCHASER. 

1.  Purchase  of  Mining  Rights — Re-sale 
to  Company — Commission  Paid  by 
Purchaser  to  Obtain  Purchase  Money 
— Right  to  Charge  against  Vendors 
— Appeal  from  Report — Appeal  out 
of  Time — Waiver  of  Objection  :  Fultz 
v.  Corbett.  54. 

2.  Warranty  of  Title— Title  Outstanding 
in  Crown  —  Purchaser  Obtaining 
Crown  Grant — Damages:  Nelson  v. 
Wallace,   500. 

See  Ejectment — Limitation  of  Actions,  2. 

WAIVER. 

See  Conditional  Sales,  3 — Contract,  2 — 
Parliament,   1. 

WARRANTY. 

See  Conditional  Sales,  3 — Contract,  4. 

WATER  AND  WATERCOURSES. 

Riparian  Rights — Water  Lots — Interfer- 
ence with  Navigation — Injunction — 
Balance  of  Convenience :  Huntley 
v.  Jeffers,  385,  434. 

WILL. 

1.  Construction — Life  Estate — Remainder 

to  Brothers  and  Sisters  of  Life  Ten- 
ant, "or  their  Legal  Representa- 
tives" :   Parker  v.   Black,   128. 

2.  Construction — Life    Estate   to   Widow 

— Remainder  to  "First  Familv  or 
the  Survivors" — Costs:  Wari  v. 
McKay.  427. 

See  Distribution  of  Estates. 

WINDING-UP   ACT. 

See   Company. 

WRIT    OF    SUMMONS. 
See   Practice.   2. 
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